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In  Vol.  IV.    P^^  SSS.  line  11.  /or  **  time  to  plead,"  remd  **  time  to  dadftre." 
VoL  v.  590.  line  84.  n»r  «  Defenduit,"  read  **  Plaintiff." 

Table  of   Casea,  page  TitL  colmmi  2.  last  line.  Croft  v.  Johnson, 
for  "205."  read  "319." 
VoL  VI.  8.  mai^ginal  note;  line  10.,  far  "  one  wliicti"  read  <<  one  of  which." 

ZiS.  To  the  KiKo  ▼.  Box.  Marginal  note.  «  An  indictment  diaiged 
that  the  prisoner  fdoniouafy  had  falady  made,  forged,  and  ooun- 
teifSeited  a  certain  promiasory  note  for  the  payment  of  money 
which  waaaafoUowB:  '  On  demand,  we  promise  to  pay  Mca« 
dames  8.  W,  and  S.D.  stewardesses  for  the  time  being  of  the 
Prorident  Daughters'  Society,  held  at  Mr.  P<^V,  T^e  HcpCf 
SmUkfidd,  or  their  successors  in  office,  sizty4our  pounds  with  5 
per  cent,  interest  for  the  same,  ralue  receired  this  7th  day  of 
FAruaryt  1815.  For  F.  C.  and  Co.,  /.  F.'  This  is  a  valid  pro- 
miasory note  within  the  stat.  2  (r.  2.  c.  25.,  and  the  couTiction 
was  affirmed." 

570.  Marginal  note^  Ime  5.,  defe  <<  though." 

449.  line  22., /br  "receive,"  read  *«  make,"  and/or  "from,"  read  "  to." 

464.  Maiginal  note  to  AamoL  ▼.  Baisrow.  '<  Under  an  averment  that 
after  loading  die  cargo,  die  ship  sailed  on  the  voyage  apd  wia 
lost,  the  Plaintiff  cannot  recover  on  proof  that  the  ship,  before 
she  had  half  her  caigo  on  board,  was  driven  from  her  moorings 
and  lost" 

527.  hut  line  but  e., /or  '<  Flamtifi,"  read  «  Avowants.** 

528.  line  4,/)r  «  Fhuntifi,"  rtad  «  Avowants." 
line  12.  ybr  «  Defendant,"  read  '*  Plamtiff." 

529.  last  line  but  7.,  fir  «  Defendant,"  read  "  Plaintiff." 
last  line  but  2.,  fir  <<  Phuntiff,"  read  "  Defendant." 
hwtline,/ar  "Defendant,"  rtad  **  PUdntiff." 

559.  Une  7.  Jfor  "  messuage,"  read  "  message." 
561.  line  6.  fir  "  Phuntiff,"  read  "  Defendant." 
570.  line  14.^  2  Hen.  6.  read  23  Hen,  6. 
592.  line  11.  ybr  «  Phuntiff,"  read  "  Defendant" 

lines  17.  and  19.,  fir  "  Defendant,"  read  "  Phuntiff'" 
599.  line    1.  fir  «  Plaintiff."  read  "  Defendant" 
596.  line  11.  fir  <<  before  the  defence  of  other  jomt  contractors  not 
sued,  which  used  to  be  pleaded  in  abatement,  was  introduced  as 
a  defence  on  non  ammpeit"    read  «  which  nsed  to  be  allowed 
as  a  defence  on  nan  atmmpnt,  was  restricted  to  be  used  only  as 
a  plea  in  abatement" 
The  pages  637.  to  652.  ahouU  be  617.  to  692. 
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CruTTERBucK,  Plaintiff;  Brabant,  Deforciant.       Jam%4. 

■ 'HE  parties  having  given  the  cimitor  instruction!,      Where  the  con* 

or  a  pracipe^  as  it  is  called,  to  levy  a  fine  of  five  ^^  of  a  fine  by 
inn  mistake  varied  in 

meaftoages,  in  pursuance  thereof  five  messuages  were  ^j^^  number  of 

inserted  in  the  writ  of  covenant,  and  the  king's  silver  messuages  fhnn 

WAS  paid  fi>r  five  messuages,  but  four  messuages  only  "*  ^!^    *^^" 

were  inserted  in  the  concord,  so  that  the  words  <<  afore-  the  Court  refused 

said  messuages"  referred  to  four  only.  The  cyrographer  *<>  amend  it  in 

seeing  the  variance^  amended  that  which  was  right,  by  "^being  t^gree- 

that  which  was  wrong,  and  erasing  <'  five"  in  the  writ  of  ment  of  the  per- 

oonrenant,  modpracgfe,  or  instruptions  for  the  writ^  sub*  ^JJ**^^^^*^*^ 

stitQted  ^  four."    The  party  then  carried  the  instru-  she Jd  all  re^- 

ments  back  to  the  cursitor,  who  again  erased  <<five"  in  knowledge  it  after 

the  ^mpradpe  and  writ  of  covenant^  and  restored  *^**®®***™^ 

fiior.     The  party  thereupon  applied  to  the  cyrographer 

tp  make  the  like  amendment  in  the  concord,  who  he* 

,Vql.VL  B  sitoted 


i  CASES  IN  HILARY  TERM 

1815.  sitated  to  do  it  without  the  direction  of  a  judge  of. the 
^  -  -'  court  The  party  then  applied  to  Gibbs  C.  J.  at 
Plaimifi;  &c  chambers  for  an  order  on  the  cyrognqpher  to  amend 
the  prcecipe  to  the  concord  by  the  first  pr<edpe  and 
writ  of  covenant,  who  declined  to  make  any  order» 
both  because  he  doubted  the  power  of  the  Court  to 
order  an  alteration  in  the  concord,  which  was  the  act 
and  agreement  of  the  parties,  and  also  because  the  fine» 
being'  sent  into  the  title  with  such  repeated  erasnises, 
niight  always  be  a  blot  on  it. 

Vaughan  Serjt.  now  moved  the  Court  for  the  same 
amendment* 

The  Court  at  first  inclined  to  reject  the  application, 
observing  that  it  was  a  very  extraordinary  blmider*  but 
the  parties  had  dealt  for  themselves,  and  had  taken  on 
themselves  to  correct  it,  instead  of  coming  in  the  first 
instance  to  the  Court  The  great  difficulty  which 
the  Court  fidt,  was,  whether  they  had  the  power 
to  intermeddle  with  the  concord,  which  was  the  agree- 
ment of  the  parties;  if  it  had  been,  only  a  cleri- 
cal blunder,  the  Court  could  correct  it ;  but  this  was 
the  parties'  own  act  The^e  difficulties  might  all  be 
escaped  by  having  a  x^ew  caption,  which  would  be  at- 
tended with  very  little  more  expence  than  the  amend- 
ment After  the  parties  were  dead,  the  Court  could  not 
alter  the  concord,  which  was  the  agreement  of  the 
parties ;  and  if  the  parties  were  alive,  th^  could  all 
consent  to  a  new  caption;  and  it  would  be  much  better 
for  the  title  that  the  present  motion  should  fiul  than 
succeed.  The  Court,  however,  afterwards  agreed,  that 
if  the  parties  would  re-acknowledge  the  concord  after 
the  amendment,  the  difficulty  would  be  avoided,  and 
0  permitted  Vattghanj  whose  dient  preferred  having  )th^ 
Ane  with  its  erasurai  to  the  expence  of  a  new  one^  to 

amend 


IN  THS  FlFlT«FlttH  YfiAR  OF  OEOROE  IIL  3 

MDcnd  ihepracipe  to  the  concord,  and  that  after  such         1815. 

aroeodinent,  and  a  re-acknowledgment  by  the  parties,  CLotTnoTOack 

the  cyrographer  might  receive  and  pass  it  Pilm^  te. 

Fiai. 


Phillips  and  Another  v.  Champion.  /«,.  ^4. 

'^I^HIS  was  an  action  upon  a  policy  of  insurance.      In  an  intimnce 
effected  on  the  i6th  of  September  1808,  upon  the,^*J^««**» 
riiip  Active f  at  and  from  London  to  the  Sofuthem  whale  whale  fiaheryy  durw 
and  seal  fishery,  during  her  stay  and  fishing,  and  at  j^j^^ib'^'jLS*^ 
and  from  thence  to  Londorij  until  the  ship  should  be  and  from  thence 

arrived  back  there,  with  liberty  to  proceed  and  sail  to  ^^  ^  London f 

,  ,        ,  ,  .     1     ,     '^m^^  that  if  the 

and  touch  and  stay  at  any  ports  or  places,  particularly  ^{^  ^endt  home 

in  the  ChaiiMl,  Madeira^  the  Cape  de  Verd  Islandsy  ^  another  vend 
tlie  coast  of  Peru,  C/nli,  CaUJamia,  Brazils,  Africb,  \^'^^^^ 
New  South  WaleSf  Nen>  HoUand,  Malacca  Islands,  the  continues  her 
Cape (f  Good  Hope,  St.Hekna,  or  elsewhere^  to  load  J^"^?'''*^' 
and  unload  goods^  refresh,   seek,  join,  and  exchange  ended  by  her  ahlp- 
convoys,  or  otherwise,  and  for  any  aiid  all  other  puf-  P^^  ^^^  P"* 
poses  whatsoever,  without  being  deemed  a  deviation,      An/it  deaiiT 
to  return  two  pounds  per  cent,  if  the  ship  arrived  back  »  not  thereby  ter- 
at  her  moorings  in  the  river  Tlkames  on  or  before  the  !^!!^*^h  ^ 
x6th  of  March  1810.    The  Plaintiffs  averred,  first,  an  consiftedofd*. 
average  loss  of  51/.  85.  7A  per  cent,  by  perils  of  the  ™*?*<*  •lant,  ^ 
seas  off  the  coa^  of  New  HoBatid,  and  afterwards  a  kept  oTboaid, 
total  loss  by  the  like  cause.    The  cause  was  tried  at  ^^  damaged  ths 
Guildhall,  at  the  sittmgs  after  Mchaebnas  tehn  1814,  ^'  "^^ 
befijre  GMs  C.  J. :  it  appeared  that  the  ship  sailed  on 
the  voyage  insured  in  September  1808.    In  June  1809 
she  was  stranded  in  Western  Cave,  on  the  coast  of  New 
HcBand:  all  her  stores  and  provisions,  and  1236  seal- 
skins,  being  the  whole  number  which  she  had  then 
taken,*  were  damaged  by  sea*water,  and  hoided.    The 
'  B  2  vesMi 
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Phillibs 
Chamhok* 


¥6i8el  being  repaired  for  proceeding  on  her  TOjogt^ 
817  of  these  skint  were  in  October  1809  ttent  home  from 
Sj/dney  Owe  by  the  diip  Afory  wIm,  and  the  AcHoe 
proceeded  in  quest  of  seals  for  her  cargo.  It  was  in 
evidence^  that  if  any  of  the  damaged  skins  had  been 
stowed  with  sound  skins,  th^  would  have  infected  and 
damaged  the  latter,  and  that  the  817,  therefore,  could 
not  safely  have  been  taken  on  board.  If  th^had  been 
in  good  condition,  they  would  have  been  put  on  board 
the  Active.  Th^  arrived  by  the  Mary  Atuij  and  3  7/.  1 6s. 
was  paid  for  their  freight  home;  and  on  sale,  they  pro- 
duced a  net  sum  of  double  that  amount  The  Defendant 
relied  on  the  circumstance  that  some  of  the  produce  of 
the  adventure  had  been  shipped  for  England^  and  had 
in  fact  arrived,  and  produced  a  small  profit,  as  a  cri- 
terion that  the  voyage  was  thereupon  terminated*  and 
that  he  therefore  was  not  liable  for  the  total  loss  whiclr 
afterwards  happened.  Gibbs  C.  J.  was,  however,  of 
opinion  that  the  point  did  not  even  aris^  since  they 
were  sent  home  to  prevent  injuxy  to  the  other  skins, 
and,  therefore,  he  would  not  unnecessarily  determine 
it;  though  he  strongly  inclined  to  think  that  the  send- 
ing home  a  small  part  of  what  the  ship  had  taken,  in 
order  to  make  room  for  more^  could  not  be  deemed  a 
termination  of  the  voyage;  and  under  his  direction  the 
jury^found  a  verdict  for  the  Plaintiff  for  a  total  loss,  as 
well  as  the  average  loss. 


i^n$  SffijX^  now  Q)oved  to  set  i^tde  the  verdict  and 
have  a  new  trial;  he  urged  that  so  soon  as  any  pro- 
duce of  the  adventure  was  sent  hom%  that  tenninated 
the  policy,  on  the  &ce  of  which  no  other  tennination 
of  the  risk  woa  limited;  tod  it  could  not  be  intfindsd 
that  the  uoderwriteir  wa^  to^  cQQtinue  liable  dsvmgntsiy 
indednite  number  of  years  that  the  owneiv  midbt 
please  jtp  prolong  the  ad^o^tiirek    Hq  reUed  on  the 

clause 
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ciailMr  fer  t^Hutn  of  prttnlutn,  as  a  proof  that  th« 
pta^m  eontcmplftt^  to  ftarly  A  termiiuitioti  of  the  mi^ 
vefttifi^  ti  tluil  the  Tessel  migbt  r«ich  England  bf 

TXtf  Cbiirf  WM  nmuiluMm  thut  th«f«  was  no  pMStblo 
gmufld  far  r*vi«wiflg  the  tordiei,  And 

Rcffaised  th6  Rate. 


DANi)  V,  BaRWES*  /a».  35* 

YHE  Plaintiff  sued  out  a  common  eaptasj  tested  the  .  }^^  Plain^ 

39th  cXJme  1814^  and  returnable  on  the  morrcv^  fe^J^,^  in  one 

•f  ./£?  Souls,  agamst  Sir  ffasiel  Brisco  Bart>  Jo$eph  common  process, 

Bomra,  Jokn  Barnes,  and  JowyA  2«?&cm,  and  thd  JB^-  ^'Kirrf''"' 

JmA  notice  at  the  foot  of  the  f»rocess  was  directed  to  served,  applying 

them  aU,  and  required  them  to  acipear  «  on  the  third  ^'^^  declaration 
1         j»  -kT         »         «       If  •       ^i_  •     /*  to  set  It  asidci  may 

day  of  Naoember  1 8 14,"  expressmg  the  year  m  figures,    entitle  hit  rule 

and  affidavit  in  a 

BmStiiiU  *w  the  Defendftnts,  htf^  oft  the  26th  of  t^ag^thi^sSr 
Nmxmber,  the  ItM  ddy  but  orie  of  the  hut  te^m^  db^  only. 
fsiiied  a  tule  fim  to  set  aside  the  serrke  of  this  process     ^  p^ty  may 

apply  to  let  aside 
fer  the  irregiAarity,  tfiot  the  ^etir  was  ii^  the  Er^lWt  proceedings  for 

Mtioe  stated  Otliy  in  &nir09.  irregularity  at  any 

'^  time  before  the  ir- 

regular party  haa 

Mtmgh  Serjt  on  this  day  shewed  cause,  upon  the  taken  a  further 
gfMnds;  fitst,  admittilig  tkit,  aoc6idhkg  to  Grqj^  v.  ^'^^  J^"  j^ 
Uxi  anUf  f,6sff  Ae  year  oi^ht  to  be  in  wctfds  at  lay  of  the  former* 
kngch^  yes  that  tfie  pM&6^  b«in^  r^fumabfe  on  one  ^'^  ^^"!!^'? 
«r  the  three  flftt  geae^ai  return  d&ys  of  Muktubms  ^^  ^i^tstion"  ^ 
unny  k  was  necessary^  that  if  the  Defendants  woi^  thanhe  would  have 
feAve  otaildd  tlMfiselvei  of  the  ifrcgulttfty,  fliey  should  S^^come 
Iteve  4»|flM  «lurller  <han  the  bs(  day  but  oiild  of  th($  earlier. 
B  3  term. 
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term.     For  this  he  rdied  on  a  casie  of  Pearmm  ▼* 
Hodgtmif  mi  to  faaye  been  moved  for  irregularity  in 
the  Court  of  King^s  Bench  in  Michadmas  term  18149 
where  the  writ  was  a  latitat  returnable  on  the  6th  of 
Nooemberi  and  no  dedaraticm  had  been  filed,  and  a 
motion  being  made  on  the  iSthof  ^oivrnfer  to  setaaide 
the  process  for  an  trrq^ulaiity,  the  Court  held  that  be- 
cause that  motion  was  not  made  within  four  days  after 
the  retumHlay  of  the  writ,  and  before  appearance^  it 
came  too  late.     The  delay  in   this  case  was  modi 
greater.    He  also  took  a  preliminary  objection  to  tlie 
rule^  namely,  that  the  rule  and  the  a£BidaTits  on  which 
it  was  obtained,  purported  to  be  made  in  a  cause  of 
Dand  y.  JcJm  BameSf  which  was  not  this  causey  inas- 
mndi  as  there  were  14  Defendants  in  this  action.    All 
the  parties  in  a  cause,  as  well  Defendants  as  Fbuntiffi, 
must  be  named  in  entitling  an  affidavit  or  a  rule.     So 
held  by  Lord  EUenborough  C.  J.  Nod  and  Others  ▼. 
'  )  I  Smithy  457.  Ace.  by  JjoiAKetyon  C.  J.  Owen 
▼•  Hurdy  %  Term  JRep.  643*    Ibret  ▼•  Diemar^  7  Term 
Bep.66i.acc^ 

Bnt^  cantrif  urged,  ist.  That  it  was  the  established 
practice  in  this  court,  that  a  party  might  apply  to  set 
aside  proceedings  for  irregularity  at  any  time  before  the 
other  party  had.  taken  a  subsequent  nup  in  the  canse; 
Dawnes  ▼•  WUheringtcn^  ante^  ii.  245.  And  the  Plamtiff 
.  had  taken  no  step  in  this  case  since  servidg  the  pro- 
cess. As  to  the  title  of  the/affidavits,  it  is  competent 
for  the  Plaintiff  to  include  four  Defendants  in  four 
several  ttctiops  in  one  common  capias^  otbenvise  in  a 
bailable  writ,  which  distinction  is  taken  in  Jamge  y« 
Murrajf^  i  Marsh.  274. ;  itpiust  therefore  be  presumed 
that  the  Plaintiff  so  entitling  his  rule  and  affidavit^ 
meant  to  proceed  against  John  Barnes  oiily,  and  to 
a|)andoii  his  action  against  the  othersy  or  dse  sever  in 
10  dedsfinf : 


tK  TUX  FiFTT-FinR  Year  ov  GEORGE  IIL 

deddring:  nxid  John  Barnes  might  therefore  move.  If 
this  were  not  so,  a  Plaintiff  would  be  enabled,  by  solng 
oat  common  process  against  two  or  more^  to  put  a 
Defendant  into  such  a  situation  that  he  could  obtain 
no  relief  from  any  irregularity;  -for  according  to 
the  doctrine  contended  for,  he  cannot  move,  un- 
less aH  the  Defendants  have  been  served,  and  appear, 
•«nd  apply  in  concert;  and  it  cannot  lie  in  his  power 
to  know  whether  the  others  have  been  served  or  not, 
and,  unless  the  Plaintiff  brings  them  all  into  comt, 
they  may  not  all  appear  together. 


rti5. 
Damd 

Barnj^. 


Tie  Court  agreed  to  this  doctrine,  and  instanced  the 
!  c^  Richard  Boe^  who  is  joined  with  the  Defendant 
ki  every  common  process,  yet  need  not  appear  to  war- 
rant a  motion  by  the  real  Defendant,  wherefore  they 
held  that  the  afiidavit  and  rule  were  sufficiently  en- 
titled. But  they  thought  that  the  proposition  had  been 
too  widely  laid  down,  that  the  party  who  complains  of 
an  irregularity,  may  in  all  cases  proceed  to  set  it  aside^ 
unless  the  party  committing  it  has  taken  some  second 
step;  and  that  the  rule  must  be  narrowed  to  the  cases 
where  the  party  complaining  has  not,  by  lying  by,  induced 
the  irregular  party  to  place  himself  in  a  worse  situa- 
tion than  he  would  have  been  in^  if  the  proceedings 
bad  been  sooner  set  aside :  but  this  Defendant  in  this 
case,  for  any  thing  that  appeared,  being  entided  to  relief 
within  the  rule  so  narrowed,  they  held  that  his  appli- 
4^oa  had  not  oome  too  late,  and  made  the 

Rule  absolute. 
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'^^'^  *^-  HURD  V.  GiRDLESTONE. 

An  attorney,      HPHIS  was  an  action  of  covenant  against  the  surety 
grantee  of  an  an-      X  ,  o  '^ 

nuity,  preparing  ^'^^  <^  annuity.     The  defence  was,  that  at  the  time 

the  securities,  and  when  the  whole  consideration-money  was  paid  down^ 
d^wholeconsi-  *®  Plaintifl^  who  was  the  grantee,  and  also  prepared 
deration  mossy,     the  securities  as  attorney  for  the  grantor,  produced  and 

retainbg  his  Reived  the  amount  of  his  bill  of  the  charges  for  the 

charges  thereout,  ,  •        ^ 

one  which  is  for     same,  among  which  was  a  charge  for  searching  for 

b;ssine8s  never        incumbrances   on  the  grantor's  estates    whereon  the 

wie,   oes  not       annuity  was  secured ;  which  search,  it  appeared  at  the 

sarily  avoid  the      trial,  never  was  made.     Gibbs  C.  J.  left  it  to  the  juiy, 

annuity  under  whether  there  was  any  collusion  or  fraud,  and  whether 
lyG  i.  c.26»  ...  V       .  1      1       .  t      . 

J.  4.;  but  it  is  a     this  charge  was  made  with  the  mtent  to  get  back  or 

question  for  a         retain  a  part  of  the  consideration-money  of  the  annuity, 

improper  cWee     ^^  whether  it  was  a  charge,  which  indeed  ought  not  to 

was  made  with      have  been  made,  but  was  made  inadvertently.     The 

a"'lrtlf  th'e  ^'^^  J^^y  ^^"°^  *  ^^^^^  *^^  *^  Plaintiff. 

consideration 

°*®°^y*  Lens  Serjt.  now  moved  to  set  aside  the  verdict  and 

have  a  new  trial.  He  cited  Broomhead  v.  Eyre^  5  T.  R, 
597,,  where  it  was  held  that  a  solicitor  preparing  the 
deeds  for  the  purchase  of  an  annuity  made  with  his 
own  money,  avoided  the  grant  by  taking  a  commis- 
sion-fee on  the  amount  If  the  grantee  takes  back  any 
part,  on  any  pretence  whatever,  it  is  a  retaining  within 
the  statute  17  G.  3,  c.  26.  s.  4.,  even  if  he  does  it  inad- 
vertently :  but  here  it  was  done  designedly,  and  was  a 
deliberate  overt  act. 

GiBBS  C.  J.     The  object  of  the  act  17  G.  3.  c.  26. 
was,  that  no  part  of  the  consideration  should  be  re- 
tained, so  as  that  more  should  be  stated  in  the  me- 
morial than  was  actually  paid.    The  doctrine  stated  by 
16  the 
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tke  coaimA  for  the  Defendant  is,  that  if  sn  attonwjr 
buys  an  annuity,  and  after  paying  the  whole  consider- 
atioa-money  delivers  a  bill  with  charges  that  cannot 
be  maintained,  and  the  bill  is  paid,  the  annuity  is  void, 
and  that  it  makes  no  difference  though  this  be  done  by 
mistake.  I  cannot  subscribe  to  this  doctrine.  The 
question  i%  whether  it  was  by  extortion  or  ccrflasioB, 
and  with  the  intent  that  a  |)art  might  be  drawn  back  to- 
the  person  who  advances  the  money. 

Heath  J.  The  case  cited  is  that  of  an  application 
to  the  Court  to  set  aside  the  annuity ;  there  the  Court 
were  to  decide  theiact  as  weUas  the  law.  Here  theiact 
was  left  to  the  jury,  and  they  have  found  it  in  favour 
of  the  Plaintiff. 

Chambrs  J.  It  never  was  meant  by  the  legislature 
to  deprive  the  party  of  his  property  for  an  act  done 
mexely  by  a  mistake.  Certainly  there  were  stroi^  cir-> 
cumstances  to  go  to  the  jury,  to  shew  that  this  was  not 
a  mistake,  but  they  have  found  that  it  was  a  mistake. 
It  was  merely  a  question  for  the  jury. 

Dallas  J.  The  annuity  was  to  be  set  aside,  if  the  im- 
proper charge  was  founded  in  fraud.  The  jury  have 
found  it  was  not  founded  in  fraud,  buc  inadvertence. 

Kttle  refused. 


HoRNE  V,  Smith. 


Jam%s» 


A  SUBPCENA  was  served  on  Knight^  a  hi^  eon-     The  Court  will 
stable,  at  his  house  m  Hampshire,  74  milea  dla-  »<>^^s»»(  ^  ft- 

tachment  anintt 

taftt  from  Wim^iUrf  asita»  daya  before  the  assise^  a  witneufor  dis- 

obedience  to  a 
jnhpctnoi  unless  it  be  a  clear  cafe  of  contempt* 

requiring 


HOBNB 
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1815.  i^equiring  Jbim.  to  attend  there  upon  the  trial  of  this 

cause  as  a  witness  for  the  Plaintiff.  He  used  ood- 
temptuous  language  of  the  Plaintiff  and  the  person 

Smitb*  who  selred  it»  and  refused  to  come.  At  three  o'clock 
on  the  coimnission  day,  a  copy  of  the  subpoatd  was 
ilgain  served  on  him  with  r/,  and  again  at  eig^t  in 
the  evening  ynih  3A9  both  of  which  sums  he  refused 
to  acceptf  as  being  too  little.  There  was  no  public  con- 
conveyance  from  his  abode  to  WtnchesUry  he  was  af>> 
customed  to  trav^  on  horse-back,  but  had  lent  his 
horse  to  another  to  attend  at  Winchester  as  hig^  con* 
stable  in  his  stead,  and  he  omitted  to  appear  on  the 
triaL  Best  Seijt*  had  in  the  last  term  obtained,  under 
these  circumstances,  a  rule  nisf,  for  an  attachment 
against  the  witness;  against  which  Pell  Seijt.  now 
shewed  cause :  he  cited  FvUer  v.  Prentice^  i  H.  BL  49. 
Chapman  v.  Pcynton^  13  East^  16.  n.  and  Bcndes  v. 
Johnson^  i  BL  Rep.  37.,  to  shew  that  when  the  sidqfcend 
is  served,  suflBcient  must  be  tendered  to  bear  the  wit- 
ness's esqpences  out  and  home. 

Best  in  support  of  his  rule.  It  has  not  been  the  prac- 
tice to  tender  the  whole  of  the  expeoces  when  the 
subp^end  has  been  served;  nevertheless  attachments 
have  been  granted  in  this  court.  He  rdied  on  the 
witness's  injurious  expressions,  and  observed,  he  had 
not  diaaflSrmed  what  the  Plaintiff  swore^  that  he  be- 
lieved the  witness  omitted  to  come^  for  the  purpose  of 
defeating  the  Plaindff  of  his  action.  The  sum  ten- 
dered was  sufficient  for  lus  expences  to  Winchester  and 
back,  having  regard  to  the  distance. 

Per  Curianu  It  was  not  necessarily  certain  that  the 
cause  would  be  tried  the  first  day,  and  the  witness  must 
have  sufficient  for  his  subsistence  during  his  probabk 
stay  there.    It  must  be  a  perfectly  clear  case  to  call 

for 


IN  THS  Fmr-YIFIH  TXAK  W  GEORGE  III.  II 

finr  mi  attachineDt,  wUdi  is  «D  oerdw  rf  1815. 

CKtnuirdinMy  juriadiction :  aqd  it  is  not  usual  to  grant       '  hwwe" 

it  for  itajurious  expressions.    lUs  is  not  a  cpiestioQ  v. 

of  extortiiig  an  unreasonable  sum  of  .money.    We  are         Smith. 

not  prepared   to  say  that  sufficient  money  must  be 

tendered  with  the  Afftp^mi.     Many  drcuxnstances' may 

be  stated  bj^-tfae  witness  to  make  more  necessary,  such 

as  his  healtk$..)ifco.     But  in  this  case  the  sutfptend  was 

serred  seven  ii^  before  the  trial:  no  sufficient  sum 

was  then  tendered    It  is  not  pretended  that  sufficient 

was  tendered  dll  dgfat  in  the  evening  bdbre  the  day  of 

the  trial,  which  was  to  be  at  twelve  the  next  day.    The 

vritness  had  then  no  manner  of  conveyance  of  his  own, 

for  he  had  lent  his  horse.    If  the  Plaintiff  ftels  he  has 

lost  vay  Uiing  by  Knighf^  non-attendance^  he  may  still 

faring  his  action. 

Rule  disdiarged« 


WiLKs  V.  Atkinson.  Jiw.  %$. 

A  FTER   verdict  for  the  Plaintifl^  one  objection,      A  contract  for 
^      upon  which  Lens  Serjt  had  moved  to  set  it  aside,  •«Uing  and  deliver^ 
was,  that  the  contract  signed  by  the  Defendant,  to  sell  »p^^si^^fram 
and  ddlver  to  the  Plaintiff  a  quantity  of  n^)e-oQ,  for  aeed  in  the  ven- 

the  inamiftcture  of  which  the  Ddendant  had  the  seed,  dor's  posjcwion,  is 

^  exempted  from 
hot  it  was  not  then  crushed,  was  not  stamped,  and  itamp  duty  as  a 

that  it  did  not  fall  within  the  exemption  contained  in  contract  relating 

to  the  sale  of  soods 
the  statute  48  G.  3.  c.  149.  Schedule^  Part  i.  tit  Agtec-  within  the  stat. 

mmtf  9A  an  agreement  made  for  or  relating  to  the  sale  4S  G.  3*  €.  149. 
of  any  goods,  wares,  or  merdbandizes.  Amtm^^^E^ 

Gxsa»  &  J«  Hie  &cts  ar^  that  the  Plaintiff,  a 
great  dealer  in  oil,  had  this,  not  in  oil,  but  in  seed, 
»ot  then  crashed:  he  enters  into  an  agreement,  and. 
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WiLta 
AnciiiBOK* 


as  looB  ii  he  hM  nuide  it,  he  piMe«di  to  fitfcm  it» 
by  cTOflbiiig  the  teed,  aiul  expretttsg  the  oftt  nod  the 
quettkm  ii^  whether  das  is  s  ocmtract  rtUttiilg  to  thtf 
sale  of  goods^  waret^  ormetchandisetL  Ahakcrtgieaa 
to  produce  me  a  loaf  to-mohrovr;  he  haa  not  the 
bread,  but  he  has  die  flour,  and  is  to  make  it  into 
bread,  and  deliver  it.  How  «ften  does  a  bn^er  coft« 
tract  to  deliver  meat,  vAeXkh^  has  Mifc  tb«  nieat)  add 
die  beast  is. not  yet  kflled.  It  is  out  of  att  tiommon 
sense  to  say  this  is  fl[ot  a  eontract  rdating  to  good% 
wturoB,  and  merchafidizes. 

Atile  refilled* 


Jan.  %s* 


If  the  vendor 
of  a  leasehold 
estate  ddivers  the 
con^eywice  as  an 
escrow*  to  take  cf-- 
feet  on  payment 
of  the  re^due  of 
the  purchase  mo- 
sey* the  property 
in  the  title  deeds 
of  the  estate  is  so 
vented  in  the  ven- 
dee* that  the  ven- 
dor, obtaining 
ponession  of  them* 
and  pawning  thsm, 
confers  on  the 
pawnee  no  right 
to  detain  them 
after  tender  of  file 
residue  of  the  pur- 
chase money. 


Hooper  and  Another,  Assignee^of  Welw,  v. 
Ramsbottom  and  Others* 

n^HIS  was  an  action  of  trofwr,  iH'ooght  by  the 
assignees  of  WellSf  a  bankrupt,  for  certain  title- 
deeds  in  the  possession  of  the  Defendants.  Upon  the 
trial,  at  the  sittings  after  the  last  Michaelmas  term, 
before  Gibbs  C.  J^  it  was  proved  that  John  Whittk 
Harvey  had  been  the  owner  of  a  lesto^ld  estate^  for 
the  purchase .  of  which  WeiU,  the  ba&krii|M,  had  con- 
tracted,* and  the  conveyances  were  eiigrossed,  and  WdU 
paid  part  of  the  pnrchase-money,  but  330^^  remaiiMd 
unpaid;  and,  as  a  secuxity,  the  deeds  were  cbliveted 
only  as  an  escrow  to  take  cffiict  cb  the  payment  of 
the  residue,  and  were  leflr  in  the  bdoda  6i  Danid 
Whittk  Harvey^  (who  wi»  the  solicitor  employed^  and 
was  the  brother  of  th^  Tender,)  ontit  WelU  shouM 
pay  the  rest  of  the  money,  whereupon  thqr  were  to 
be  MiwtA  oyer  to  him>  Daniel  iilffered  Ji^kfi  ta  take 
aU  the  deeds  antecddait  to  t^  conrdfanoi  ta  WMs 
out  of  the  boK  in  whioh  they  were  pheedy  and  depb#t 
liiem  with  the  Defendanti,  who  were  John'%  bankers,  as 

security 


HOOPBR 
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gecurJtrfijMT  ^ir  f;cneral  biJaDce%  amountipfy  to  aeveral  1815. 
thousand  poua^ ;  ff^& became  bankrupt:  his  aissignees 
daimed  to  be  entitled  to  the  deeds  on  payment  of  the 
3302.  which  Wells  w^  to  pay.  The  Defendants  insisted^  RAMssorroac. 
they,  being  ignorant  of  the  sale  to  Wellsj  were  not 
bound  to  give  up  the  deeds  till  they  had  the  larger 
^yi"l  T?p**H  <^^^j"-  Gibbs  C.  J.  was  of  opinion,  that  as 
the  conveyance  to  JVells  had  been  executed  and  de- 
livered as  an  escrow  to  take  effect  on  delivery  of  the 
residue  of  the  purch&se-moncy,  the  assignees  were 
entitled  to  the  deeds  on  payment  of  that  residue,  which 
was  regularly  tendered  to  the  Defendants.  The  jury 
found  a  verdict  for  the  Plaintiffs. 

Shepherd^  Solicitor-General,  now  moved  to  set  it 
a&ide,  contending  that  if  any  chattel  is  pledged,  no 
"^one  has  a  title  to  take  it  out  of  the  hands  of  an  in- 
nocent pawnee,  without  payment  of  the  whole  sum  for 
which  it  was  pledged;  and  the  distinction  is  taken  be- 
tween property  acquired  by  any  means  short  of  felony, 
^nd  tliat  which  is  acquired  by  felony,  Parker  v.  Patrick, 
5  TermBep*  175. 

Gibbs  C.  J.  The  case  of  Parker  v.  Patrick  does  not 
apply.  There  the  absolute  propenly  in  the  goods  was 
obtained  by  fraud.  There  may  be  cases,  in  which  one 
person  by  a  gross  fraud  persuades  another  to  make 
bim  a  good  title  to  goods;  and  however  gross  the  . 
fraud,  it  may  be  that  the  former  owner  may  have  no 
right  to  retake  the  goods,  otherwise  than  subject  to 
the  pledge.  But  I  hold,  that  if  the  goods  remain  mine, 
I  may  t^a  them,  notwithstanding  any  act  whatsoever 
which  a  stranger  may  do.  In  the  case  dted  nothing 
waa  considered  but  the  distinction  between  goods  ob-^ 
tMMd  by  fclaa  pretences,  and  goods  obtained  by  fe- 
lony; and  the  statute  21  wK  8.  r.  i  x.,  for  restoring  goods 
obtained  by  felony,  is  adverted  to:  there  the  former 

owner 
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.     Vm 

lUl^SBOITOit. 


owner  had  prosecuted  to  conviction;  and  obtained  posset 
aion  of  the  goods^  and  he  contended  that,  having  so  don^ 
he  had  a  right  under  the  statute  to  have  them  restored. 
There  is  no  ground  for  granting  a  rule :  if  a  person  sells 
land  without  warranty,  the  title  to  the  deeds  ensures  the 
title  to  the  land.  If  there  be  a  warranty,  then  the  seller 
is  entitled  to  the  custody  of  the  deeds,  and  the  pur- 
chaser has  his  loarraniia  chartcs.  These  deeds  belonged 
to  Welhy  afterwards  to  his  assignees,  who  represent 
him.  Neither  Daniel  nor  John  had  any  right  over 
them,  but  to  hold  them  until  Welis  had  paid  the  330/. 
Wdli%  assignees  have  tendered  that  money.  This 
comes  then  to  the  case,  that  the  person  who  is  entitled 
to  land,  has  a  right  to  the  title-deeds  of  that  land. 
As  to  the  claim  of  the  Defendants,  it  matters  not  that 
they  had  received  the  goods  on  a  valuable  considera- 
tion ;  though  there  was  nothing  on  the  face  of  such  of 
the  deeds  as  were  deposited  with  them,  which  shewed 
that  there  was  a  title  in  WeUsy  yet  the  deeds  were  de- 
posited by  a  person  who  had  obtained  them  by  fraiML  - 

Rule  refused*- 


JtM  a6. 


Carruth£Es  v.  Sheddoi^« 


A  pcnon  who  ^PHiS  was  an  action  upon  a  policy  of  insurance 
i^sHtaST"  ^^   5'^^''^   effected  by  the  Plaintiff,   as  agent, 

▼iz.  as  partner  in  on  coflfee,   by  the   ship  Ranger^   at  and  from  ports 

7.i6tb^a8coii-     ^f  loading  in  S.  Domingo   to   London,  insured  by 
ngnee  or  the  *^ 

whole,  and  at 

having  a  lien  on  the  whole  for  advances,  may  protect  them  all  by  one  inaunnoe,  without 
expresstng-inthe  pdlicy  the  number  or  nature  of  .his  interertt. 

D.  and  HT,  being  general  partners  under  the  firm  of  D,  and  Ca,  and  D.  and  Co.  taking 
a  share  wkh  three  others  in  a  particular  adventure  which  X>.  and  Co.  manage  and  insure 
for  thevaccountofi>.andCo,  it  u  a  latent  aaobigmtyto  b»  eacplaiaed  byendenoa^ 
whether  the  D.andCo.  for  whose  account  the  Insurance  is  made  means  i>.  and  FT.  only, 
tr  all  who  are  partners  of  A  in  that  particular  adyentoret 

order 


IN  THE  FirrY-piFTM  Yfiitft  QF  GEORGE  III. 


order  nod  tor  account  of  Mesisrs.  Nathaniel  Dcnorick 
and  Ca,  to  return  twenty  poufids  per  cent,  on  short  in- 
terest The  Plaintiffs  in  the  first  count  averred  interest 
in  Nathaniel  DtnvnV^  and  John  Way  to  the  amount  of 
ail  the  monies  insured  thereon.  They  also  in' eight- sub«* 
sequent  counts,  otherwise  similar,  milde  eight  other  dif- 
ferent avermenta  of  interest;  whereupon  the  Defendant 
had  obtained  an  order  for  striking  out  those  eight 
counts  upon  the  Defendant's  admitting  that  N.  Doaarick 
and  JiJin  Way  were  N.  Dawrick  and  Co.,  and  consenting 
that  the  Defendant  would  not  take  advantage  of  the  fact 
that  any  other  person  belonged  to  the  firm,  if  any  should 
appear  at  the  trial.  At  the  sittings  at  Guildhall  after 
Michaelmas  term  1815,  before  Gibbs  C.  J.,  the  cause 
was  therefore  tried  upon  the  first  count  only,  upon 
the  same  ground  on  which  it  would  have  stood,  if  the 
recojxl  had  still  contained  all  die  counts,  with  the  nine 
separate  averments  of  interest.  The  evidence  was,  that 
Nathaniel  Dawrick  and  John  Way  alone  were  general 
partners  in  business,  under  the  firm  of  N.  Xkyanick  and 
Co.,  and  ^hat  they  gave  the  Plaintiff,  who  was  ai^  in- 
surance broker,  the  order  to  effect  the  insurance  in 
question.  Ilie  cargo  insured  was  shipped  in  conse- 
quence of  a. written  agreement,  dated  in  18 10,  and' 
made  between  Damrick  ajid  Way^  therein  mentioned  to 
trade  under  the  firm  of  N.  Dawrick  and  Co.,  of  the  first; 
part,  JV  Dixon  of  the  second  part,  Duncan  Huntff-}  of ' 
the  tbard  part,  and  James  Bonayne  of  the  fourth  part, 
whidirmted  that  the  four  parties  had  agreed  to  be* 
oome  paiUleirs  in  an  adventure  of  sundry  goods,  which . 
Dawrick  andxlf^'  had,  on  their  own  separate  and  per- 
sonal credit,  actt^y  and  reaUy  purchased  and  become 
responsible  for,  and  had  shipped  fi)r  Haytij  to  be  there 
sold,  and.  the  proceeds  ^  to  be  invested  in  goods,  and 
shipped' fi>r  j&irqpe^  a?^..^  be  sold  on  the  joint  ac- 
ODiuit  of  the  f(Hir  parties»^who  were  to  be  therein  in- 
terested 


18 15. 

CAaauTHBttt 

Shsddok» 
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i8i;.         tereited,  Dawriei^xid  Wigf  in ii''i6li^I)iMtniB 4-160^ 
^  "  "'^-  "^       Hmter  in  4-i6th89  and  Eoiunfne  in  i-i<}th ;  and  th^ 
**^*"^^    partiet  thereby  stipulated»  that  each  should  share  profit 
SBBNKnr.       and  loss  in  those  proportions;  that  Davrick  and  Way 
should  be  the  agents  in  London  for,   and  have  the 
management  in  aU  things  of  the  adventure^  pay  all 
demands^  and  receive  all  bills  and  proceeds  thereof 
and  that  the  other  three  parties  wQuM  reimburseZ)s«r»0t 
and  Way  their  advances  with  interest,  and,  190a  re<- 
quest,  pay  all  expences  in  proportion.    That  Bpnmfnf 
should  be  agent  at  Htnfti  for  the  sale  of  the  outward 
cargo,  and  the  purchase  of  the  hcxneward  caigo^  and 
should  have  20^  monthly  pay  as  master  of  the  ship 
Ndteuy  and  2  per  cent,  commission  on  the  sale  of  her, 
and  not  less  than  500/.  commission  in  the  whole. 
The  invnioe  of  the  coffiie  shipped  at  Hayti  on  board 
the  Banger  J  and  consigned  to  Dawrick  and  W4iy^  by  the 
^cecutors  in  that  island  oiBonojfney  who  died  pending 
the  adventure,  amounted  to  8156/.  f  c^.  ^d•    The  coffee 
was  lost  on  the  homeward  voyage.     The  amount  in* 
sured  by  this  and  other  policies  was  6750/.    Hunter 
had  become  a  baiikrupt,  and  the  widow  c£Baneyne  had 
taken  out  administration  here  to  her  deceased  husband; 
and  these  changes  of  the  parties  interested  in  the  whtrfe 
adventure  occasioned  the  nine  combinations  of  persons 
in  whom  the  interest  was  in  the  omitted  counts  averred 
to  be.    The  Defendants  had  already  paid  the  Plain- 
tifi  59  per  ceni^i  and  they  now  contended  that  die 
Plaintifis  were  not  entided  to  recover  more^  upon  the 
ground  that,  although  the  Defendants  were  bbund  net 
to  object  if  some  odier  person  might  be  proved  Do 
belong  to  the  firm  of  N.  Dawridc  and  Co.,  yet  that  N. 
Daarickond  Co.  deaignsited  Ae  house  ofDcmrki  and 
Unengaged  in  general  partnership,  and  did  not  mean 
all  the  partners  in  this  particular  adventure,  of  whom 
Dofwrick  and  Co.  constituted  only  one.   That  the  words^ 

must 
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ttnst  be  underitood  according  to  comnKHi  parkuice^  1815. 
and  not  as  mdixding  every  person  who  might  be  se-  V^-  ^ 
cretljr  concerned  with  Dtrntick  and  Co.  in  a  single 
transaction  t  and  that  therefore  the  insurance  in  ques- 
tion) not  having  bj  the  terms  of  the  contract  been  made 
on  behalf  or  accouuL  of  any  but  Domick  and  Way^  could 
cot  n6w  be  transferred  or  extended  for  the  benefit  of 
other  parties;  and  since  the  sum  already  paid  covered 
the  7-i6ths  which  DadoricI:  and  Way  had  in  the  cargp^ 
the  action  Could  not  be  maintained.  6iU)$  C.  J. 
tlioaght,  on  the  evidence,  that  IXnor/r^' and  Way^ 
who  were  managers  of  the  whole  adventure,  meant  to 
insure  the  hiterests  of  all  the  partners ;  but  left  it  to 
the*  jury,  directing  them  that  they  should  not  find  the 
&tt  to  be  so^  firom  an  opinion  that  the  justice  of  the 
Case  required  it,  but  that  they  should  consider  whether 
in  fiict,  when  the  insurance  was  effected,  the  parties 
meant  the  policy  to  be  on  the  interest  o^  all  the  adven- 
turers, or  upon  the  interest  of  Dcnorick  and  Way  onljr : 
he  fiuther  thought  that  if  the  insurance  was  intended  > 
to  be  on  the  interest  of  Doruarick  and  Wcy  only,  they 
had  an  insurable  interest  upon  which  they  might  reco- 
ver under  this  policy  beyond  their  7-1 6th  parts,  to  the 
amount  of  all  the  advances  they  had  made  for  the 
benefit  <^  the  other  partners,  and  for  which  (hey  had 
a  lien  upon  the  cargo :  he  also  tliought  that,  as  con« 
ttgnees  of  the  cargo^  they  had  an  insurable  interest  to 
lSkiQ  whole  amount,  for  that  a  consignee  may  insure  as 
well  as  a  prindpaL  The  jury  expressly  found,  that 
by  the  words  N.  Dawrick  and  Co.  in  the  policy,,  the 
piMties  really  meant  all  the  partners  in  the  adventure, 
smd  found  a  verdict  for  tlie  Plaintiffs  for  all  the  residue 
of  the  subscription,  subject  to  the  permission,  which 
his  L(»dship  reserved  to  the  Defendant,  to  move  to 
enter  a  nonsuit. 

VoJU  VL  C  Accord- 
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.  Accordingly  Lens  fleijt.  on  this  day  moved  for  j^ 
rule  lusf  •  He  urged  that  if  this  iQsanuiQe  could  pre*, 
vail,  it  was  capable  of  being  made  an  inslrument  of 
fraud;  fer  if  the  cargo  had  arrived  safe^  the  Plaintiib 
idight  have  pretended  that  they  meant  to  insure  only, 
Ae  9-L6tb  parts  of  Damrick  and  V  *jj  and  they  would 
ihereupon  have  been  entitled  to  a  large  return  of  pre- 
iKiium  for  short  interest,  but  in  case  of  a  loss  they 
might  assert,  as  tfaey  now  did,  that  the  policy  was  de- 
signed to  protect  the  whole  adventure.  It  w:is  there- 
fore necessaiy  that  the  meaning  of  the  contract  should 
be  decided  by  the  construction  of  the  instrument  itself 
which  was  a  question  for  the  Court,  not  for  a  juiy ;  the 
^mstruodon  of  the  instrument  confined  it  to  the  two ; 
4>r^  first  the  Plaintiff  effects  the  policy  generally  asi 
ilgent,  and  afterwards  qiecifies  the  particular  interest,^ ' 
that  oi Dawriek  and  Co.,  which  particularizes  those  two, 
perscms  only ;  but  if  extrinsic  evidence  wore  admissibl^^ 
the  agreement  for  the  partnership  strongly  shewed 
that  N.  Dawriek  and  Co^  by  their  own  definition  meant 
Damrick  and  Wmf  only.  As  to  any  further  interest  than 
the  7-t6ths,  which  they  might  have^  although  it  might 
be  insurable,  it  was  not  an  interest  ejusdem  generis  as 
die  7-i6tlis,  and  if  Damrick  and  Way  intended  to  pro-r 
tect  two  distinct  species  of  interest  by  one  contract,  the 
policy  ought  so  to  have  specified  them ;  since  it  had 
not,  they  could  not  recover  on  both,  but  were  bound 
lit  the  trial  to  elect  on  which  species  of  interest  they 
wpiild  recover,  and  here  they  had  elected  their  7-i$ths^ 
whichi  wens  already  satisfied. 

7%e  Court  was  unanimous  that  Daaarick  and  Wojf 
might  protect  all  their  qieeies  of  interest  under  one 
^licy,  and  that  it  was  unnecessaiy  to  express  in  the 
policy  the  nature'  of  the  severisd  interests  which. they 
possessed ;  nor  were  th^  bound  to  make  any  election. 

'J  And 
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ibid  irfier  having  ODii8id«r«4  the  paints  b^oanae  itiitd 

ben  merved,  tlw  Court  ail  par&dly  9g^  t^i  tW     

vwdkt  waft  right*  .  v» 


mam 


WoODROrFE  q.  t.  v.  WtUAAUS.  jam.  %t^ 

n^HE  Flaintifl^  in  Michaebnas  term  55  G.  3.9  ddivered      The  yiifyiitl^?py 

his  declaration  on  the  statute  for  usury,  intitled  of  "^  *  ^^  ^  ^^^^'^ 

that  term.    Pett  Setji.  had  obtained  a  rule  nm  to  ^^^^.^ 

amend  by  intiding  it  of  Mkkaelmas  term  54  G.  3.  The  Court  will 

nor  aher  thi  nie- 

Shepherdy  Sottdtor-Oeneral,  shewed  cause,  suggest-  dedartttoa  hi  t  *■ 
mg  that  the  writ  on  which  the  action  was  commenced  p^  «c^^  ^  * 
was  returnable  m  Miehadnm  tMs^s^Q^  J.  {butneldier  ^thTS^S?*' 
party  had  any  affidavit,  stating  the  time  when  the  writ  withoot  a  1 
was  returnable,)  and  that  the  Plaintiff's  oigect  was,  to  '^^'^^ 
intide  the  declaration  within  a  year  utbst  the  ttsuiy 
committed:  die  Court. would  not  permit  an  amend* 
nient  in  a  penal  action. 

Pdlj  in  support  of  his  rule^  m^ged,  that  an  alh>gation^ 
which  there  was  in  the  rule,  of  the  time  when  the  writ 
%'as  returnable^  was  evidence  of  die  &ct.  But  if  other- 
wise^  yet  the  memorandum  of  the  declaration  was  merd 
form,  it  was  of  the  Plaintiff's  dictation^  and  die  Cburt 
Would,  Bs  of  course^  alter  it  to  any  time  the  Haintiff 
wished.  In  the  present  term  the  Court  of  Kixigi 
Bench  had  amended  a  misnomer  in  a  Christian  namii 
In  an  acdon  lor  usury.    Mestacr  v.  Hunt. 

The  Court  held  that  the  allegation  in  the  rule  did 
not  prove  the  fiict :  that  was  the  mere  suggestion  of  the  * 
C  2  party. 


ta 
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patty.  This  applitetion  was  made  on  no  aiBficbnrit. 
whatever.  The  Plaintiff  eiud  the  amendment  would  kt 
him  into  a  case,  from  which,  if  the  present  memoran- 
dum stands,  he  is  excluded;  the  Court  could  not  hdp 
that :  he  had  shewn  no  Acts  to  induce  them  to  let  him 
into  ihat  case,  and  therefore  they  saw  no  ground  tar 
panting  the  application* 

I  Rule  discharged. 


■MM 


Jan.  3« 

.  Tht  Coort  will 
Bot  d«cide  a  mo- 
tioivforieciirity 
for  cortt  on  the 
asritaof  the 


.Seciirityfor 
•om  is  not  ex- 
acted ao  long  as 
the  Flamtiff  re- 
mains in  this 
eoontiy- 


CiBAGKO  V.  Hassan^ 

CHEPHERD^  Solidtor-Oeneml,  moved  that  the 
.Plaintiff  who  was  a  Greek  sulor  on  board  a  TWvt- 
ish  vessel  of  SiTfyma,  whereof  the  Defendant  was  mastery 
might  give  security  for  costs  in  this  action^  which  was 
brought  to  recover  wages  for  the  Plaintiff's  labour  as  a 
mariner.  He  would  have  gone  into  the  circumstances 
of  the  case^  which,  as  sworn  to,  shewed  that  nothing 
was  due^  and  that  the  Haintiff  had  been  guilty  of  md^ 
tiny,  and  was  about  to  leave  this  country.  He  admitted 
he  had  found  no  case  where  security  had  been  granted 
while  the  Plaintiff  remained  in  this  countiy. 


T^e  Court  held,  first,  that  they  could  not  dedda 
motions  for  this  purpose  according  to  the  merits  of  the 
case^  and  secondly,  that  security  ibt  costs  wfk  never 
exacted  on  the  ground  that  the  Pldntiff  was  about  to 
go  abroad*  It  was  neoessaiy  that  he  should  aetuaUj 
have  left  the  country. 

Rule] 
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Prideaux,  Plaintiff}  Gif ford,  DefbrcianL  m.  x. 

jtEYJVOOD  S^t,  oh  a  former  day  in  this  term     The  Court  petw 

-"  moved  that  this  fine  miglit  pass.    The  concord '^J^^^J^^^^ 

«a%  that  ^  whereas  Naffiqmel  Grffbrdimd  Fortune  hi9  whkh  comprized 

wife  hold  thiB  tenements  aforesaid  to  him  the  said  JNc-  *"  ^^  ^^  ^« 

ihamel  daring  his  life^  and  after  his  decease,  to  her  the  the  survivor,  and 

said  JFhrfzfnf  during  her  life,  and  the  same  tenements  »  contingent  re- 

after  the  decease  of  the  survivor  of  them  the  said  Na^  ^1^^}^ 

ine  same  tene- 

Aamel  and  Faritme  are  to  remain  to  the  use  of  all  and  ments  on  the  fal* 

iCveiy,  or  such  one^  or  more  of  the  diildren  of  the  said  ^^e^f  i»*"eof 

Natkanid  by  the  said  Fortune^  and  the  heirs  of  the 

body  of  $l&  and  every^  or  any,  of  the  said  children^  ia 

such  proportions,  manner,  and  form,  as  the  said  Nd' 

thanid  and  Fortune  by  any  deed  or  deeds,  writing  or 

writings,  to  be  by  them  jointly  executed  in  the  pre^ 

sence  of,  and  attested  by  two  witnesses,  shall  jointly 

(mit,  direct,  and  ^point,  and  in  de&ult  of  such  joint 

limitation,  direction,  or  i^ipointment,  then  as  the  stur- 

vivor  of  them  the  said  Nathaniel  and  Fortune  shall  by 

any  audi  deed  at  wilting,  or  by  his  or  her  last  will,  to 

be  8%ned  and  published  in  the  presence  of  three  or 

more  witnesses,  limit,   direct,  and  aj^int,  ^nd  for 

want  of  any  jsoeh  direction,  limitation,  or  appointment, 

to  the  Bie  of  the  di3d  or  children  in  equal  shares,  as 

tenants  in  common^  and  the  heirs  of  his  or  her  or  their 

body  or  reqpectiYe  bodies  issuing,  with  cross  remainders 

jsi:  like  josaiHier  beliween  them ;  and  in  defimit  of  such 

issne^  the  aaid  tenements  will  belong  to  the  survivor 

of  tben  the  said  Nathaniel  and  Fortune^  his  or  her 

heirs  and  assigns  for  eveae^   the  said  Nathaniel  and 

Ijp/riune  have  granted  to  the  aforesaid  Neast  Grevile 

fod  Franci$  Greoile^  and  the  heirs  of  the  said  Nea^  Gre- 
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iti'jfi         vikf  the  afamud  teDements  with  die 

)t^_^  '^J"      «iid  all  and  wliatsoerer  die  faid  Naikamd  mA  . 

Fbi^MH:.     haye^tbereiib  ta^  hold  tb^  eaid-teiieineaU  wi^  the  «{>- 

purtenances  unto  the  said  Neast  Gremle  and  Francis 

>  .        Qrmkf  imd'the  hei^  of  th$  s^  Neat^  GremUy  daring 

the  liyes  of4he  said  ilathaniel  and  Fortune^  and  4ie 
life  ofwtbe  survivor  pf  them,  and  alno  firouqi  and  aftar 
tlfe  several  deceases  of  the  said  Nathaniel  and  Fartime^ 
i^d  fiiilure  of  such  child  and  children  of  their  bodies^ 
and  of  the  issue  of  suqh  child  and  children}  to  whom, 
reqpeotively  the  said  tenements  are  to  remain  as  afore* 
'eaid»  md  fitim  tbenoefortb  the  wd  tenements  wholly 
to  remain  to  them  the  said  Nea^  GrevUe  and  Francis 
GrevUe^  and  the  heyps  of  the  said  NeaH  Orcidlet  for 
^ven    j^ld  moreover  (he  said  Nathaniel  and  Fortune  . 
do  grantf  for  themselves  and  their  heir9>  that  they  will 
vrerrant  8|punst  themselves  and  their  heirs  to  the  said 
N.  Gremle  and  F.  Greoile^  and  the  heirs  of  the  sai4 
Jf^  QrevOey  the  tenements  aforesaic}  during  the  several 
lives  of  the  said  Nathaniel  and  Fortune^  and  the  li^  of 
the  survivor  of  theii^  9itid  also  the  reversion  or  ro^ 
saainder  thereof  for  ever«  after  the  death  of  the.  tur-r 
yivor  of  them,  and  s^ch  &ilure  of  the  iss^e  of  their 
bodies  as  aforesaid.    And  for  this,"  &:c.    The  ^ixif 
{[Tiipher  had  objected  to  the  passing  of  this  finew    TIhi 
Court  pos^oned  the  consideration  of  the  quesdon  untjl 
the  present  day,  when  the  cyregmpher,  wpoii  notiisf 
Ipven  himi  atten^edi  an4 

i  QnfUm  Sel]^  &r  him,  stated  the  otgeedoB  to  bs^ 
diat  this  was  aa  attempt  to  indode  two  distinct  fines,  a 
fine  9Hr  coneemty  and  a  fipe  iifr  cbmaance  de  droit 
tantim  in  the  farm  of  one^fine.  Urn  is  aot  peiw 
|nitted«     IJa^kfy  y.  Kmgkt{a)%  it  wfu  daere  urged 


(^)  Barney,  2i(Sj.  * 

that 
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Aat  •  Bte  wat  but  in  the  nature  of  a  convqrancei  iaaSf^       t^r ;/ 
A»  putjr  Biigltft.bftve  it  ii>  what  mamar  hepleased,  at      ^7^"  ~^f 
Ins  peril ;  but  the  Court  held,  that  that  sort  of  double     FSsSatiir,  «^' 
fine,  5«r  eoncessitf  and  5ttr  conusance  de  droit  tttnt&m  wat 
Unpieeedented;  and  die  psMj  obtained  ptanihsion  to 
•tribe  oiA  duit  part  whieh  was  sur  concessit.    9o  f&r  tar 
appeared,  belb  parts  of  that  ftne,  as  well:  as  of  this,  i^ 
kied  to  the  sime  knd.    The  addition  of  the  wcMb* 
tt  fer  erer^  nade  the  distinction  between  Ae^  in*  m^ 
^sncsawi^  and  the  Ane  de  ^oH  kmAm*    Tht  ejtegtaftktt 
had  in  the  offlee  no  precedent  for  letting  there?er«on  hi: 
Ae  past  unezed  to  the  line  nr  eoncessitj  though  that 
was  properly  applicable  to  die  lift  estate.    Thiswaaaif 
attempt  to  include  two  oonyeyances^  on  one  stamp,  and 
'  it  was  the  officer's  duty  to  guard  die  rovrenne.    H9 
prayed  costs  for  the  cyrographer. 

'  Heywood^  in  support*  of  his  application,  urged  Aat^ 
in  Zudbm  r.  Druaimomf  (a),  the  lift  estate  and  the 
fevenioo  were  boA  conteyed  in  one  flncv  and  the 
hw  et  that  case  had  not  been  implied.  Tbia  was 
dto^elher  merely  a  fine  msr  eoncessitf  by  which  the 
parties  purport  to  eon^  the  estate  for  M  of  Qiffbri 
and  Fkrhme  his  wtfe^  and  also  thdr  contfaigent  interest^ 
j^  ft&  The  dERrence  between  diese  two  spedes  of 
ihie  is^  Aat  the  fine  sur  concessit  states  that  he  granted, 
Md  the  fine  de  droit  tantthn^  n,  that  he  hath  acknow- 
ledged. It  had  been  cjuestioned  whether  a  fine  rar  con^ 
cessk  passes  a  fte^  but  Hejfwood  was  prepared  to  argue,' 
that  a  fine  mtr  eoneessit  passea  every  interest  wUdi  9 
Aia^hns.  Pigot  t«  SM  efSotrum  (8),  an  bundled  and* 
fifty  yeai^  since  it  waa  perftctif  under8ttx)d  whiit  9' 
ftKno»€oii0M^  wafe^  bnt  it  became  disused  because  of 
P^  necessity  ef  saii^  out  execution.     Wesi.  Skpnb^         ^ 

(fi)  Jnte,  ii»«4.  (h)  T^Jonsh  ^' 
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t8i|.        parti.  5.63.  8i.  127.  are  all  precedents  in  y^ich  tt 
\     ^r^^~^      reversion  in  fee  is  conveyed  after  a  particular  esCale 
PUimift&c     1)^  a  fine  iur  concessit. 

Per  Curiam*  We  think  tliis  fine  ought  to  be  per- 
nutted  to  pass»  but  no  reflection  whatever  ought  to  be 
cast  oil  the  officer  for  the  doubts  he  has  expressed : 
on-the  coptrary,  he  is  entitled  to  praise^  whenever  he 
has  any  doubts,  for  bringing  them  befpre  the  Coiirti> 
Same  precedents  produced  to  us  now  by  the  officer,  aa 
long  back  as  the  time  of  Qoidd  J.»  shew  abundantly 
that  it  has  pot  been  the  practice  to  unite  in  the  fine  sur 
ipncessit  the  grant  of  a  reversion  in  fee  with  that  of  n 
particular  estate.  One  of  them  is,  '<  It  appearing  that 
part  of  the  premises  are  in  possession,  and  part  in  re- 
version, it  is  ordered  that  the  fine  be  amended  by  strik* 
ing  out  the  premises  in  possession,  and  letting  it  stand 
as  to  the  premises  in  reversion  only,  the  parties  having 
levied  a  new  fine  of  the  premises  in  possession;"  it 
a]:^>ears  by  this  precedent  that  the  parties,  having  le- 
vied a  fine  of  both,  viz»  of  certain  part  of  the  premisea 
in  possession,  and  of  other  part  in  reverson,  entertained 
doubts  whether  the  fine  was  good  as  to  both.  It  ia 
sufficient  to  say,  this  was  a  case  where  the  party  him- 
•  aelf  doubted  of  the  operation  of  the  Antf  and  came  ta 
the  Court  &r  the  amendment;  in  two  of  these  in-» 
stances  the  fines  were  of  difbrent  sorti,  one  befine 
WUnudi.i  he  ordered  that  it  should  be  altered  to  a  fine* 
UfTConcefsUGoiyi  what  the  other  paft  of  it  was,  it  doea 
not  appear.  It  is  true  the  Court  will  not  permit  a  finiQi 
'  tp  pass,  when  there  is  something  grossly  blundering 
on  the  fiioe  of  it,  but  the  Court  wiil  not  take  on  them- 
selves to  decide  here  on  the  operation  or  goodness  of  the 
fipe;  it*  is.ofir  duty  only  tp  see  that  the  fine  passes  in^ 
the  usual  form ;  it  is  at  the  peril  of  the  parQr,  what  is 
its  effect.  .      .  ^ 


Balbi  v.  Batlet. 

JDEST  Serjt.  had  obtained  a  rule  nm  to  dischaige 

the  Defendant  out  ,of  custody  on  mesoe  process,  hold  to  baU  oa 
qn  a  defkt  in  the  affidavit  to  hoW  to  bail,  whidi  awred,  S;^^ 
that  the  Defendant  was  indebted  to  the  Phundff  on  oer«  the  Defendant  k 
tain  promissory  notes  of  the  dates  and  sums  thei^  wf^Sff  *"  ^ 
stated,  and  payable  at  days  long  since  passed,  but  did 
not  say  that  they  were  giveoi  or  payable^  or  indoned  lo 
thePiainti£ 

F^idfi  Serjt.  shewed  cause.  It  may  be  inferred  that 
'tbe  bills  were  payable  to  the  I^aintif^  for  it  is  sweom 
tbe  Defendant  was  indebted  to  the  Plamtiff. 

Pier  Cwriam.  That  ai^gament  would  overthrow  alf 
the  cases  of  enlargemoit  for  a  defect  in  the  idffdafit 
liiat  ei^er  weve  decided* 

Role  abBoltttcii' 


Wilson  v.  Forster,  -R^  i. 

rpHI&  was  an  ac^on  <m  a  policy  sobscribed  by  the     The  s^Szare 

Defendant  for  moI,  on  tbe  ship  Jgatka^  valued  at^^^^"^  °^»'«- 
aioot,  and  freight  vahied  at  poet,  from  Liverpool  to  I^tefiio^tencs 
ber  portof  dis^liargein  ihi^BaUic  and  CKilf  of  jPiiifaiuf^  of  condemnation 
against  all  risks  until  the  ci«go  should  be  safely  ware-  twi*  cLrtlb^ 
Isaosed  at  the  fimd  ports  or  places  of  discharge,  and  at  thewn,  does  not 
the  fi«e  disposal  ^  the  consignee,     Tbe  declaradon  ^^^^  ^  I"^ 
averred  interest  in  the  Phiinti£^  and  a  total  loss  of  ship   noefor^whei^ 
sind  fre^ht  bv  seizure  an4  arrest  of  the  ship  and  the  in  toch  a  esse  tha 
goods  she  had  on  board,  near  POlau,  by  persons  un-  S!lISS?^r«S' 

though  he  acted 
^anthoat  authority  from  the  atnired,  who  refused  to  accept  the  ship  or  repay  him  the  pricey 
^ .^  ^^  1^  ^  ltf)j^jlfa,^|^  ^fpe  l|Ql  pennitted  to  recover' for  a  total  loMt 

ft  knowi^ 


V. 
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lll}^  known,  and  contained  a  count  for  money  had  and  r^ 
^^'"^  ceived  The  Defesdantpiud  generally  into  court  iioL 
At  the  trial  before  Chbbs  C.  J.  at  GuUdkall^  at  the  sitting 
after  Easier  term  1814,  a  verdict  was  found  for  the 
Plaintiflrfer  200/.,  tobject  to  a  case.  The  Plaintiff  was 
aole  owner  of  the  Agatha^  which  sailed  with  a  cargo 
of  goods,  taken  In  on  freight  at  Liverpool^  for  Pittau^ 
In  her  course  she  was  run  down  by  another  vesseli  and 
)b9I  an  anchor  and  cable^  and  was  otherwise  damaged. 
She  arrived  vaPiBau  xoads,  and  after  running  upoa 
the  bar  and  increasing  her  damage^  she  sailed  intcl 
PiUau  baibour^  where  she  was  iimiiediatefy,  with  tier 
^aqpH  seized  bj  the  officers  pf  the  government  there;  A» 
crew  were  discharged»  and  the  n^ster,  whose  reaideoM 
was  aSt  PillaUf  remained  ther^  but  had  no  command 
i^ver  her»  Mid  did  not^  eer  cmdd  use  any  means  lo^reco* 
far  the p^emsiopof  the  ship  on aoooimt  of  his emscir 
until  the  ist  oi  April  181 1,  when  the  .maritime  eooit 
wit  PMam  put-up  to  public -sale  by  auction  the  ship 
Agatkoj  detained  by  the  Prussian  government  at  Pillau. 
The  master-atthat  sale  became  the  purcha^r  for  552 
px  dollars,  on  paymcfnt  of  which  the  ship  was  de-^ 
livered  to  him,  and  he  was- at  Uhertji^to  sail  with  her 
her  from  Pittau  in  any  direction  he  thought  fit ;  and  he 
katltbeecMBmfuidofherin  fte'same  manner  as  before  her 
itoiaiM*  TIte  viessel  was  not  then  in  a  aea-werthy  state, 
or  capable  of  prosecuting  her  voyage  in  die  BaUiCy  or 
fetunttng  to  Great  Britain^  without  being  repaired; 
The  master,  being  exammed  as  a  witness,  stated  thai} 
lie  recovered  possession  of  the  ship  by  so  purchasing 
her,  and  that  in  his  judgment  U  ^as  the  most  ad-i 
vantageous  course  that  cout^  be  tak^  for  his  owner, 
to  recover  the  possession  of  her  bgr  paying  that  sum 
at  the  auctloj^  on  which  occasion  he  conddered  him« 
self  as  9Ctuig  s^  the  ovoer's  ugfnU  He  had  hM| 
ttfieintod  SMtif  hr  the  ooesiiw  ifidi  thf  fami^  sH^dnk 
i..       i  .  .  rity 


citf  «a  iMstqrs  9f  iUpf  ve  avotdly  wtnwted  ^Witlk^ 
^a;v]|lg  ukm  ppBSfwiioa  of  h^r.  ^  caiifed  ber  to  bt» 
\flwMy4  ami  M!vigftta4  \m  ^nSiy  hm^  to  Lonim^ 
The  dwiwr  had  Dolkii  that  ahe  W9i  anivBd  in  tbs 
7%aMa^  livl  dill  the  iMItcr  hdki  bar  tbott  fer  Un^ 
on  hia  aeMUrt)  and  wa»  roadlgr  to  have  delivered  her 
19  to  ]^  er  his  agantSy  if  it  bad  been  required;  and 
the  oaner  in%ht  then,  if  he  hodthoogh^  flt,  have  had 
pOMPirimi  of  the  dufi  in  «  perfeetly  safe  and  aea^irorthjr 
italai    A  bflttomiybQiid  had  been  fivenbjr  the  mattery: 
UPiUmh  Ibridie  mooegririth  which  he  had  repntchaaedf 
the  ahipf  whiah  the  eimer  ^efuaed  to  pi^:    after  the 
llap'a  ermal^  that  bond  waa  pufiin  aiitt  in  the  Court 
of  Admiraby,  and  the  .veiiel  was  taken  poaoeawon  oT 
by  the  maidud  of  that  court.    On  the  2d  oi  December 
I  Qt  2  e  decree  of  sale  was  made  in  &your  of  die  holder  of 
t)ie  botton^-boody  and  on  the  21st  Jammty  fiaUowyig 
#  commiisiop  of  sale  was  iiBiied»  under  and  in  pnr* 
foaaoe  of  which  the  4up  wa^  sold  by  public  auction  at 
fhUf  and  the  .proceeds  of  the  aal<^  and  the  whole  of 
the  b<iBiewaTd  fireij^t,  were  paid  over  by  the  r^^iitra^ 
of  the  Court  of  Admiralty  to  the  folder  of  the  bot- 
tomx74)ond  under  that  decree.    It  was  fidinitted  tlmt 
the  Plaintiff  was  entitle  to  a  total  loss  on  the  freigbt- 

The  qqestion  for  the  opinion  of  the  Court  w4s»  whe*' 
ther  the  Plaintiff  wiis  entitled  to  recover  a  tot^l  l^a^ 
jint  csdy  an  average  loss  upon  the  ship.  If  the  formert 
the  v^^ct  waa  to  stand  for  90/.  re&sdiie  of  the  209/.! 
^fter  deducting  the  x  lo/.  paid  into  court ;  if  the  latter, 
the  damages  were  to  be  reduced  to  such  sum  as  an  ar* 
)>itrator  should  asc^rtain^  and  if  the  same  should  not 
e&qeed  552.  jtercent^  a  verdict  was  to  be  entered  for 
j^hc.De&ndantt 

l^ens  S^,  for  the  Plaiutifl&  a^rgued  that  the  re- 
ipurcbase  of  the  vessd  wcs  not  ai^  act  within  the  scopw 
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18 1 5;        e^  die  'inast^s  authority,  aind  dmt  he  cotM  not,  bjr 
*:JJ2^      coiuMitatiiig  hims^  agent  for  his  owner,   bind    hi* 
^.  owner  by  im  act  which  die  latter  refiiaed  to  tadfy*- 

He  admitted  that  an  ordinary  capture,  followed  fay  a 
recapture,  would  not  divest  the  property  o(  die  fihip 
out  of  the  assured.  Bat  in  this  case  the  iVugsmn  govern- 
ment had  by  their  sentence  of  condemnation  abpolutely 
changed  the  property,  and  it  was  indiffer^it  to  the 
underwriters  ivhether  at  the  sale  made  under  that  aen^ 
tenoe  the  master  or  any  other  person  had  been  the 
.  purchaser.  This  was  disdnguithable  from  the  case  of 
Macmatters  r.  Sho(Mred{a)y  because  there  the  captors 
had  been  a  month'  hi  possession  before  ihe  re-sale^ 
TUs  was  a  completely  new  title. 

Fat^han  Serjti  ccntr^^  was  stopped  by  the  Cou^tr 

OtBBsC^J.    There  is  another  question  here,  whe-^ 
ther  the  assured,  the  ship  being  restored  to  them,  Imye 
not  a  right  to  take  possession  of  her?  What  is  there 
to  alter  the  prq>evty?    Supposing  that  she  had  beeA 
condemned  by  a  judgment  In  any  court  of  Prussia^ 
on  any  fiscal  law  of  that  country,  it  alters  the  property^ 
btrt  here  it  does  not  appear  that  there  is  any  such 
judgment;  and  the  mere  seizing  and  selling  does  noi 
create  a  forfeiture,  nor  change  the  property*    Here 
'was  no  war^'  and  the  question  i%  whether  in  \hat  case^ 
the  ship  being  taken  by  yioJenQC^  and  the  PlaintiflT 
getting;  It  back^  the  property  is  not  unchanged.     Sup* 
pose  the  assured  chose  to  take  to  t}ie  property,  couldl 
the  m;ister  stand  out  against  tbero^  as  hftving  bought 
her  under  a  good  title?    On  the  case^  as  it'stands, 
{here    appears  only  an  unUcenSed   seizure    of  this 
vessel    The  captain  purchases  her  fincnn  those  who 
have  seized  her,  and  h^s  brought  her  hcnne :  the  for^ 
Iper  ownei)i  have  a  right  to  say  that  the  fsbin  hftving 
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Q  bou^  of  Aose  wlio  had  seized  faer»  still  eoit- 
liAiies  their  property.  I  do  not  know  that  the  ransom 
l^ete  was  iUqgal,  so  not  like  the  case  oC  Parsons  ▼• 
&otf  (a).  That  was  illsgal  by  the  act  of  parliament 
agsinst  jnmsoiD. 

Judgment  Ibr  the  Defendant,  subject  to 
the  arbitrator's  award  on  the  amoupt 
of  the  aTexage  costs. 

(a)  Ante,  ii.  3^3. 


Sutton  v.  Clahke. 


AAu 


n^HtS  was  an  action  upon  the  case.     The  Plaintitf     Serenltort 

declared,  that  by  an  act,  5  G.  3.  for  repairing  and  -^^  '^^. 

widening  a  road  from  Banbwy  to  Lutterwortk^  any  five  out  act,  may  be 

or  more  trustees,  or  their  surveyors,  were,  empowered  *p^>c»^oae 

to  cat  any  watercourses,  in,  throng,  or  across  any.     ^^  trench  cut 

lands  or  grounds,  in  order  to  drohi,  or  prevent  the  in  the  county  of 

roads  from  being  overflowed,  making  such  reoscmable  ^^'5^!^  ^^ 

°  ^  pUuitiirs  landf  to 

be  overflowed  in 
the  county  of  /T.,  although  a  ilatute  requires  all  ictioni  to  be  brought  and  tried  in  the 
coouty  where  the  cause  of  action  arises^  the  action  may  be  brought  and  tried  in  HT. 

If  a  statute  direcu  that  an  action  shaU  be  commenced  within  six  months  after  the 
matteror  thing  for  which  such  action  shall  be  broughti  and  in  consequence  of  the  cutting 
of  a  trench  a  fall  of  lain  causes  the  Flaintiirs  land  to  be  overflowed,  first  within  six  months,  ^ 
and  again  after  six  months  from  cuttbg  the  trench,  whether  the  action  must  be  brought 
within  six  months  from  the  cutting  of  the  trench,  or  within  six  months  from  the  peiw 
ccpdoB  of  the  first  prejudicial  effect,  or  whether  it  may  be  brought  within  six  months 
from  the  last  injury,  qmtre* 

One  who  in  the  exercise  of  a  public  function  without  emolument^  which  he  is  coni« 
peOable  to  execute,  acting  without  malice,  and  according  to  his  best  skill  and  diligence, 
and  obtaining  Ae  best  information  he  ran,  docs  an  act  which  occasions  consequential 
damage  to  a  solject,  b  not  liable  to  an  action  for  such  damages 

The  trvfteetof  atompike  road,  empowered  to  make  watercourses  to  prevent  the  load 
from  besog  overflowed,  directed  their  surveyor  to  present  a  pUn*for  canrying  off  the 
watw  of  an  adjacent  brook :  he  recommended,  and  on  that  recommendation  they  adopted, 
sad  caused  him  to  make,  a  wide  channel  from  the  road,  gradually  narrowing,  and  con* 
dnctittg  the  water  into  the  ordinary  fence  ditches  of  the  plaintiff's  hin<lb  which  were 
{nsufident  to  Aschaige  it,  and  his  land  was  consequently  overflowed.  Held  that  no 
aoien  by  agaiait  the  chaiunan  of  the  tnwtces  who  signed  the  order  for  cutting 
Iw  ttcadu 

satis&ctioa 
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fSi^  m^dabittifm  to  th^  ownen  brootupmn  of  ttdi  Iflhcb  atf 
^  ^  -^  grounds  for  the  daniagei  they  sbouldtberdyjrauttaiiiyM 
to  any  aeren  or  more  trustees  should  seem  reasonable^ 
and  that  the  Plaintiff  was  possessad  of  ditrers  doses  near 
to  a  road  in  that  act  mentioned,  in  HiU-mifonf'ia  li|» 
eonnty  otiVarsoict^  and  be  being  so  posiS8sed»  on  the  loth 
of  Jimf  1B129  a  certain  watercourse  had  been  made  and 
dug  by  the  Defendant  from  that  road' into  certain  land 
near  to  the  Plaintiff's  Lmd,  under  colour  of  powers  and 
authorities  given  by  that  act,  but  of  so  insufficient 
breadth,  depth)  ^ndlengtl^tliat  by  means  ofthe  narrow- 
ness and  insufficiency  thereof  and  ofthe  same  not  hay- 
ing been  continued  a  sufficient  distance  from  the  roady 
large  cjuantities  of  water  firnn  time  to  time  flowing  Uf 
the  same^  on  ist  October  i8i2|  and  on  c|i^rs  days 
afterwardsi  had  run  and  flowed  in  and  upon  the  Flaia' 
tiff's  lands,  and  damaged  the  siime^  and  thereby  the 
Plaintiff  had  sustained  damage:  yet  tha  Defendanf« 
being  one  of  the  tnisteeBi  Juiowing  the  premises^  but 
contrivingi  and  wrongfully  an4  ^ijuripusly  intoodipg  ta 
injure  the  Plaintiff  on  ist  June  1813^  and  from  thence 
iar  a  longtime^  wrongfiiily  and  injuriously  kept  and! 
continued  that  watercourse  or  drain  of  such  insufficient 
breadth,  and  depth,  and  length,  and  by  reason  tbereoC* 
and  of  Ae  watercourse  not  having  been  continued  a 
sufficient,  distance^  on  ist  June  tSi2f  and  on  divers 
days  afterwards,  water  which  had  flowed  unto  and  into 
that  insufficient  watercourse  overflowed  the  same,  $nd 
flowed  onto,  into,  and  over  the  Plaintiff's  land,  and 
continued  thereon  a  long  time,  and  thereby  damaged 
the  Plaintiff's  com,  turnips,  grass,  and  Iwbage^  and 
thereby  the  Plaintiff  sustained  damage^  whereof  the 
Defimdant  afterwards  had  notice;  and  although  the 
J)efendant,  as  such  trustee,  was  requested  by  the  Plaint 
tiff  so  to  do^  yet  he  had  not  as  yet  made  reasonably 
satisfaction  to  the  Plaintiff  for  the  clamages,  biU  had  net 
i.    .....:  5  iiised 
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fiised,  «o'  to  do,  contrary  to  the  statotp.  The  Beoond 
count  stated  that  the  watercourse  was  wrongfiilly  and 
injariou^j  made  so  insufficiently,  that  by  maatis  of  the 
insufficiency  thereof  water  from  time  to  time  flowing  (o 
the  same,  on  divers  days  had  run  and  flowed  in  and 
upon  the  Plaint^iF's  lands,  and. that  the  Defeqdviti 
being  a  trustee,  and  knowing  the  premises,  wrong^lfy 
and  injuriously  continued  the  watercourse  so  insuffif> 
ciently  made,  and  by  reason  thereof  the  water  whidtpi 
had  flowed  to  the  insufficient  watercourse,  oy<Esrfl6wed 
the  same^  and  ran  over  the  f  laintifF's.  land,  a^d  ecc^ 
sioned  the  damage.  The  third  trount  stated,  that,  the 
Plaintiff  was  possessed  of  closes,  and  that  the  Defendr 
ant  wrongfully  and  injuriously  continued  near  f;o  them 
a  watercourse  so  insufficiently  and  improperly,  made^ 
that  by  reason  thereof  large  quantities  of  water  whicljt 
h^lrun  thereto,  overflowed  the  same,  andilowed  into 
and  over  the  Plaintiff's  closes,  and  occasioned  the  da» 
mage.  The  fourtli  count  allied  the  Plaintiff's  poss^r 
pion  of  three  closes,  and  that  the  Defendant  wrongfully 
and  injuriously  caused  and  procured  large  quantities. of 
water  to  run  and  flow  in,  upon,  «nd  over  those  closesi 
and  to  continue  in  and  upon  the  same. for  a  long  time^ 
and  thereby  injured  the  crops.  The  Defendant  pleaded 
the  general  issue.  The  act  contained  the  power  alleged 
in  the  declaration,  to  cut  watercourses,  and  also  powers 
enabling  th^  trustees  to  purchase  lands  fpr^widenin^ 
tdming»  or  altering  any  road,  and  directed  the  mode  in 
which,  when  the  owners  were'  incapacited  tp  treat,  of 
neglected  to  treat  on  the  terms  of  sale,  a  jury  should  b^ 
impanndled  to  enquire  what  damages  would  be  sustained 
by,  and  what  recompence  or  satisfaction  should  bemad^ 
to  such  owners,  occupiers,  or  other  persons  interested, 
"^ir,  or  upon  account  of  the  taking  of  such  land^  grounda^^ 
or  hereditaments Jnto  the  roads,  or  of  turning  such  road 
into,  or  through  any  such  lands,  j^oiinds^  i^r  heredka^ 

ments! 
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i8i  $•        ttients ;  and  after  the  jury  should  have  enquired  and  as^ 
(certained  such  damage  and  recoxnpence)  the  trusteed 
were  to  ttd^udge  the  sums  so  assessed,  to  be  paid;   and 
upon  payment  or  tender,  the  land  was  to  be  vested  in  the 
trustees.    And  if  any  action  should  be  brought  against 
jUiy  perscxi  for  aiiy  thing  done  in  pursuance  of  that 
act)  or  i|i  relation  to  the  matters  therein  contained, 
aucb  acdon  was  to  be  commenced  witliin  six  months 
next  after  the  doing  the  matter  or  thing  for  which  sucli 
action  should  be  brought,  but  not  afterwards,  and  was 
to  be  brought,  laid,  and  tried  in  the  county  where  such 
cause  of  action  should  arise,  and  not  in  any  other 
county;  and  the  Defendants  might  pledd  the  general 
fssue^  and  give  the  q)ecial  matler  in  evidencii     llicf 
cause  was  tried  at  the  Wanmck  summer  assizes  i8i4« 
•before  Ckambre  J.     The  case  was,  that  the  Defendant 
was  one  of  the  trustees  under  this  turnpike  act,  and 
duiirman  of  their  meetings.     A  road  in  the  county  of 
Nprthamplani  which  led  fi*om  Weedan  towards  Lutter^ 
iDortk^  was  subject  after  heavy  rains  to  be  flooded  by  the* 
water  of  an  adjacent  brook.    The  trustees,  at  a  meet* 
ing^  at  which  the  Defendant  presided,  ordered  a  sur-^ 
veyor  to  examine  the  spot,  and  prepare  a  plan  for  recti- 
fying this  mischief,  who  accordingly,  at  a  subsequent 
meeting,  made  his  report,  and  produced  a  plan  which 
the  Defendant,  te  chairman,  and  six  other  commission- 
ers  adopted,  ahd  which  was  accordingly  executed  in 
May  1812,  whereby  a  cut  nine  feet  wide,  and  two  or 
three  deep,  was  made  from  the  road  through  the  close 
of  a  Mr.  SatcheU  in  Norihamptonskire^  in  its  progress 
through  the  four  next  closes,  it  was  narrowed  to  five 
feet,  and  it  terminated  in  an  old  fence  ditch  which  was 
not  at  all  widened,  and  which  discharged  itself  into  the 
fence'ditch  of  the  PlamtifTs  doses,  Uie  width  whereof 
w^  three  feet  only:  through  this  cut  was  turned,  first 
the  whol^  but  aflerwardsi  in  GO&sequeiice  of  the  Plain- 
6  tiff's 
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llff'e  renionsCraocesy  one  KalTonij,  of  the  i^ter'of  th^ 
brook,  the  whole  of  which  had  for  50  years  preceding 
discjiarged  itself  by  another  course:  the  Plaintiff '^ 
ditch  not  bang  of  dimensi(»is  adapted  to  carry  off  sd 
laige  a  body  of  water  as  now  passed  into  it  by  the  new 
course,  the  water,  after  heavy^  rains,  overflowed  it,  and 
stagnated  on  the  Plaintiff's  laiid,  situate  in  the'^couniy 
of  fVarwick^  and  damaged  his  crops^  The  first  ii^ury 
was  perceived  in. October  18 12,  within  six  months  after 
the  catting  of  the  trench,  whereupon  the  Plaintiff  had 
made  several  applications  to  the  Defendant  individually 
to  ronedy  the  mischief,  but  had  never  applied  to  the 
tominissioners  collected  at  any  meeting,  where  alone 
they  were  Authorized  to  act  In  May  preceding  tlie 
trial,  the  latid  was  again  overflowed,  and  die  Plaintiff's  ^ 
crops  materially  injured ;  whereupon  the  present  action 
was  brought.  No  imprope^r  motive  was  imputed  to  the 
Pef^adant^  and  the  Plaintiff  himself  produced  ^evi-. 
dence  of  declarations  of  the  Defendant,  that  when  he 
.  ordered  the  work,  he  did  not  foresee  the  injurious  etBscL 
Tltee  ofajecti^ms  were  made  by  the  Defendant :  i.  Th£tt 
the  act  of  the  Defendant,  c^  which  the  Plaintiff  com- 
plained, was  the  making  the  new  cut,  and  that  the  ection 
not  beitig.broaght  within  six  months  after  it  was  mad^ 
Was  nan>  out  of  time.  To  which  it  was  answered,  that 
every  continuance  of  the  nusance  was  a  new  cause  of 
action,  and  that  the  suit  was^  commenced  within  six 
months  after  the  last  injury  sustained..  2dly,  That  the 
action  could  not  be  maintained  against  a  single  trustee^ 
bat  that  all  ought  to  have  been  joined  who  concurred 
in  mddi^  the  order.  3dly,  That  the  act  complained 
of  being  m  act  done  by  the  Defendant  within  the  scope 
of  his  power  as  commissioner,  and  no  malicious  motive 
being  eith^  alleged  or  proved,  the  action  could  not  be 
naintaine^  Ci^unir^J.  was  of  opinion,  that  there  was 
no  objection  to  the  form  of  the  action  for  want  of 
Vol.  VL  D         ^  parties; 


34 


i8r^ 

SUITON 
CLARK£» 


Cases  in  Hilary  term 

parties  \  that  the  dause  above  stated  for  making  coro^' 
pensation  was  not  applicable  to  ^his  case,  but  only  to  th^ 
case  of  land  taken  for  making  roads.    The  act  gave  the 
commissioners  a  general  and^  unlimited  discretion  to 
make  watercourses  through  any  lands  or  grounds  for  the 
purpose  of  turning  water  from  the  roads,  making  satisiac-* 
tion  to  the  occupiers,  and  the  commissioners,  and  theDe-* 
fendant  as  one  of  them,  had  done  no  more  than  they  were 
authorized  by  the  statute  to  do.     And  it  appeared  that 
the  trustees  had  acted  under  the  advice^  and  according 
to  a  plan  given  them  by  a  surveyor,  and  were  actuated 
by  no  improper  motive.    The  action  therefore  could 
not  be  maintained.    The  PlaiiitiiF  ought'to  have  applied 
for,  and  might  perhaps  have  obtained  from'the  commis- 
sioners, under  the  discretion  which  they  possessed,  a 
satisfaction.    That  satLsfiurtion  could  not  be  made  in 
the  first  instance^  because  the  e£kct  was  not  foreseen. 
Possibly  the  Court  of  King's  Bench,  on  application, 
would  have  granted  a  mandamus  to  the  cosmiissionerB- 
to  compel  them  to  make  a  compensation,  if  ^y  had 
se&sed  otherwise  to  do  it.    He  permitted  the  cause, 
however,  to  proceed,  and  the  jury  found  a  verdict  for 
the  PlauEitifi^  upon  the  injury  last  sustained,*  for  lo/., 
with  liberty  to  the  Defisndaat  to  move  to  set  it  aside 
iq)on  the  objections  above  stated,  and  such  others  as 
might  arise  upon  the  matter  of  law. 


Accordingly  Lem  Serjt,  in  Michaelmas  term  i8f4^ 
obtained  a  rule  nisi  to  set  asid6  the  verdict  and  enter  » 
nonsuit,  upon  the  grounds  above  mentioned,  and  upon 
the  further  grounds,  that  the  act  complained  of,  the 
cutting  of  the  trench,  was  committed  in  the.  county  of 
Northampton^  whereas  the  action  was  brought  in  the 
founty  of  Warpick^  and  was  therefore,  by  this  statute^ 
not  maintainable :  and  that  if  the  time  of  limitation 
was.  not  to  be  measured  from  the  cut4ing  of  the  trench, 

yet 
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r^et  at  least  it  was  to  be  computed  from  the  date  of  the        i8i5« 
fiwt  damafi[e  actually  sustained  in  consequence/  of  the     ^^    -     ^ 
cattiiig,  whereas  the  action  was  not  brought  within  six  ^, 

months  from  that  date*  Upon  the  third  and  prin-  Clarke. 
cipal  objection  he  cited  The  Qaoemors  arid  Company 
tf  the  British  Cast  Plate  Mamifacfurers  v.  Mere* 
dith  (a).  [Upon  the  objection  that  the  other  commis- 
sioners were  Act  joined  in  the  action,  the  Cdurt  inti- 
mated that  the  rale  wto  universal  in  actions  founded  ou 
•a  tort,  that  every  tort  feasor  may  be  sued  singly :']  the 
ob}ection  to  the  v^ue  was;  upon  the  argument^  abai^i 
donedt 

fi*£p*«*J,  Soliciior-Gcnerali  and  t^at^han  and  Copk^ 
S^ts^  shewed  cause  against  this  rule.  They  princi- 
pally contended  that  although  the  trustees  had  a  right 
to  cut  drains,  they  h^d  not  a  right  to  cut  them  so  un- 
kkUfidfy  and  ii^udibiqusly  as  to  injtnre  tike  owners  of 
Ji^ining  lands.    They  were  responsible  for  any  da*  ^ 

.mage  occasioned  to  the  sulgect  by  the  negligent  or  un- 

'  skilful  exerci^  of  the  powers  committ^  to  them.  If 
damage  ensued^  the  remedy  againrt  them  was  by  action^ 
Jbf  tb0  statute  had  made  no  provision  for  compensating 
the  suflferer  in  such' a  case^  the  clause  for  compensation 

.Implying  6uly  to  the  owner  of  Uie  hind  through  which 

-the  drain  is  cut,  n^  to  the  damage  thereby  occasioned 
to  a  neighbour,  and  the  word  damage  is  introduced 
into  the  section,  only  because  the  takipg  a  part  of  a 
doae  ma;  sometimes  materially  damage  the  residue. 

.,An  action  well  lies  for  unskilfully  doing-  that,  which 
beii^  UBskilluUy  doDe*is  injurious,  though,  if  it  were 

.  well  4(me  it  would  not  iq  tu^.  The  case  in  4  71  jR.  is 
materi^y  different;  first,  because  a  specific  power  was 
there  given  to  raise  the  .ground,  and  the  injoiy  wif 

{a)  4  Term  Bef-  794. 

J)  Z  4irectl^ 
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directly  and  neoeasariljr  occasioned  by  the  nusilig  H^ 
whereas  this  is  a  case  of  consequential  damage  occsf 
sioned  by  the  negligent  exercise  of  a  legal  power; 
2dly,  (upon  which  BuBer  and  Grose  Justices  mainly 

,  relied,)  there  the  statute  expressly  provided  the  manner 
of  compen^tion  for  any  injury'  occasioned  by  raising  * 
the  soiL    There  too»  it  was  expressly  found  that  the 
line  of  surface  to  which  the  pavement  was  raised,  was 

necessary  and  prqper,  and  that  any  alteration  of  the 
inclined  surfiioe  of  the  street,  less  material,  was  not  suf- 
ficient to  render  the  strreet  safe  for  carriages  passing 
through*  Consequently  that  action  had  not  fer  its 
ground  the  circumstance  that  the  act  was  ignorantly,  or 
iAartificially,  or  otherwise  improperly  done.  *  Tlie  case 

.  ot^Ijeader  y.  Moxon  and  Others  is  differently  reported 
by  Blacisfone  {a\  and  by  Wilson  {b)^  and  akhou^ 
Lord  Kenyon  C.  J.  in  the  case  in  4  71  ^,  throws  some 

'  slur  on  the  report  of  the  former,  his  censure  does  not 

.apply  to  the  latter,  who  gives  a  very  material  fact, 
omitted  by  the  former,  that  the  act  contained  a  power 
lo  lay  out  a  new  street,  with  an  express  prohibidon 
against  obstructing  the  lights  or  free  passage  of  any 
person.  Hierefore  it  could  not  be  inferred  that  the 
oonmiissioners  had  a  power  to  obstruct  the  plaintiff's 
lights  in  the  lanes.  So  that  there  was  clearly  an  excess 
of  jurisdiction.  And  the  cutting  this  trench  negh'gently 
and  inarti£cially  was  an  excess  of  jurisdiction  in  the 
present  case.  The  power  to  make  watercourses  given 
by  the  act  intends  a  continued  watercourse,  which  shall 
ix>nduct  the  water  to  its  ultimate  place  of  discharge^ 
not  a  watercounc  dammed  up  at  the  lower  extremity, 
which  shall  leave  the  water  in  the  Drfendant's  fence- 
ditch  to  oveiflcw  his  land.  The  Defendant  wns  iit 
least  guilty  oJf  negligence  here,  for  it  required  no  skill 
to  foresee  that  the  smaller  channel  could  not  discharge 
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41  the  ivater'  wludi  might  enter  by  the  hufjer  ebamieL       1815. 
In  {deading  a  justification  in  trespass,  it  i»  necessary  tp     '^    -     ^ 
shew  that  the  Defendant   has  done  no  unnecessary  ^ 

dunage:  the  proof  upon  the  generatissue  in  an  action.  CLAXfOL 
on  the  case  must  be  the  same.  But  that  defimce  could 
not  be  here  substantiated :  for  the  Defendant  has  occa- 
iioiied  unnecessaiy  damage,  and  the  action  therefore 
lies.  In  the  case  of  Boberts  v.  Read  (a),  two  of  the 
points  which  arise  in  this  cause  were  determined: 
I.  diat  an  action  well  ky  against  surrqrorsof  the  high- 
way for  taking  away  the  soil  adjoining  to  the  Plaintiff 'p 
wail,  by  reason  of  which  the  wall  afterwards  fell ;  and 
it  was  never  even  objected  that  the  action  would  not  lie 
by  reason  that  the  act  which  produced  the  damage  waa 
tt  act  within  the  scope  of  the  Defendant's  duty;  and 
adiy,  that  although  more  than  three  months  had  elapsed 
since  the  ac^  and  before  the  action  brought,  yet  as  it 
%as  bitHigfat  within  three  months  after  the  wall  fell,  it 
was,  within  the  meaning  of  the  statute  brought  within 
three  months  after  the  thing  ^*  done  or  acted,"  and  <<  act 
eoamitted,"  which  are  the  words  of  the  statute  13  Gf«3« 
e.  78.  €•  82.  and  are  fully  as  strong  as  the  words  of  this 
act  If  the  Defendant's  act  be  so  inartificially  done  that 
it  injures  the  Plainti£^  it  is  no  discharge  to  the  De- 
fendant that  he  acted  according  to  the  best  skill  and 
advice  which  he  had,  and  that  he  consulted  a  surveyor 
on  the  manner  of  doing  it  An  individual  is  bound  so 
to  restrain  the  exerdse  of  his  rig^  over  his  own  land*  « 
that  he  may  not  therd)y  injure  his  neighbour,  andthes^ 
tmstees  must  observe  the  same  rule  in  the  exercise  of 
their  powers.  Even  if  the  principle  be,  that  no  action  can 
be  maintained  against  an  officer  for  an  inju»7  occasioned 
by  his  act,  unless  the  act  be  malicious,  yet  there  is  mi 
Ais  record  a  sufficient  averment  of  malice^  for  express 
foalice  is  not  necessary ;  and  it  is  averred  that  the  Defend^ 

«  {a)  x6  Eastt  2x6. 
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18x5.       ant  amtintied  the  niuance  wrongfuUy  and  injuriously^ 
vhichy  in  Drem  v.  CoUon  {a)  was  held  equivalent  to  au . 
averment  of  malice:  and  as  the  jury  have  found  a  verr 
diet  for  the  Plainti^  it  must  be  now  intended  that  the  • 
allegation  was  proved.     If  the  Defendant  had'  rested 
his  case  on  the  absence  of  malice,  he  should  have  gone 
to  the  jury  upon  that  point     As  to  the  time  of  the 
action,  it  suffices  to  bring  it  within  six  months  after  sua- 
tftining  the  damage  comprehended  in  the  declaration ; 
for  if  the  Plaintiff  had  recovered  judgment  on  account: 
of  the  injury  produced  in  1 8 1 2y  which  might  have  heea  ' 
sinalV  that  would  be  no  bar  to  an  action  for  an  injury* 
sustained  in  the  following  year,  which  might  be  much 
greater*     It  cannot  be,  that  by  the  Defendant's  coni^ 
pensatiog  the  first  small  damage  that  occurs,  he  should* 
purchase  an  indemnity  against  all  future  liabQity ;  and 
a  jury  would  not  be  authorized  to  give  prospective  da- 
mages.    Lord  EUenboroiigk-  C.  J.  in  Boberts  v.  Bead 
I  distinguishes  in  respect  of  the  time  of  limitation,'  be- 

I  tween  the  case  of  trespass  against  a  custpm-hbuse  officec> 

.    ^  for  seizing  goods  {b\  and  an  action  on  the  case  for  con-r 

aequehtial  damage;  and  Bcn^kyJ,  asked,  <<  How  wat. 
the  diunage  to  be  estimated  before  it  had  actually  hap- 
pened?" It  would  in « the  present  case  be  impossible 
prospectively  to  estimate  all  the  damage  which  might. 
In  consequence  of  the  Defendapt*^  act,  ever  result  to  the 
occupiers  of  this  land*  It  would  be  most  inconvenient^ 
and  defeat  the  attainment  of  justice^  if  the  action  must 
be  brought  within  six  months  after  the  first  perceptible 
effect  of  the  Defendant's  act  For  instance;  the  fiarst 
flood  might  happen, when  the  land  was  in  grass,  and  in 
the  banning  of  spring,  when  it  would  be  beneficial 
rather  than  injurious,  and  another  might  not  bappeii 
till  after  the  six  months  ebpsed.    It  is  dear  therefore^ 

t 
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(to  which  the  Couit  agyecd» )  that,  if  action  be  the  proj^er 
remedy,  the  Plaintiff  may  bring  renewed  actions,  unless 
the  Defendant  cah^hev  that  in  the  first  acdon  the  Plain* 
tiff  may  recover  {H'ospective  damages  to  all  titoe.  And 
that  he  cannot  do;  for  injwrenon  remotOy  sedproxima  $pecr 
taittr  causa.  There  may  be  cases,  as  where  the  D^ondant 
^mmits  an  iiiyuriojus  act  on  my  land,  in  which  a  jury  may 
{K>ssibly  be  warranted  in  giving  prospective  damages,  foir 
the  Defendant  oannot  en^  ipy  land  to  redress  the  misT 
chief:  but  if  the  damage  be  occasioned  to  nie  by  oui  act 
which  the  Defendant  cominits  on  his  own  land,. no  pros-^ 
pectivedamages^^an  l)e  given;  for  tb^  l^w  intends  Jthat  he 
will  repair  the  evil.  A  jury  wou)d  not  be  warranted  iji 
presuming  that  ^e  commissioners  would  not  themsdlves 
remedy  this  evil,  before  further  mischief  accrued*  The 
doctrine  tends  greatly  to  promote  litigation,  that  the 
Plaintiff  must  sue  upon  the  first  perceptible  injury;  and^ 
that  i^  as  in  this  case,  he  first  takes  time  to  expostulate 
with  the  Defendant,  he  lo9e$  his  reme4y*  Eycry  repe- 
tition of  the  damage  is  a  fresh  nusance,  and'  will  support 
a  firesh  action.  But  the  Plaintiff  may  wave  an  injury  if 
he  will,  without  thereby  giving  future  impunity, 

Lens  and  Pell  Seijts.  coniri.  i .  Tlie  action  is  brought 
too  late.  This  is  no  nnsance,  fbr  if  it  were,  the  Plaintiff 
would  have  a  right  to  abate  it,  which  he  cannot  dp  in 
iim  case.  Where  the  injury  is  done  by  a  private,  per- 
lK>n,  it  may  be  waved,  but  against  a  public  officer,  either 
the  party  must  assert  his  claim  within  the  limited  time 
from  his  first  percqjtion  of  the  mischief  or  rather,  the 
-  inconveniences  which  have  been  urged  by  the  Plaintiff 
as  resulting  from  that  construction,  shew  the  true  line 
to  be,  that  the  party  is  bound  to  foresee  and  calculate  at 
the  very  time  of  the  act  of  the  commissioners,  all  its 
consequences,  and  then  instantly  to  take  his  remedy. 
The  two  parts  of  the  statute  mu^t  be  taken  together, 
D4  .if 
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iSi;.-      If  the  trendi'  f?ere  cut  ^  a  timie  wiien  tiiere  mdno  pro4 


bability  that  any  iioocl  woidd  happeii  withm  six  mondisft 
^  yet  jf  fhere  were  a  probable  expectation  of  a  flood  at  any 

QLAMMMf  tvttnre  and  more  distant  period,  the  action,  if  it  would 
lie  ift  any  case,  would  lie  in  that,  and  must  be  brought 
within  the  six  months,  or  the  remedy  lost  for  c^er:  at 
fike  same  time  the  termor  may  have  the  iqyportioned 
damages,  not  for  his  present  loss  merely,  but  ibr  all  the 
mischief  to  be  done  within  the  term,  and  the  reyersibne^ 
may  have  his  action  for  all  the  damage  which  mi^  faap-^ 
pen  to  the  residue  of  the  inheritance.  It  is  very  doabt^. 
fill  whether  the;  commissioners  could  now  go  througi^ 
Bnother  person'^  land  with  a  new  watercourse,  to  relieve 
the  Plaintiff's  closes:  but  if  they  cannot,  the  tennof*- 
and  the  reversioner  may  in  their  respective  actions  re*> 
cover  an  entire  satisfaction  fbr  the  whole  injury.  In 
The  King  v.  The  Justices  of  Stccffbrdshire  {a)  it  was  detem 
mined  that  where  a  statute  dates  from  an  act  done,  th^ 
Court  cannot  compute  the  time  of  limitation  froni 
notice  of  the  act:  and  here,  in  like  manner,  the  limita* 
lion  must  be  computed  from  the  date  of  the  act,  not 
from  its  manifesting  injurious  effiM^ts;  or  at  aU  evGoits  it 
must  be  computed  from  the  first  perception  of  those 
efiects.  Therefore  the  Plaintiff  has  not  within  due  time 
availed  himself  of  the  fiill  and  speedy  remedy  which  tha 
act  gave  him,  of  waiting  until  it  was  seen  whether  any 
injury  w^-e  occasioned,  and  then  forthwith  suin^ 
'  Boberts  v.  Bead  is  inapplicable,  for  from  the  nature  of 
the  thing  it  could  not  there  be  foreseen  whether  the 
reinoval  of  the  earth  would  cause  the  wall  to  fall,  and 
until  that  was  seen  it  would  evidently  be  premature  to 
•ue  (i).     The  hardship  is  mutual  of  coniining  to  the  first 

six 

{a)  3  Eojh  is%» 

{b)  Upon  this  part  of  the  ar-  let  the  plaintiff  looie  firom  the 
gument  Gibh  C.  J.  observedy  very  great  difficuhy  imposed  hj 
that  ths  case  of  Roberts  y.Rtad    the  v/ordi,  (which,  it  might  be. 
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«uc  montlis  after  the  v^  tbe  option  of  suing*  Uidev 
the  limitation  is  to  take  effect,  at  farthest)  from  the 
pommencemefnt  of  the  injury,  the  liability  is  perpetiiaL 
An  action  jnaj  be  brought  for  a  damage  which  may  • 
56  years  henoe  be  occasioned  by  this  cause«  But  hvfik 
a  liabili^  wauld  deter  all'persons  from  accepting  public 
trusts.  Secondly,  If  a  person  in  a  public  situation  does 
an  act  within  his  jurisdiction,  and  without  malice,  ev^i 
though  it  occissiott  damage  to  another,  no  action  will . 
lie;  and  this,  on  the  general  principle  that  the  statute 
prders  the  thing  to  bedone.  In  the  case  ki  Wilson^  the 
€ommissi<mers  grossly  exceeded  their  jurisdiction.  In 
{he  case  jn  4  T.R,  Lord  Kenyan  C.  J.  diou^t,  inde- 
pendently of  the  compensation  clause^  that  the  acticm 
Fould  not  lie.  He  says,  *'  If  th^e  be  oio  power 
(to  the  commissioners  to  award  satisfactTon,)  the  par- 
ties are  without  remedy,  provided  the  commissioners 
do  not  exceed  their  jurisdiction/'  The  principle  is» 
this :  that  when  a  party  acts  as  trustee,  if  the  act  done 
is  within  his  general  jurisdicdou,  it  is  sufficient,*though 
he  pursue  an  erroneous  mode  of  executing  it.  But 
here^  too^  the  Defendant  is  not  affected  with  any  per- 
sonal knowledge  of  jthe  trimsaction.  A  surveyor  is 
appointed,  who  performs  the  work  without  the  inters 
ference  of  the  Defendant;  and  it  is  an  additional  hard- 
ship, that  the  Plaintiff  selects  this  one  'Commissioner 
pnly.  This  is  distinguishable  from  the  case  put  in  argu- 
ment, of  the  proprietors  of  waterworks  being  answerable 
ifor  the  bursting  of  one  of  their  pipes,  which  they  might. 


SUTTOH 
CUOLKE. 


»  very  aliurd  and  unjnstt)  of 
jaakiiig  Uie  act  doae>  and  not,  at 
in  tbe  statute  %i  Jae.  a.  r.  16., 
llie  came  of  actiotit  ^he  criterion 
of  tbe  tune.  Tbe  Codrt  of 
King's  Bench  had  got  over  that 
dtf&cuky»  and  attained  the  justice 
cftliecssti  he  vhoold  hsve  had 


gnzt  difficulty  m  coming  to  that 
deciftiony  but  thought  the  Court 
ought  not  to  recede  from  it,  be- 
caute  it  favoured  the  attainment 
of  justice*  But  the  Court  ulti- 
mately refrained  from  expressing 
any  opinion  upon  thi§  very  im- 
portant queitioni 

under 
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1815.-  If  the  trendi'  were  cut  M:  a  timie  wlieii  tiiere  waiup  pro^t 
^  ■/„  ,  '  bability  that  any  iioocl  would  happen  wiUuu  six  months^ 
I      «u  yet  if  ^here  were  a  probable  expectation  of  a  flood  at  any 

QhARMM,  future  and  more  distant  period,  the  action,  if  it  would 
lie  in  any  case,  would  lie  in  that,  and  must  be  brou^t 
within  the  six  months,  or  the  remedy  lost  for  e^er:  at 
the  same  time  the  termor  may  have  the  qiportioned 
damages,  not  for  his  present  loss  merely,  but  for  all  thd 
mischief  to  be  done  within  the  term,  and  the  reversioner 
may  have  his  action  for  all  the  damage  which  may  hap^ 
pen  to  the  residue  of  the  inheritance.  It  is  very  doubtr 
fill  whether  the;  commissioners  could  now  go  througil 
nnother  person'^  land  with  a  new  watercourse,  to  relieve 
the  Plaintiff's  closes:  but  if  they  cannot,  th^  termo^. 
and  the  reversioner  may  in  their  respective  actions  re^ 
cover  an  entire  satisfaction  for  the  whole  injury.  In 
The  King  v.  The  Justices  of  Stc^ordskire  {a)  it  was  detei^. 
mined  that  where  a  statute  dates  from  an  act  done,  the 
Court  cannot  compute  the  time  of  limitation  from 
notice  of  die  act:  and  here,  in  like  n^anner,  the  limita- 
tion must  be  computed  from  the  date  of  the  act,  not 
from  its  manifesting  injurious  efiects;  or  at  aU  ^goXs  it 
must  be  computed  from  the  first  perception  of  those 
efiects.  Therefore  the  Plaintiff  }uu>  not  within  due  time 
availed  himself  of  the  full  and  speedy  remedy  which  the 
act  gave  him,  of  waiting  until  it  was  seen  whether  any 
injury  were  occasioned,  and  then  forthwith  suin^ 
'  Boberts  v.  Bead  is  inapplicable,  for  from  the  nature  of 
the  thing  it  could  not  there  be  foreseen  whether  the 
removal  of  the  earth  would  cause  the  wall  to  fall,  and 
until  that  was  seen  it  would  evidently  be  premature  to 
sue  (i).     The  hardship  is  mutual  of  confining  to  the  first 

six 
.    {a)  3  Bojtf  1$%* 

{b)  Upon  thU  part  of  the  ar-  let  the  plaiatiff  loose  from  the 
gument  Gibhs  C.  J.  observedy  very  great  difficulty  imposed  by 
that  ths  case  of  Robert j  y^Rtad    the  v/ordi,  (whicby  it  might  be. 
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#ix  mcmtlis  after  the  1^  tbe  option  of  suing.  Unless 
the  limitation  is  td  take  effect,  at  farthest^  from  the 
pommencooieDt  of  the  injyry,  thp  liability  i8  perpetual 
An  action  paay  be  brought  for  ^  damage  which  roaj  .  Cuolke. 
56  years  henoe  be  opcasioned  by  this  cause.  But  si;^ 
a  liability  wauld  deter  all  persons  from  accepting  puUie 
trusts.  Secondly,  If  a  person  in  a  public  situation  does 
an  act  within  his  jurisdiction,  and  without  malice^  even 
thoi^  it  occiasion  damage  to  anoth^,  no  action  will . 
lie;  and  this,  on  the  general  jninciple  that  the  statute 
prders  the  thing  to  bedone.  In  the  ca^e  m  WUsofi  the 
commissioners  grossly  exceeded  their  jurisdiction.  In 
|he  case  ;n  4  T.  E.  Lord  Kenyon  C.  J.  thought,  inde- 
pendently of  the  compaasation  clause^  that  the  action 
.^rould  not  lie.  He  says,  ^'  If  there  be  no  power 
(to  the  commissioners  to  award  satisiactfon,)  the  par- 
tics  are  without  remedy,  provided  the  commissionerg 
do  not  exceed  their  jurisdiction."  The  principle  is  ^ 
this :  that  when  a  party  acts  as  trustee,  if  the  act  done 
is  within  his  general  jurisdiction,  it  is  sufficient,*though 
he  pursue  an  erroneous  mode  of  executing  it.  But 
here^  too^  the  Defendant  is  not  afiected  with  any  per- 
sonal knowledge  of  jthe  transaction.  A  surveyor  is 
appointed,  who  performs  the  work  without  the  inter- 
ference of  the  Defendant;  and  it  is  an  additional  hard* 
ship,  that  the  Plaintiff  selects  this  one  'Commissioner 
pnly.  This  is  distinguishable  from  the  case  put  in  argu- 
ment, of  the  proprietors  of  waterworks  being  answerable 
for  the  bursting  of  one  of  their  pipes,  which  they  might. 


were  vey  absurd  and  oDJiist»}  of  gtezt  difficulty  in  coming  to  that 

jnUdng  the  act  done,  and  not,  aa  decision,  bnt  thought  the  Court 

in  the  statute  %i  Jac.  a.  r.  z6.,  ought  not  to  recede  from  it*  be- 

ihe  cause  of  action*  ^he  criterion  cause  it  favoured  the  attainment 

^    the  time.      The  Codrt   of  of  justice.     But  the  Court  ulti- 

King'a  Bench  had  got  over  that  mately  refrained  from  expressing 

difficulty,  and  attained  the  justice  any  opinion  upon  thi$  very  im- 

)Bf  the  case  {  he  ahgnld  have  had  ponamt  question* 

under 
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pnacribed  what  should  te  do&e,  in  effect  prescribed  Ae 
nmnxier  of  doing  it,  because  there  was  no  other  niamier : 
that,  therdbr^  does  not  oome  up  to  the  Defendanl'a 
oase  X  here  the  act  prescribes  what  shall  be  done^  bat 
not  the  manner  of  doiog  it  This  case  thelrefere,  is  to 
be  determined  on  principle  alone,  and  upon  principle, 
we  are  of  opinion  that  the  Defendant  is  not  answes^iMe- 
in  this  action.  This  cSase  is  perfectly  unlike  diat  6f  an 
individual,  who,  fer  his  own  benefit,  makes  an  improve- 
menton  his  own  land  according  to  his  best'skSl  and 
diligence,  and  not  foreseeing  it  will  produce  any  injuiy 
to  his  neighbour :  if  he  thereby  unwittingly  injure  his 
Neighbour,  he  is  answerable.  The  resemblance  fiuls  in 
the  most  important  point  of  comparison,  that  his  act  ia 
not  done  for  a,  public  purpose,  but  for  private  emolu- 
ment. Here  the  DefendlEuit  is  not  a  volunteer:  he 
cKecutes  a  duty  imposed  on  him  by  the  legislature, 
Which  he  is  bound  to  execute*  *  He  exercises  his  best 
dull,  diligence,  and  caution  in  the  execution  of  it,  and 
we  are  of  opinion  that  he  is  not  liable  for  an  ixyury^ 
which  he  did  not  only  not  foresee,  but  could  not 
foresee.  He  has  done  all  that  was  incumbent  on  him, 
having  used  his  best  skill  and  diligence.  Another  point 
was  made  on  the  limitation  of  the  time;  but  having 
disposed  of  the  ease  in  fiivonr  of  *  the  Defendant,  and 
dedded  that  there  must  be  a  nonsuit  upon  the  second 
|ioint,  it  i$  unnecessary  for  us  to  decide  on  the  other. 

Kule  absplate. 
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Prince  v.  Nicholson.  Jan^^z*   . 

JUDGMENT  in  this  case  having  been  given  for  the      The  Court 

Defendant  in  Txinity  term  last,  upon  a  demurrer  to  ^  the'^u^ 

the  Defendant's  plea  puis  danein  C(mtinua7ice  of  judg-  dice  of  an  exe- 

ments  against  the  Defendant,  as  executor,  in  debt  on  ^"***''»  *Jj*^8^ 

*  «    ,  •     •  -     .  ,  ,    ment  which 

Simple  contracts  of  the  testator,  recovered  since  this  ^^^  ^gj^, 

action  commenced.  Shepherd,  Solicitor-General,  for  the  since  passed 

'for  hiin 
murrer. 


Plaintifl?  now  prayed  to  be  permitted  to  withdraw  that   ^        ^ 
demurrer,   and  take  judgment  of  assets  quando  acci- 
derint. 

But  The  Coitrt  refused  the  application,  because  no 
precedent  was  cited,  and  they  were  aware  of  none, 
where  a  judgment  against  an  executor  had  been  amend- 
ed to  his  prejudice  after  the  term  in  which  it  was  given^ 
and  his  reliance  on  this  judgment  might,  in  the  interval 
which  had  elapsed,  have  materially  affected  his  disposi* 
tfpn  of  the  assets. 

Rule  refused. 


S£ERA  and  Others  v.  Wright.  ^^^^  ^ 

J)E]BT  on  bondf  the  condition  of  which,  on  oyer,      ^Pfo  bond 
reciting  that  W.  -B^rgftiV  had  been  appointed  col-  ^t  a  collector 

lector  of  the  poor-rates  for  part  of  the  parish  oiSt.  An-  of  poor  rates 

*        shall  render  aa 
account  of 
nodes  received,  after  general  performance  pleaded,  in  assigning  a  breach  that  he  did 
not  render  an  account,  ftmhU  that  it  is  necessary  to  aver  that  he  received  monies  to 
be  accounted  for. 

To  a  voluntary  office  and  not  cast  by  law  on  the  party,  it  is  necessary  to  aver 
Boe  only  an  appointmtatf  •but  aa  acoeptaace  by  the  person  appointed. 

drim^ 
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directly  and  neoeasaril;  occasioned  by  the  raiai^  i^ 
whereas  this  is  a  case  of  consequential  damage  occai* 
sioned  by  the  negligent  exercise  of  a  l^al  ponrer; 
2dly,  (upon  which  Btdler  and  GfYU^  Justices  mainly 

.  lelied,}  there  the  statute  expressly  provided  the  manner 
of  compeni^tion  for  any  injury  occasioned  by  raising  * 
the  soiL  There  too^  it  was  expressly  found  that  the 
line  of  surface  to  which  the  pavement  was  raised^  was 
necessary  and  proper,  and  that  any  alteration  of  the 
inclined  surface  of  the  street,  h»s  material,  was  not  suf- 
ficient to  Tender  the  strrect  safe  for  carriages  passing 
through.  Consequently  that  action  had  not  for  its 
ground  the  circumstance  that  the  act  was  ignorantly,  or 
inartificially,  or  oth^wise  improperly  done.  *  The  case 

.  o(^  Leader  v.  Moxon  and  Others  is  differently  r^orted 
by  Blacist(me{a)y  and  by  fVUson{b)f  and  akhou^ 
Lord  Kenyon  C.  J.  in  the  case  in  4  T,  A  throws  some 

'  slur  on  the  report  of  the  former,  his  censure  does  not 
apply  to  the  latter,  who  gives  a  very  material  fact, 
omitted  by  the  former,  that  the  act  contained  a  power 
to  lay  out  a  new  street,  with  an  express  prohibition 
against  obstructing  the  lights  or  free  passage  of  any 
person*  Tlierefore  it  could  not  be  inferred  that  the 
commissioners  had  a  power  to  obstruct  the  plaintiff's 
lights  in  the  lanes.  So  that  there  was  clearly  an  excess 
of  jurisdiction.  And  the  cutting  this  trench  negligently 
and  inartificially  was  an  excess  of  jurisdiction  in  the 
present  case.  Tlie  power  to  make  watercourses  given 
by  the  act  intends  a  continued  watercourse,  which  shidl 
conduct  the  water  to  its  ultimate  place  of  discharge^ 
sot  a  watercoune  dammed  up  at  the  lower  extremity, 
which  shall  leave  the  water  in  the  Defendant's  ience- 
iUitch  to  oveiflow  his  land.  The  Defendant  w^s  at 
least  guilty  of  negligence  here,  for  it  required  no  skill 
to  foresee  that  the  smaller  chaimel  could  not  discharge 


lfi)%SL^H. 


(tf)  3  mu.j^i. 


aU 
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all  the  irater*  "idbioh  might  enter  by  the  laiger  ebaimdl 
In  pleading  a  justification  in  trespass,  it  is  necestary  tp 
diew  that  the  .Defendant  has  done  no  unnecessary 
dunage:  the  proof  upon  the  general^ issue  in  an  action, 
on  the  due  must  be  the  same.  But  that  defence  could 
not  be  here  substantiated :  for  the  Defendant  has  occac 
siooed  unnecessaiy  damage,  and  the  action  therefore 
lies.  In  the  case  of  Roberts  v.  Bead{a%  two  of  the 
points  which  arise  in  this  cause  were  detennined: 
!•  that  an  action  well  ky  against  sury^ors  of  the  high- 
way for  taking  away  the  soil  adjoining  to  the  Plaintiff '9 
wall,  by  reason  of  which  the  wall  afterwards  fell ;  and 
it  was  never  even  objected  that  the  action  would  not  lie 
by  reason  that  the  act  which  produced  the  damage  waa 
ita  act  within  the  scope  of  the  Defendant's  duty;  and 
adiy,  that  although  more  than  three  months  had  elapsed 
since  the  act,  and  before  the  action  brought,  .yet.  as  it 
was  brought  within  three  months  after  the  wall  fell,  it 
was,  within  the  meaning  of  die  statute,  brought  within 
three  months  after  Ae  thing  <*done  or  acted,"  and  <<a€t 
eoramitted,"  which  are  the  words  of  the  statute  13  &  3* 
€•  78.  $•  82.  and  are  fully  as  strong  as  the  words  of  thia 
act  If  the  Defendant's  act  be  so  inartificially  done  that 
it  injures  the  Plaintiff  it  is  no  discharge  to  the  Do* 
fendant  that  he  acted  according  to  the  best  skill  and 
advice  which  he  had,  and  that  he  consulted  a  surveyor 
ou  the  manner  of  doing  it.  An  individual  is  bound  so 
to  restrun  the  exercise  of  his  rights  over  his  oim  land* 
that  he  may  not  thereby  injure  his  neighbour,  andthes^ 
tmstees  must  observe  the  aame  rule  in  the  exercise  of 
their  powers.  Even  if  the  principle  be,  that  &o  action  can 
be  maintained  against  an  officer  for  an  injuiry  occasioned 
by  his  act,  unless  the  act  be  malicious,  yet  there  is  on 
this  record  a  sufficient  averment  of  malice^  for  express 
palice  is  not  necessaiy ;  and  it  is  averred  that  the  Defend-' 

«  (n)  26  Eajt»  aiA. 

D  3  ant 
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ant  contintied  the  numnce  wrongfully  and  injmiQUBl}^  - 
which,  in  Dt€Vi  v.  Colton  {a)  was  held  equivalent  to  aa 
avermeDt  of  malice:  and  as  the  jurj  have  found  a  ver- 
dict for  the  Plaintiff^  it  must  be  now  intended  that  the 
allegation  was  proved.      If  the  Defendant  had'  rested 
his  case  on  the  absence  of  malice,  he  should  have  gone 
to  the  jury  upon  that  point     As  to  the  time  of  the 
actioni  it  suffices  to  bring  it  within  six  months  after  su»» 
t&ining  the  damage  comprehended  in  the  declaration ; 
ibr  if  the  Plaintiff  had  recovered  judgment  on  account: 
of  the  injury  produced  in  1 8 12,  which  might  have  been' ' 
sbiall,  that  would  be  no  bar  to  an  action  for  an  injury* 
sustained  in  the  following  year,  which  might  be  much 
greaten     It  cannot  be,  that  by  the  Defendant's  caa^ 
jlensaliog  the  first  stnall  damage  that  occurs,  he  should' 
purchase  an  indemnity  against  all  future  liability;  and 
a  jury  would  not  be  authorized  to  give  prospective  da- 
mages.    Lord  Ellenborough-  G.  J.  in  Boberts  v.  Rea4 
distinguishes  in  respect  of  the  time  of  limitation,'  be- 
tween the  case  of  trespass  against  a  custpm-hbuse  o£Scec. 
for  seizing  goods  (6),  and  an  action  on  the  case  for  caii«* 
aequential  damage;  and  B(ylcy3,  asked,  <<  How  waa- 
the  damage  to  be  estimated  before  it  had  actually  hap- 
pened?"   It  would  in* the  present  case  be  impossible 
prospectively  to  estimate  all  the  damage  which  might, 
in  consequence  of  the  Defendant's  act,  ever  result  to  the 
occupiers  of  this  land.     It  would  be  most  inconvenient* 
and  defeat  the  attainment  of  justice,  if  the  action  must 
be  brought  within  six  months  after  the  first  perceptible 
effect  of  the  Defendant's  act     For  instance;  the  first 
flood  might  happen, when  the  land  was  in  grass,  and  in 
the  beginnipg  of  ^ring,  when  it  would  be  beneficial 
rather  than  injurious,  and  another  might  not  happen 
till  after  the  six  months  elapsed.    It  is  clear  therefore^ 

''       '  i 

(a)  t  EasU  J 67.  «•  {b)  G^dtn^  t,  Ferris^  7,  H  BL  X4. 
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(to  which  the  Court  agreed,)  that,  if  action  be  die  proper 
remedy,  the  Plaintiff  may  bring  renewed  actions,  unless 
the  Defendant  can  ^ev  that  in  the  first  action  the  Plain* 
tiff  may  recover  prospective  damages  to  all  tilhe.  And 
that  he  cannot  do;  for  injurenon  remotOy  sedposima  fpecr 
tatnr  causa.  There  may  be  cases,  as  where  theDefendant 
commits  an  ii^iiriojus  act  on  ray  land,  in  which  a  jury  may 
possibly  be  warranted  in  giving  prospective  damages,  iox 
the  Defendant  oannot  en^cr  ipy  land  to  redress  the  mis* 
chief:  but  if  the  damage  be  occasioned  to  nie  by«an  act 
which  the  Defeijdaot  commits  on  his  own  land,.no  pros-, 
pecdvedamageS'Can  be  given;  for  the  l^w  intends  jthat  he 
will  repair  the  eyiL  A  jury  wou)d  not  be  warranted  in 
presuming  that  the  commissioners  would  not  themselves 
remedy  this  evil,  before  further  mischief  accrued*  The 
doctrine  tends  greatly  to  promote  litigation,  that  the 
Plaintiff  must  sue  upon  the  first  perceptible  injury;  an<f 
that  i^  as  Id  this  case,  he  first  takes  time  to  expostulate 
with  the  Delendant,  he  lo9e$  his  reme4y«  £yery  repe* 
tition  of  the  damage  is  a  fresh  nnsancc,  and  will  support 
a  firesh  aoticm.  Bui  the  Plaintiff  may  wave  an  ii^ury  if 
he  will,  without  thereby  giving  future  impunityf 


SJ> 


i^^S^ 


Lens  and  Pell  Seijt».  caniri.  i .  Tlie  action  is  brought 
too  late.  This  is  no  nusanc^  for  if  it  were,  the  Plaintiff 
would  have  a  right  to  abate  it,  which  he  cannot  dp  in 
this  case.  Where  the  injury  is  done  by  a  private,  per** 
son,  it  may  be  waved,  but  against  a  public  officer,  either 
the  party  must  assert  his  claim  within  the  limited  time 
fi^oin  his  first  perception  of  the  mischief,  or  rather,  the 
inconveniences  which  have  been  urged  by  the  Pfaintiff 
as  resnlting  from  that  construction,  shew  the  true  line 
to  be,  that  the  party  is  bound  to  foresee  and  calculate  at 
the  very  time  of  the  act  of  the  commissioners,  all  its 
consequences,  and  then  instantly  to  take  his  remedy. 
The  two  parts  of  the  statute  mu^t  be  taken  together* 

D4  .if 
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ant  continiDed  the  nqmnce  wrongfuHy  and  injuxiQUfil}^  - 
which,  in  Drew  v.  Cdlton  (a)  was  hdd  equitalent  to  aa . 
averment  of  malice:  and  as  the  jurj  have  found  a  ver- 
dict for  the  Plainttfi^  it  must  be  now  intended  that  the  • 
allegation  was  proved.      If  the  Defendant  had'  rested 
hb  case  on  the  absence  of  malice,  he  should  have  gone 
to  the  jury  upon  that  point.     As  to  the*  time  of  the 
action,  it  suffices  to  brifig  it  within  six  months  after  su»- 
t&ining  the  damage  comprehended  in  the  declaration ; 
for  if  the  Plaintiff  had  recovered  judgment  on  account: 
of  the  injury  produced  in  1812,  which  might  have  been*  ^ 
small,  that  would  be  no  bar  to  an  action  for  an  injtoy ' 
suistained  in  the  following  year,  which  might  be  much 
greater*     It  cannot  be,  that  by  the  Defendant's  con)^ 

I  '         I^nsalidg  the  first  small  damage  that  occurs,  he  should* 

purchase  an  indemnity  against  all  future  liability;  and 

I  a  jury  would  not  be  authorized  to  give  prospective  da* 

mages.     Lord  EUenborotigk  G.  J.  in  Boberts  v.  Rea^ 

I  distinguishes  in  respect  of  the  time  of  limitation;  be* 

I  twecn  the  case  of  trespass  against  a  custom-hbuse  o£Scec- 

.    ^  for  seizing  goods  (&),  and  an  action  on  the  case  for  cask^ 

aequential  damage;  and  Bcn^leyJ.  asked,  *<  How  was. 
the  damage  to  be  estimated  before  it  had  actually  hap- 
pened?" It  would  in  the  present  case  be  impossible 
^prospectively  to  estimate  all  the  damage  which  might, 
in  consequence  of  the  Defendaat^s  act,  ever  result  to  the 
occujriers  of  this  land.  It  would  be  most  inconvaiient» 
and  defeat  the  attainment  of  justice,  if  the  action  must 
be  brought  within  six  months  after  the  first  pero^tible 
effect  of  the  Defendant's  act  For  instance;  the  first 
flood  might  happen  when  the  land  was  in  grass,  and  in 
the  beginnipg  of  ^cing,  when  it  would  be  beneficial 
rather  than  injurious,  and  another  might  not  bappeii 
till  after  the  six  months  elapsed.    It  is  clear  therefore^ 

(a)  t  EasU  j6;.  «.  {b)  G^dw^  v.  Ferrisi  %  II  Bh  14. 
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^  which  theCouit  agreed,)  that,  if  action  be  the  pro()er 
remedy,  die  Plaintiff  may  bring  renewed  actions,  unless 
the  Defendant  can^hev  that  in  thefirst  acdon  the  Plain* 
tiff  may  recover  prospective  damages  to  idl  iUtae,  And 
that  he  cannot  do;  for  injurenon  remot€ty  sedproxima  specr 
talwr  causa.  There  may  be  cases,  as  where  the  Defendant 
ix»mmits  an  injurio^  act  on  my  land,  in  which  a  jury  may 
possibly  be  warranted  in  giving  prospective  damages,  fov 
the  Defendant  oannot  en^  my  land  to  redress  the  misr 
chief:  but  if  the  damage  be  oQcasioned  to  me  by«an  act 
which  the  Defendant  conunits  on  his  own  land,. no  pros-^ 
pective  damages^can  be^ven;  for  the  l^w  intends  jthat  he 
will  rep^  the  eyiL  A  jury  wou)d  not  be  warranted  in 
presuming  that  the  commissioners  would  not  themselves 
remedy  this  evil,  before  further  mischief  accrued*  The 
doctrine  tends  greatly  to  promote  litigation,  that  the 
Plaintiff  must  sue  upon  the  first  perceptible  injury;  an<f 
that  i^  as  in  this  case,  he  first  takes  time  to  expostulate 
with  the  De^dapt,  he  lo9e$  his  reme4y-  Eyery  reper 
tidon  of  the  damage  is  a  fresh  nnsance,  and  will  support 
a  fiesh  action.  But  the  Plaintiff  may  wave  an  ii^ury  if 
he  will,  without  thereby  giving  future  impunity. 


Lens  and  Pell  Serjts.  coniri.  i .  Tlie  action  is  brought 
too  late.  This  is  no  nnsanc^  for  if  it  were,  the  Plaintiff 
would  have  a  right  to  abate  it,  which  he  cannot  d^  in 
this  case.  Where  the  injury  is  done  by  a  private,  per- 
son, it  may  be  waved,  but  against  a  public  officer,  either 
the  party  must  assert  his  claim  within  the  limited  time 
fi^oin  his  first  perception  of  the  mischief  or  rather,  the 
inconveniences  which  have  been  ui^ed  by  the  Plaintiff 
as  resulting  from  that  construction,  shew  the  true  line 
to  be,  that  the  party  is  bound  to  foresee  and  calculate  at 
the  very  time  of  the  act  of  the  commissioners,  all  its 
consequences,  and  then  instantly  to  take  his  remedy. 
TbQ  two  parts  of  the  statute  mu^t  be  taken  together* 
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if  the  trench'  vrere  cut  dt  a  time  iniien  there  wb$  no  pro^ 
bability  thst  any  flood  wonM  happen  wiihm  six  moitths« 
yet  if  (here  were  a  probable  expectation  of  a  flood  at  any 
future  and  more  distant  period,  the  action,  if  it  would 
lie  ifi  any  case,  would  lie  in  that,  and  must  be  brought 
within  the  six  months,  or  the  remedy  lost  for  crer:  at 
tile  same  time  the  termor  may  have  the  apportioned 
damages,  not  for  his  present  loss  merely,  but  for  all  the 
mischief  to  be  done  within  the  term,  and  the  rererftione? 
may  have  his  action  for  ail  the  damage  which  may  hap-^. 
pen  to  the  residue  of  the  inheritance.  It  is  very  doubt^. 
fill  whether  the;  commissioners  could  now  go  throttgl| 
another  person's  land  with  a  new  watercourse,  to  relievfe 
the  Plaintiff^'s  closes:  but  if  they  cannot,  (he  termof. 
and  the  reversioner  may  in  their  respective  actions  re* 
cover  an  entire  satisfaction  for  the  whole  injuTy.  Ii^ 
The  King  v.  Tke  Justices  qf&qffbrdskire  (a)  it  was  deters 
mined  that  where  a  statute  dates  from  an  act  done,  th^ 
Court  cannot  compute  the  time  of  limitation  from 
notice  of  the  act:  and  here^  in  like  mimner,  the  Umita* 
tion  must  be  computed  from  the  date  of  the  act,  not 
from  its  manifesting  injurious  efiects;  or  at  all  events  it 
must  be  computed  from  the  first  perception  of  those 
effects.  Therefore  the  Plointiffhas  not  within  due  time 
availed  himself  of  the  full  and  speedy  remedy  which  the 
act  gave  him,  of  waiting  until  it  was  seen  whether  any 
injury  were  occasioned,  and  then  forthwith  suin^ 
•Roberts  v.  Bead  is  inapplicable^  for  from  the  nature  of 
the  thing  it  could  not  there  be  foreseen  whether  the 
reinoval  of  the  earth  would  cause  the  wall  to  fiill,  and 
until  that  was  seen  it  would  evidently  be  premature  to 
sue  {b).     The  hardship  is  mutual  of  con£ning  to  the  first 

six 
.    {a)  3  Eojtf  is%» 

{b)  Upon  this  part  of  the  ar-  ie(  the  plaiotiff  loose  from  the 
gument  Gibhs  C.  J.  observed*  very  great  difficulty  imposed  by 
that  ths  case  of  Robert j  ^•RtaJ    the  v/ords,  (which,  it  might  be» 
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«ix  montlw  after  the  i^ct^  tbe  optioa  (^  suing.  Unless 
the  limitation  is  tb  take  effect,  at  farthest,  from  the 
commencement  of  the  injury,  the  liability  is  parpetuaL 
An  action  may  be  brought  for  a  damage  which  may 
56  years  heni^e  be  occasioned  by  this  cauae«  But  si^ 
a  liability  wauld  deter  all  persons  from  accepting  public 
trusts.  Secondly,  If  a  person  in  a  public  siiuadon  does 
an  act  within  his  jurisdiction,  and  without  malice*  even 
fhoQgh  it  occasion  dami^  to  another,  no  action  will . 
lie;  and  this,  on  the  general  principle  that  the  statute 
prdors  the  thing  to  be  d<me.  In  the  cttie  in  Wilson^  the 
commissimiers  grossly  exceeded  their  jurisdiction.  In 
the  case  ;n  4  T.  R»  Lord  Kenyan  C.  J.  thought,  inde- 
pendently of  the  compensation  clause*  that  the  actioa 
.yrould  not  lie.  He  says,  <^  If  there  be  fno  power 
(to  the  commissioners  to  award  satisfactTon,)  the  par- 
ties are  without  remedy,  provided  the  commissioners 
do  not  exceed  their  jurisdiction."  The  principle  is, 
this:  that  when  a  party  acts  as  trustee  if  the  act  done 
is  within  his  general  jurisdiction,  it  is  sufficient,* though 
he  pursue  an  erroneous  mode  of  executii^  it.  But 
here,  too,  the  Defendant  is  not  affected  with  any  per« 
sooal  knowledge  of  Jthe  transaction.  A  surveyor  is 
appointed,  who  performs  the  work  without  the  inter- 
ference of  the  Defendant;  and  it  is  an  additional  hard' 
ship*  that  the  Plaintiff  selects  this  one  'Commissioner 
pnly.  This  is  distinguishable  from  the  case  put  in  argU" 
meat,  of  the  proprietors  of  waterworks  being  answerable 
for  the  bursting  of  one  of  their  pipes,  which  they  might, 


\  -nry  abkiird  and  unjust,)  of 
mking  die  act  done,  and  not,  ai 
in  the  statute  ax  Jac.  a.  f.  16., 
The  came  of  action»  ^he  criteiion 
of  the  tone.  The  Coort  of 
King's  Bench  had  got  over  that 
difficulty,  and  attained  the  justice 
pHhteumi  he  should  hSye  had 


l^reat  difficulty  m  coxhing  to  that 
decision,  but  thought  the  Court 
ought  not  to  recede  from  it,  be- 
cause it  favoured  the  attainment 
of  justice.  But  the  Court  ulti« 
mately  refrained  from  expressing 
any  opinion  upon  thi^  very  im- 
portant question* 

under 
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Ccfpks^  Seijt  on  this  day  efaewed  cause  against  liua 
role.  He  first  ^plied  himself  to  the  case  of  Glymjion. 
The  statute  54  6. 3.  c.  54,  s.  i.  gives  to  the  bishc^'s 
retrospective  certificate  the  like  efficacy,  but  no  greater^ 
than  a  licence  granted  before  the  facts,  would  have  had* 
The  statute  43  G.  3.  c  84.  s*  19.  enum,erates  the  cases 
m  which  the  bishop  may  grant  a  licence  for  non-resi- 
dence.; but  the  circumstance  that  a  spiritual  person, 
having  a  plurality  of  benefices,  is  licensed  by  one  of  hia^ 
diocesans  to  absent  himself  from  one'  of  them,  is  not 
among  the  causes  there  enumerated*  It  is  true^  that, 
by  5.  20.  the  bishop  may  also  licence  a  non-nresidenoe 
for  special  causes,  and  perhaps  the  performance  of  the 
parochial  duties 'of  Lianhydtac  imder  such  circum* 
stances  might  have  been  such  a  cause,  but  such  a 
special  licence  is  of  no  avail,  unless  allowed  by  the 
ardibishop ;  this  certificate  of  the  Bishop  of  O^ord  is 
therefore  in  like  manner  ineffectual,  unless  allowed  by 
the  archbishop,  which  in  this  case  has  not  been  done. 
The  only  other  mode  in  which  this  certificate  can  be 
Argued  to  take  effect^  is,  if  a  non-residence  upon  one 
benefice  by  virtue,  of  a  licence  firom  one  bishop,  can  be 
aansidered  as  an  actual  residence  upon  that  benefice. 
But  to  hdd  ihis»  would  go  to  the  rocft  of  all  church 
discipline,  since,  if  a  pluralist  could  obtain  a  remissioii 
df  his  duties  upon  one  benefice  firom  one  lax  diooesaOf 
BOne  of  the  oAer  diocesans  to  whom  he  was  subjec^ 
itould  have^t  in  th^  power  to  enforce  the  performance' 
ef  his  duties  i^N>n  any  of  his  other  benefices  situate 
iritUn  tfidr  jmnsdiction.  So,  under  the  provisions  of 
Ae  stamp  acts,  it  is  necessary,  if  a  person  had  twenty 
knefices,  that  he  should  have  twenty  distinct  licencea 
of  non-residmce;  but  if  a  licence  not  to  reside  on  one^ 
were  conddered  as  an  actual  residence  on  that  one, 
only  one  stamp  and  one  licence  would  be  neeessaj^, 
and  the  revenue  would  be  defrauded.     He  deferred  tp 

5  trouble 
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trouble  thcjCoart  widi  titit  case  ijt  OddingUmj  whh^ 
embraced  the  same  and  other  objectioui^  until  that  of 
Ofympion  should  be  disposed  of. 

Lejis^  contra,  coutended  that  the  Bishop  of  O^ord*^ 
certificate,  referring  to  the  Bishop  of  Exetei^^  liceace 
and  certificate^  and  thus  involving  the  &cts»  that  tbaro 
was  no  parsooage-house  on  U^nhfdroCj  and  that  the 
Defendant  had  actually  perfbnbed  the  duties  of  that 
benefice  for  the  period  to  which  the  certificate  referred, 
and  that  the  latter  diocesan  had  therefore  dispensed 
with  actual  residence,  was,  for  the  purpose  of  this  action, 
equivalent  to  an  actual  restdeikoe  at  LUxnhydroc  during 
the  same  period ;  and  taking  it  as  such,  the  former  cer- 
tiftcste  wi9«  iMiBrii  mt  ground  to  support  this  applicar 
tioc;  a  contempcMMmeotts  licence^  gi^^  in,  the  same 
terms,  and  for  the  sapie  cauae^  would  have  been  good. 


i% 


i^ij. 


GiBBs  C.  J,  The  aif^ument  reverts  to  the  qnestian; 
whether  the  licence  so  given  would  not  have  required 
the  confirmation  of  the  archbishop;  and  that  brings  it 
back  to  the  former  quesdeb,  whether  the  Defendant 
has  shewn  a  grdimd  for  granting  a  lioenc^  coulained 
within  the  43  G.  3.  r.  84.  5*  19^  and  whether  the  ]^ 
iendanf  s  residence  at  Jiodmin,  which  is  by  .the  bisbop^b 
ticence,  excusing  him  for  bis  non^raddeoee  at  Uakha^ 
droc,  is*to  all  intents  and  pufp6ses  equivaleia  to  a  nssi» 
dence  at  ZiatihydroCy  and  puts  the  incumbent  in  all 
respects  in  the  same  situation  as  if  he  had  beaii  ccdpo- 
rally  resid^ht  at  Lhnhydroc.  The  statute  43  GetK  34 
c.  84.  5. 1 2.  siibjects  a  spiritual  person  to  ihe  penidtka  of 
that  act,  who  without  sufficient  CEUise,  as  in  some  of  Aho 
therein  recited  acts  is  specified,  or  such  other  suffidenl 
cause  as  would  ex^npt  him  fircnn  the  pcnallks  of  those 
acts,  and  who  shall  not  have  such  licence  and  exemp- 
tioa  as  in  that  f^  is  mentioned,  sball  absent  himself  firora 
£  4  Us 
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his  benefice^  and  make  hit  residence  and  abiding  at  any  * 
other  place  except  at  some  other  benefice,  of  which  ha . 
may  be  possessed.     The  Defendant  has  the  rectory  of, 
'  GlympUm:  he  does  not  reside  on  it:  that  is  primi 
facie  an  office.     Has  he  an  excuse  ?    He  says,  I  have 
a  licence  to  excuse  my  non-residence  at  another  of  my  «' 
benefices,  Uanhydrocj  and  that  i«  equivalent  to  an  ac»  • 
tual  residence  there.     This  proposition  is  not  true  to  - 
the  extent  to  which  it  is  intended  here  to  be  applied* 
Look  to  the  purpose  of  that  licence :  it  is  to  excuse  the 
Defendant  from  non-residence  at  Lianhfdroe^  in  respect 
of  the  duties  he  has  to  perform  there ;  but  it  goes  no 
fturther :  and  if  the  Defeudant  wished  for  an  excuse  for. 
his  non-resid^ice  at  Gfympian,  brought  to  haiTe  applied 
to  the  bishop  of  the  diocese  wher^  it  lies,  fi>r  the  other 
species  of  licence  which  is  pointed  out  by  my  ftrodier 
Cbpleyj  as  adverted  to  in  the  20th  section  of  the  act 
43  G*  3*:  and  as  he  has  not  done  that,  he  cannot  excuse 
himself.    The  rule  therefore  must  be  discharged. 

Ruledischaiged.. 


The  case  otOddingkmf  whi<&  would  otherwise  have 
ibilowed  the  fate  of  this,  stood  over  until  the  present 
term,  when  Lem  again  moved  to  dtscoqtinue  as 'to  Of* 
iington  upon  a  certificate  gcanted'oa  the  15th  of  Decent' 
ier  i8i4by  the  bishop,  and  confirmed  by  the  arphbishqp 
the  ist  of  Jfa^  18149  viz.  oi|  zi^Decen^^ 


JTke  Cmtri  referred  to  JVjfnn  v.  Kajfe{aU  &*  having 
detennined  that  the  limitation  of  time  in  the  act  wm 
applieid>]e  only  to  the  hcenoe^  and  not  to  the  certifi- 
cate^ and  granted  a  rule  nisi. 


Qfpley  for  the  Plaintiff  stated,  that  his  client  con« 
ceived  that  the  4th  section  applied  only  to  notices  of 

(a)  J  Taimt,  S4J, 

fxemptionj 
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esemptkm,  not  to  all  notices,  luid  that  the  act  did  not  1815, 

wtammt  this  application :  but  he  did  not,  upon  further  XTT""""^ 

coaaideration,  find  that  point  tenable,  find  qn  this  day,  ^^ 

no«ame  being  shewn,  the  rule  waf»  made  Flamakx* 

Absolute.  c^"^ 


Burton  v.  Hickey.  p^*.  7. 

IN  repleym^  the  Defendant  avowed  for  rent  arrear;     Fifteen  days* 

the  PlalntiflF  demurred.      Judgment  was  thereon.  "*^p"  **  "^ 
given  for  the  avowant.     On  the  4th  of  January  the  execution  of  ^ 
Defendant  gave  notice  of  executing  a  writ  of  inquiry  writ  of  en- 
gia  the  i2th  January^  which  was  accordingly  executed.  ^^^  ^  ^^ 
Xou  Seijt.  had  obtained  a  rulenr^t  for  setting  aside  judgment  on 
the  execution  of  the  writ  of  inquiry  with  costs,  upon  «'5"»>"«'  ^^ 
the  ground  that  the  notice  was  insufficient,  the  statute 
17  Car.  %.  c.  7.  5.  2.  requiring  fifteen  days'  npticct 

Best  Seijt.  on  this  day  shewed  cause.  The  writ  of 
inquiiy  after  judgment  on  demurrer  in  replevin,  ia 
given  by  the  3d  section,  which  prescribes  no  particular, 
time  fiit  the  notice,  therefore  this  notice  must  fall  with- 
ia  the  general  rule  of  reasonable  notice^  for  which  eight 
days  is  sufficient  The  2d  section,  requiring  15  days' 
notice,  is  confined  to  the  case  of  a  writ  of  inquiry  upon 
a  suggestion  after  nonsuit  in  the  courts  at  Wesminster  s 
and  there  is  a  reason  fi>r  a  longer  notice  in  that  case, 
because  in  the  suggestion  the  whole  facts  which  cOnsti- 
tote  the  cause  of  action  are  stated;  it  is  not  a  common 
iioquiry  of  damages. 

hm^  in  support  of  his  rule.  The  two  sections 
are  not  separated  in  the  parliament-roll,  though  they 
are  in  the  printed  editmns  of  the  statutes ;  the  reason 
Assigned  for  the  supposed  distinction  is  ill  founded,  for 

nonsuit 


CASES  IN  HILARY  TERM 

nonsuit  may  be  after  avowry,  and  in  that  case^  no  sugf- 
gestion  being  necessary,  there  is  as  little  cause  ibr  a 
prolonged  notice,  as  there  is  after  jiidgment  on  de- 
murrer. Therefore  the  same  notice  is  required  in  the 
one  case  as  in  the  other.  This  is  a  special  enactment 
for  the  benefit  of  the  Defendant,  and  he  must  take  it 
as  it  is  there  given;  for. before  this  statute  there  was 
no  writ  of  inquiry  in  replevin,  and  the  statute  mentions 
no  other  notice  than  the  15  days;  therefore,  if  this 
be  not  the  notice  intended,  no  notice  at  all  is  necessaty. 
The  books  of  practice  treat  all  the  notices  to  be  given 
of  the  writs  of  inquiry  under  that  statute,  as  8ul:geet 
to  the  same  rule. 

OiBBS  C.  J.  We  are  not  furnished  with  any  castes 
on  this  subject:  it  therefore  is  a  matter  of  practice,  and 
we  certainly  should  abide  by  the  practice  which  Has 
prevailed.  These  6re  not  ordinary  writs  of  inquiry, 
but  given  by  a  particular  statute ;  and  it  seems  not  un- 
reasonable that  the  statute  having  prescribed  in  one 
case  what  the  notice  shall  be,  the  like  practice  should, 
by  parity  of  reasoning,  be  extended  to  other  cases  un« 
der  the  statute.  It  being  a  questionable  point,  the  rule 
Ctxf^t  to  be  absolute  without  costs. 

Rule  absolute. 


M.7-     Babtram,    Plaintiff;     Towne    and    Another, 

Deforciants. 

The  Court    TyLOSSET  Sent  moved  to  amend  this  fine,  which  had 
wiU  not  amend  X3  ,.      ,     ,  ,     .  .        / 

a  fine  by  to  passed  m  the  last  term,  by  mcreasmg  thequantities 

increasing  the  ^mpnzed,  to  40  acres  of  land,  40  acres  of  meadow,  and 

number  of 

^cres  of  the 

several  qoalities  of  land  tlwreia  comprizedy  u  to  compreliCDd  tbe  whole  of  the  premises 

luder  each  quality. 

40  acres 
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4oacre8orp8gtore;  it  ncnr  compriz^  3oacre8  of  loud,      .1815. 
12  acres  of  meadow,  And  25  acres  of  pasture.     The  deed    *~    '^    -^ 
conveyed  all  that  dose  called  i3fi//C/cvf,  as  now  fenced  off,   Plaintiff,  icc. 
containing  25  acres  2  roods  36  perches,  without  any  d^ 
ccription  of  its  quality,  but  it  was  in  fact  now  pasture,  and 
conveyed  another  close  described  as  meadow,  containing 
9  acres  2  roods  and  12  perches:  the  whole,  therefor^ 
amounted  to  35  acres  X2  roods  and  8  perches;  so  that 
the  entire  quantity  of  the  estate  was  in  fiict  greater  by 
5  acres  2  roods  and  8  perches  than  the  quantity  com- 
prized in  the  fine  under  the  name  of  land,  and  the 
quantity  which  in  fiict  was  pasture,  was  greater  by  2  roods 
and  S6  perches  than  the  pasture   comprized  in   the 
fine.     But  the  parties  were  desirous  to  comprize  all  the 
acres  of  which  the  estate  consisted,  under  each  of  the 
descriptions ;  for,  unless  it  were  so,  if  the  quality  of  the 
land  should  be  changed,  the  party  would  lose  his  evi- 
dence of  the  identity  of  the  land.    It  was  sworn  the 
whole  was  iq  the  parish,  and  was  intended  to  pass.     It 
was  for  the  advantage  of  the  ofiice  to  insert  as  many 
acres  as  possible:  and  the  party  had,  in  the  last  term, 
when  the  fine  was  levied,  a  right  to  insert  so  much  as 
be  now  prayed  for :  he  ought  indeed  then  to  have  enu- 
merated the  whole  extent  under  each  quality,  but  al« 
though  he  had  omitted  it,  the  Court  would  still  grant 
him  the  same  indulgei^ce.     He  was  at  all  events  entitled 
to  amend  as  to  the  pasture,   which  was  shorter  in  the 
fine  than  in  the  deed  to  lead  the  uses;  for  even  if  it 
passes  by  the  description  of  land  in  the  fine,  the  party 
18  entitled  to  have  also  a  description  of  it  as  pasture^ 
fiu£Scient  to  cover  the  whole. 

GiBBS  C.  J.  That  close  of  land,  the  nature  of  which 
is  not  described  in  the  deed^  must  be  taken  to  fidl 
under  the  description  of  land,  and  the  land  being  30 
#cres  in  the  fin€^  the  party  has  no  occasion  for  any 

amend- 
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iSij.       iHiicndment  of  that;  if  the  iramber  of  acres  in  tke  fino 
^  '  "  described  as.  land  had  not  equalled  the  number  of  acres 

pARTRAMf  * 

fUinuff,  &Ct  of  which  that  dose  consisted,  the  surplus  might  have  • 
be^  added.  No  ground  is  shewn 'for  increasing  tha 
number  of  acres  either  of  meadow  or  pasture ;  there  is 
a  number  of  acres  of  meadow  in  tlie  fine,  sui&cient  to 
cover  the  number  that  exists.  We  cannot,  after  the 
fine  is  passed,  go  beyond  what  the  deed  to  lead  the 
uses  will  justify  us  in.  The  Court  cannot  proceed  on 
the  principle^  that  because  the  party  who  conveys  25 
acres,  might,  if  be  pleased,  have  put  in  30  or  40  acres, 
therefore  the  Court  will  now  raise  the  number  to  any. 
amount  he  wishes,,  and  which  he  might  formerly  have 
inserted.  The  25  acres  of  pasture  must  not  be  alt^e4 
at  all. 

JSlosset  tpoI(  nothing  by  his  motion. 


Feb.  9,       '  Temple  17.  Brown. 

Sembie  that  yiSSUMPSIT  for   non-performancc  of  ah    agree* 
the  owner  of  ^^^.  j^^^j    j  jj     ,  3 ,      ^.hereby  the  Defendant 

land  agreeing  ^  ^       ,-*«../*.       1  *.  1  *. 

to  grant  a  agreed  to  grant  to  the  Hamtitf  a  lease  of  a  public- 
lease,  does  not  house  in  Drur7/4afie,  in  the  occupation  of  C  Bingleyy 

thereby  ira.      ^  j^^^  Midsummer  18 14.     The  Plaintiff 

phedly  engage    '^*    *     j  "^  •   ^ 

that  he  has  a  agreed  to  pay  600/.  for  the  lease  and  trade,  subject  to 
good  title  to  i^  j.^jj^^  ^;^|^  ^  covenant  to  keep  the  premises  in  re- 
the  fee  simple,   '  ,       ,  ,  j  1       1  1 

and  that  he      pair,  and  other  usual  covenj^nts,  and  to  take  the  stock 

will  deliver  a  in  trade  by  guage  and  valuation.  And  the  Defendant 
^^U  *^  agreed,  on  being  paid  the  sum  of  600/.  for  the  term 
therein,  to  execifte  a  proper  lease,  and  transfer  to  the 
Plaintiff  the  licences  to  sell  liquors.  The  expences  of 
the  lease  to  be  borne  in  equal  proportion  between  the 
parties.    And  for  the  performance  each  bound  himsetf 


is  THETlFTT-'FiTTH  TeAE  OF  GEOkGE  IlL 


€t 


to  tlie  other  in  lOoL  penalty.    The  Plaintiff  averred  in 
Ills  first  count,  that  the  Defendant  bad  represented  to 
to  him  that  he  had  good  and  sufficient  authority  to 
grant  him  a  lease  for  21  years  of  the  premises,  and 
averred  as  breach,  that  at  the  time  of  the  contract  the 
Defendant  had  no  title.     In  another  count  the  Plaintiff 
averred  an  undertaking  by  the  Defendant  to  produce  an 
abstract  of  bis  title  to  make  such  lease,  and  averred  as 
a  breach,  that  he  had  not  done  it. .  Ther^  was  also  a  . 
count  for  money  bad  and  received.  .  Upon  the  trial  of 
the  cause  at  the  sittings  after  Michaelmas  term  18 14,  it 
>ras  proved  that  in  May  X&14,  the  Plaintiff  having  paid 
a  deposit  of  32/.,  ivas  let  into  possession.     No  evideiioe 
was  given  of  any  promise,  either  to  tnake  a  good  title,  or 
deliver  an  abstract  .  There  was  a  dilute  betw^n  the 
attomies  of  the  respective  parties  who-  should  prepsre 
the  lease :  the  Plaintiff's  attorney  required  an  abstract; 
the  Defendant,  at  a  very  lat^  period  of  the  diq)ute^'  fur- 
nished an  abstract  of  a  conveyance  to  himself  in  18 10 
from  HoUingworth^  who  was  not  proved;  ever  to  have 
been  in  possession  of  the  premises :  he  objected  to  de- 
-    liver  any  further  abstract,  on  account  of  the  es^ence^ 
but  offered  the  Plain1;iff's  attorney  parmissioa  to  in- 
spect, in  the  Defendant's  custody,  the  earlier  abstract  hf 
which  he  had  himself  purchased,  and  compare  it  with 
the  prior  deeds,  of  which  otkx  the  other  did  not  avail 
himself.    The  Plaintiff  contended,  tliat  if  not  entitled 
to  a  verdict  on  the  special  counts,   he  might  at  l6ast 
recover  back  the  deposit      Gibbs  C.  J.  thought  that 
the  Defendant  was  not  bound  to  deliver  an  abstract' 
under  this  agreement :  he  went  much  on  the  authority 
of  the  case  of  dpillim  v.  Stone  (a),  which,  as  it  appeared 
to  him,  went  the  whole  length  of  this  case^  >  That  was 
an  action  on  the  case,  and  tlie  Plaintiff,  in  his  J8tco||ii^ 


1815. 

v.^ — .^^^^ 

Baowir. 


{a)  $  TautU^4$i» 


dedated 
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i8i5<  declared  on  an  agreement  very  like  the  present,  anci 
'  atat^  as  a  breach^  that  the  Defendant  had  not  made  out 
or  shewn  that  he  had  any  right  to  grant  to  the  PlaintiflT 
such  a  lease  as  he  bad  agreed  to  grant.  Th^  Court  held 
that  the  Plaintiff  was  not  entitled  to  a  nonsuit,  because 
the  Plaintiff  had  proved  all  that  he  had  stated;  where* 
upon  die  Defendant  conceived  he  was  entitled  to  move 
in  arrest  of  judgment,  because  the  Plaintiff  bad  shewil 
no  cause  of  action.  The  2d  count  was  for  not  de« 
Ihrering  an  abstract;  and  Lanorence  J.  says,  ^'  the  alleged 
agreement  to  deliver  an  abstract  is  all  poetry,  the  mere 
Imcy  of  the  special  pleader ;  there  is  no  trace  in  the 
evidence  of  any  such  contract."  This  case  then  de* 
cided ;  that  it  was  not  an  implied  part  of  such  an  agree- 
ment to  deliver  an  abstract;  if  so,  the  non-delivery  of 
an  abstract  was  no  breach  of  such  an  agreement;  and 
if  the  agreement  were  not  broken,  on  which  the  rao« 
ney  was  paid,  the  Plaintiff  had  no  right  to  recover 
back  his  deposit,  as  money  had' and  received.  Upon 
this  ground  his  Lordship  directed  a  nonsuit. 

Best  Serjt  in  this  term  moved  for  a  rule  niu  to  set 
aside  the  nonsuit,  and  have  a  new  trial,  on  which  ooca« 
non  Heath  J.  instanced  the  ease  of  leases  for  three  lives^ 
granted  some  years  since  in  Devonshire  by  a  Duchess  of 
jBolianj  who  was  mere  tenant  for  life,  but  assumed  to 
have  a  power  of  leasing,  and  received  fines  to  the  amount 
of  29,000/.,  nevertheless  it  had  never  yet  beoi  heard  of 
that  a  tenant  for  life  was  asked  to  shew  bis  title  to  lease. 

SkepJterdj  Solicitor-General,  now  shewed  cause.  No 
defect  in  the'  title  was  here  imputed  or  shewn ;  it  was 
dot  a  case  of  fraud  or  concealment;  the  Plaintiff  might 
ba^e  itispected  the  title  if  he  would,  and  the  title  was 
unquestionably  good,  therefore  the  point,  whether  a 
kssor  is  bound  to  ha«e  a  good  titl^  did  not  even  arise. 

This 
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This  case  is  distinguishable  therefo^^  from  that  of 
IMyd  V,  Crispe  (a),  because  there  the  title  was  clearly 
bad;  if  there  were  any  reasonable  ground  of  suspiciouj 
the  case  would  be  different.  This  was  merely  a  ques? 
tion,  whether  a  person  engaging  to  grant  a  lease,  im^ 
pliedly  engaged,  there  being  no  express  stipulBtion«  tQ 
deliver  a  written  abstract  of  his  title  to  the  fee  simple. 
In  the  case  of  a  contract  for  the  purchase  of  a  fee  simple, 
there  is,  by  the  practice  of  conveyancers,  an  imj^ied 
stipulation  that  the  vendor  shall  make  out  a  goodtitl^ 
and  deliver  a  written  abstract,  but  not  so  upon  a  con* 
tract  for  granting  a  lease.  No  hardship  ensues  froni 
the  rule;  for  if  a  person  implying  for  a  lease  is  solicit' 
ous  about  the  titles  he  may  make  the  title  and  abstraci 
the  subject  of  an  express  stipulation. 


«3 


1.815, 


Best^  in  support  of  his  rule.  The  weight  of  autho* 
rity,  as  well  as  of  reason,  is  with  the  Plaintiff  It  is 
said)  there  is  in  this*  agreement  no  express  stipulation 
for  an  abstract :  ndther  is  there  usually,  in  an  agree? 
ment  for  the  purchase  of  the  fee  simple  of  an  estate  cf 
the  kvgest  size;  but  it  is,  as  much  in  the  one  case^  as 
in  &e  other,  implied.  The  Chief  Justice  truly  observed 
St  the  trial,  that  the  offer  of  seeing  the  abstract  is  no- 
lUng.  An  attomqr  would  be  even  liable  to  an  action, 
who  shoidd  take  on  himself  upon  his  own  view  and 
judgment  to  decide  on  the  title  to  a  large  estate :  be 
has  a  right,  therefijre^  to  a  copy  of  the  abstract,  that  be 
may  lay  it  before  a  conveyancer.  If  this  were  a  pur- 
chase of  a  freehold  interest,  there  would  be  no  doubt, 
but  that  the  Plaintiff  would  be  entitled,  not  only  to  re- 
quire a  good  title,  but  an  abstract  which  he  might  take 
awuy,  and  lay'before  a  conveyancer.  Here  the  Plain- 
tiff's attorney,  though  shewn  the  abstract,  had  no  oppor- 
tunity of  shewing  it  to  any  learned  person,  or  taking  it 


(ii)  Ante^  T.  S49> 


awfy. 
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i8i^       away.    A  person  eelHng  a  parC»  howerer  small,  cxf^# 
^-sr--^    property,  is  bonnd  to  give  an  abstract    A  particular 
'^^^^^^     interegt,  as  for  years,  is  apart  of  the  estate;  this,  too,  » 
Bbowm.  '  not  an  agreement  for  a  lease  at  rack-rent,  but  the  Phiiii* 
tiff  is  to  pay  600^  for  it:  he  is  to  have  it  for  21  year9^ 
and  to  keep  th^  premises  in  repair.    A  person  taking 
each  a  lease  as  this,  is  not  to  be  considered  as  in  the  caae 
of  a  common  rack-rent.tenant.    Can  it  then  be  said^ 
that  though  a  purchaser  has  a  right  to  an  abstract  ou 
the  purchase  of  a  single  rood  of  land  in  fee,  yet,  that 
when  the  whcde  of  a  large  estate  is  granted  for  a  long 
tton,  leaving  in  the  grantor  an  interest  &r  less  in  vdue 
,  than  diat  which  the  grsntee  takes,  he  is  to  have  no  sb^ 
stract?    Theagreonent  to  grant  a  proper  leasee  means 
not  any  parchment  that  the  lessor  nu^  sign,  so  that 
the  lessee^  after  paying  hundreds  and  expending  thou- 
sands, may  be  told,  ^  there  is  no  title^  that  he  may  go 
out,  and  has  nothing  but  his  parchment  and  the  lessor's 
oorenanf'     Whiie  v«  liiljanbe  (a)y  Waring  y.  Mack* 
reAj  there  cited  (i),  and  KeeA  v.  Hall  (c),  are  in  point* 
In  the  last,  Lord  Mamfeld  takes  it  for  granted  that  a 
person  who  takes  a  lease,  has  a  right  to  inquire  for  and 
examine  the  title  deeds.    In  the  case  oilJajfdv.  Crispe, 
Mansfield  C.J.  was  (^opinion,  that  as  it  was  known  to 
.both  parties  that  the  lease  could  not  be  assigned  without 
the  licence  of  the  landlord,  the  party  contracting  to  pur- 
•  diase  the  assignment  took  it  on  himself  to  obtam  the 
consent  of  the  landlord ;  but  the  Court  held  that  the 
.  Tcndpr  was  to  obtain  that  consent 

The  Court  seeing  that  this  was  a  ^lestion  of  immense 

magnitude,  at  first  asked,  whether  the  parties  would  put 

.it  on  the  record,  in  the  sh^)e  of  a  special  verdict;  for 

.  when  Lord  Chancellor  Eldon  had  said  {d)j  that  he  would 

(a)  II  r^/.34<«  W  Famst  Btttb.  lUf.  137. 

{c)  Dwg,  %u  (J)  II  Fts*  346*  7* 

not 
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mo(k  decide  the  point  m  equity,  without  the  aid  of  the 
judges  of  the  courts  of  lav,  this  Court  would  be  90try 
to  take  it  on  themselves  to  decide  it,  without  afRirding 
aaoppOTtuiutyfinr  a  review  of  their  judgment  Thiere 
wae  no  doubt  of  what  Lord  Man^ld  says  in  Keech  vi 
Holly  that  a  person  about  to  take  a  lease  may  refuse  to 
teke  i^  unless  the  lessor  will  satisfy  him  that  he  has  a 
good  tide,  just  as  any  person  may  refuse  to  enter  into 
any  agreonent  whatever,  unless  on  the  terms  he  ^haH 
prescribe* 

The  Court  afterwards  considering  that  the  cause  had 
<iriginaled.ih  a  dispute  between  the  two  attomies,  and 
tlM$  tke  clients  had  nothing  to  gain  by  the  decision  of 
tUi^flnomentous  question,  desired  the  counsel  to  consider 
what  course  would  be  most  for  the  interest  of  the  par*: 
ties,  and  adjourned,  and  the  case  was  never  afterwards 
signed. 


T 


Shields  v.  Davis.  ^a.  9. 


'HIS  was  an  action  for  freight  upon  the  iitqilied      If  the  con- 
contract  arisiiig  upon  the* Defendant's  aec^tance  of  "gn^co^ 8<»^ 
certain  casks  of  butter  delivered  to  him  by  the  Plaintiff,  nefi7by*tlw 
who  was  the  master,  but  not  the  owner,  bfa  vessel,  under  carriage,  he 
the  bill  of  ladings  which  made  the  delivery  conditional  himwlf  from 
on  payment  of  freight.     The  defence  was,  that  the  the  payment 
butters  were  injured  by  the  negligence  of  the  Plaititiff,  «>f  f'«»?^' f» 

11         loiiT  1  .the  ground 

and  that  therefore  he  could  recover  notbmg.     Xfi^  jury  that  the  goodi 

however  found  a  verdict  for  the  Plaintiff.  ^^ve  been  da- 

maged  by  the 

«,,,,,  ,  ,  master  in  carrying  them. 

Though  the  damagt  exoeed  the  amount  of  the  freightr 

The  maiter  has  a  ipeciat  property  in  the  v^sel,  and  may  declare  for  the  freight  of 
goods  as  cairied  in  Hi  Tossel,  though  he  be  not  owner* 
Vol-  VI.  F  Best 
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I  $15.  Bes^  Seijt  in  this  term,  moved  tliat  cither  there  ibight 

be  a  new  trial,  or  that  the  judgment  might  be  arrested. 
The  first,  upon  the  ground  that  the  Plaintiff's  right  to 
« freight  attached  only  on  the  safe  delivery  of  the  goods, 
and  if,  though  delivered,  diey  were  not  safely  delivered, 
he  could  not  recover  the  freight  He  therefore  ought  to 
have  come  to  trial  prepared  to  shew  that  the  g^oda 
were  safely  delivered,  and  consequently  the  nature  of 
the  de&nce  could  be  no  surprize  on  him*  At  all  ev^its, 
in  this  case,  where  the  extent  of  the  dlunag^  done  to 
the  butter  was  greater  than  the  whole  amount  that 
would  have  been  due  for  the  freight,  the  Plaintiff  could 
recover  nothing.  Famsworth  v.  Garland  {a).  And  the 
reason  given  by  Chamhe  J.  in  Tempk  v.  Mac  Louche 
Ian  (i),  there  cited,  is,  that  such  a  principle  prevents 
multiplicity  of  actions. 

GiBBs  C.  J.  The  argument  proceeds  on  the  snp- 
position  that  his  delivery  of  the  goods  in  good  con* 
dition  is  a  condition  precedent  to  his  claim  for  freight* 
Consequendy,  if  the  master  had  been  in  any  degree 
negligent,  he  could  recover  no  freight  at  all.  He  ia 
liable  to  a  cross  action. 

Heath  J.     Here  the  master  has  accepted  the  goods ; 

and  the  principle  is,  that  if  he  has  received  any  benefit 

i  trhatever  by  the  carriage,  be  cannot  set  up  this  defence. 

Besi  grounded  his  motion  in  arrest  of  judgment,  as 
^  to  the  first  count,  upon  the  circumstance  that  the  word» 

were  omitted,  which  contained  the  consideration  of  the 
Defendant's  promise,  viz.  <<  that  the  Pldntiff  would 
deliver  the  butter."  The  second  count  alleged  that  the 
plaintiff  had  ^carried  and  conveyed  certain  butters  to 

(.}  t  Qamf. »,  P.  3t.  (>}  a  AVw  Stf,  141. 
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he  delivered  for  certain  freight,  whereof  the  Defendant  18x5* 
had  notice,  and  in  consideration  of  the  premises,  and 
that  the  Plaintiff  would  deliver  the  butters  to  the  De- 
fendant, the  Defendant  promised  to  pay  on  request, 
and  avers  that  the  Plaintiff  confiding,  did  afterwards 
deliver  the  butter  to  the  Defendant,  and  that  the  freight 
amounted  to  a  certain  sum.  The  ground  of  objection 
to  this  count  was,  that  at  the  Ume  of  the  supposed  pro* 
mise,  the  freight  was  of  no  amount,  for  it  was  to  accrue 
thereafter,  but  was  not  then,  as  yet,  in  existence,  because 
the  delivery  had  not  taken  place.  In  the  third  count  the 
goods  were  stated  to  be  carried  in  the  Plaintiff's  vessel, 
and  it  was  objected  there  was  a  variance  between  the 
evidence  and  this  count,  for  that  the  Plaintiff  was  only 
the  master,  and  the  vessel  could  not  properly  be.called 
his. 

Skepkerdy  Solidtor-General,  on  this  day  would  have 
shewn  cause,,  but  the  Court,  having  called  on  Besi  to 
support  his  rule,  held  that  the  second  count  was  to  be 
rend,  not  as  a  promise  to  pay  that  which  did  not  exist, 
but  to  pay  the  freight  when  it  should  thereafter  become 
due^  and  so  was  good.  As  to  4he  third  count,  the 
master  had  a  special  property  in  the  ship,  because  hie 
had  the  controul  of  it,  not  a  mere  charge  as  a  servant. 
He  might  bring  trespass.  They  were  not  prepared  to 
say  the  Plaintiff  might  not  enter  his  verdict  on  that 
«oaat,  which  stated  it  to  be  the  ship  of  the  Plaintiff. 

Rule  absolute  to  arrest  the  judg- 
ment on  the  first  count  only. 


Fa 
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Feb  9.      Green  v.  Rotal  Exchange  Assurance  Com- 

If,  pending  HP  HIS  was  an  action  upon  a  policy  of  insurance  at 
onfreiehi^^  ^^  ^^°*  ^  ship's  port  or  ports  of  lading  in  tb« 

a  cargo  ship-  Canary  islands  to  London^  to  retprh  four  per  cent,  if 

ped,  the  ve«-  jjjg  gj^jp  gtarted  with  convoy  and  arrived,  on  freight  by 

incapable  of  the  ship  Ikfiance.   The  Plaintiff  declared  for  a  total  loss 

bringing  the  by  perils  of  the  seau     Upon  the  trial  of  this  cause  at 

ihl?^iirt^b  GuildAall,  before   Gibbs  C-  J.    at   the  sittings  after 

bound,  or  not  Michaelmas  term  1 8 14,  it  appeared  that' the  ship,  which 

£"id  raSn"^  was  of  the  burthen  of  200  tons,  took  in  a  foil  cargo  at 

what  he  can  Puerta  Ventw^a  for  London^  and  proceeded  to  Lan^ 

on  the  home-  zaretto^  where,  in  consequence  of  seardamage,  she  was 

,  as  a  sah^e  ^hligcd  to  uoship  her  cargo :    her  state  was  such,  that 

for  the  under-  it  would  have  been  impossible  to  bring  her  home  in 

f"^' ht  ^  rd-  ^^  condition,  or  get  her  completely  repaired  there, 

ing  as  a  pru-  SO  as  to  bring  home  that  cargo.     I^e  was  therefore 

dent  owner,  surveyed  and  sold  to  Bedford^  who  within  five  or  six 

to  ithe*sut^  weeks  partially  repaired  her,  and  safely  brought  home 

his  ship,  but  in  her  96  tons  of  goods.     He  sold  to  the  Plaintiff,  (he 

without  re-       magtcT  of  the  Defiance^  a  vessel  called  the  Ann  of  60  tons, 

zerence  to  any  *^ 

insurance  on     in  which  the  latter  brought  home  some  tons  of  barilla  on 

the  frdght,  ffeiffht  For  the  Defendants,  it  was  contended,  tha( 
would  pursue     _    °       .     .«.  ...  1    1  t  1 

or  not  pursue    "^^  Puuntiff  was  not  entitled  to  recover  a  total  loss, 

that  course  for  because  there  liad  been  no  abandonment,  and  the  case 

J^°^*^^"  of  Pamper  v.  Todhwiter[a)  was  cited.  Gibbs  C.  3. 
tage* 

SembUi  that  tliought  abandonment  was  not  necessary,  for  he  could 

an  abandon-     ^^^  understand  what  was  to  be  abandoned.     The  ship 

mentofireight  -  „    1    1  ,  ,  ,    ,        .   1 

to  the  under-    ^^  f^'v  l&den,  and  as  soon  as  she  was  laden,  it  became 

owjters  on  an  insurance  on  the  freight  of  the  particular  cargo  that 
DosHble'an?'  ^^  ^^  board  a  ship,  which  became  incapable  of  brings 
unnecessary* 

{a)  X  Campb.  541. 

IS  ing 
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ing  it  home.    NeveMhelesB  he  reserved  the  pom^  subject 
whereto  the  jury  found  a  verdict  for  the  PkdntiE 

Shepherd,  Solicitor-General,  in  this  term  moved  &r  a 
nonsuit,  or  a  new  tcial,  contending  that  this  was  not  a 
total  loss,  fii^t,  because  there  had  been  no  abandon* 
ment ;  secondly,  because  if  the  Defiance  could  not  be 
so  repaired  as  to  bring  home  the  whole  cargo,  she  could 
have  been  so  repaired  as  to  bring  home  at  least  as  much 
^  Bedford  actually  brought     3dly,  That  a  patt  of  the 
voyage  having  been  performed,  it  was  the  Plaintiff's 
duty,  upon  the  &ilure  of  this  vessel,  to  have  transhipped 
the  cargo  into  some  other  vessel  to  perform  the  remain* 
der  of  the  voyage  for  the  benefit  of  the  underwriters* 
(Upon  this  point  the  Court  intimated,  that  so  very  mi* 
nute  a  portion  of  the  voyage  had  in  this  case  been  per- 
formed before  the  loss,  that  the  question  made  could  not 
be  considered  to  arise.)     4thly,  That  the  PlaintiGf^  in* 
#tead  of  selling  the  vessel,  ought  to  have  partially  re- 
paired her,  and  made  what  freight  he  could  by  other 
goods  on  the  homeward  voyage,  to  be  applied  in  reduc- 
tion of  the  loss  of  the  original  freight,  as  a  salvage  for 
the  underwriters*    If  the  master  had  power  to  earn  any 
freight,  either  with  the  ship  originally  intended,  or  with 
the  cargo  by  another  ship,  he  was  bound  so  to  do. 
JSoerth  v.  Smith  (a).     The  Court  granted  a  rule  nisi 
upon  the  first  ground  as  a  point  reserved,  and  upon  the 
others  which  had  not  been  stated  at  the  trial  as  objec- 
tions of  law,  as  shewing  that  the  verdict  was  contrary 
to  the  evidence,  which  went  only  to  prove  an  average 
loss. 


1^15. 


I^efis  and  Vaughan  Serjts.  on  this,  day  shewed  cause 
against  the  rule.'  2  Marsh,  on  Ins.  562.  and  Valin^  and 
Poihier^  in  the  passages  there  cited,  all  speak  of  aban- 
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donment  as  applicable  only  *'  to  the  effects  insured.'' 
But  though  freight  has  of  late  years  been  held  capable 
to  be  the  subject  of  insurance,  it  does  not  fall  within 
the  common  category,  that  there  may  alike  be  a  partial 
or  a  total  loss  of  the  subject  insured :  it  cannot  be  said 
to  be  effects :  it  is  not  a  thing  which  can  be  saved  otrt 
of  the  general  wreck  and  handed  OYer  to  the  under- 
writers. There  is  at  no  period  of  the  voyage  any  visible 
substantive  thing,  that  can  be  abandoned.  The  case  of 
Parmeter  v.  Todhtmter  does  not  explain  what  there  is  to 
be  abandoned  upon  an  insurance  on  freight,  and  it  is 
extremely  difficult  to  discover*  In  the  case  of  abandon^ 
ment  of  ship  or  goods,  if  any  damage  has  happened 
short  of  the  absolute  destruction  of  the  subject  mattery 
there  is  the  visible  and  tangible  relique  of  a  substance 
which  has  corporeal  existence.  But  that  proceeding  is 
wholly  inapplicable  to  freight.  The  voyage  is  totally 
destroyed  and  gone.  Abandonment  in  this  case  caa 
only  be  by  giving  notice  to  the  underwriters,  that  by 
pursuing  a  certain  course,  they  may  take  up  an  adven- 
ture which  is  suspended,  and  earn  freight  which  other- 
wise never  will  be  earned:  it  could  only  an;ount  to 
this,  that  the  imderwriters  may,  if  they  please,  speculate 
on  reducing  their  loss  by  sending  over  other  vessels  to 
bring  home  these  goods ;  but  no  authorities  laji^it  down 
that  such  a  notice  is  necessary ;  none  countenance  the 
supposed  necessity  of  abandonment  of  freight,  except 
Parmeter  v.  Todkunter^  Thompson  v.  Rffwcroft  (a),  agd 
Jjtaiham  v.  Terry  (6).  In  the  two  last  cases  there  was 
an  actual  declaration  of  abandonment,  and  the  Courts 
put  them  both  upon  the  plain  and  intelligible  ground 
that  the  assured  had  received  freight,  which  they  had 
previously  undertaken  to  give  up  to  the  underwriters,  f 
and  therefore  were  bound  to  pay  it  over.     Everth  v. 


{a)  4  Eojtf  34* 


(h)  3  jBtfj*  t^  Pui.4U* 


Smith 

\ 
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Smith  is  inapplicablie,  because  that  was  an  insurance  on 
freight  generally,  and  not  on  the  freight  of  any  particu* 
kr  cargo,  and  the  ship  earned  freight  on  the  voyage, 
and  so,  no  loss.  In  Parmeter  v.  Todkunter  the  point 
arose  only  incidentally.  2.  There  is  no  obligation  on 
the  assured  to  form  a  new  contract  for  bringing  home 
the  goods  by  another  vessel,  which  is  at  least  equally 
likely  to  be  productive  of  exigence,  as  of  benefit,  to  the 
underwriter.  If  the  assured  enters  into  this  specula- 
tion, and  it  fails,  and  the  underwriters  disavow  the  con- 
tract, he  cannot  compel  them  to  adopt  it,  or  to  indemnify 
him  for  the  expences.  3.  Neither  is  there  any  autho- 
rity, that  where  a  vessel  is  incapable  of  being  completely 
repaired,  the  assured  is  compellable  partially  to  repair 
her,  and  to  make  her,  instead  of  a  ship  of  200  tons,  a 
ship  of  96  tons.  By  what  law  i$  the  assured  bound  to 
enter  into  a  speculation  for  the  benefit  of  the.  under- 
writers, which  he  would  not  think  it  proper  to  engage 
in  for  his  own  ?  Why  is  he  to  be  restrained  from  selling 
his  vessel,  if  he  finds  it  most  conducive  to  his  interest  ? 
The  master  too  had  other  rights  and  interests  to  pro- 
tect, besides  those  of  the  underwriters  on  freight :  the 
owners  of,  and  underwriters  on  the  goods,  might  object 
to  the  goods  being  r&»shipped  by  sp  im{ierfect  a  convey- 
ance. The  underwriter  on  the  diip  might  object  to  the 
being  again  e3q)osed  to  the  probable  risk  of  a  total  loss^ 
ader  so  heavy  average  losses  had  been  incurred.  In 
Parmeter  v.  Todkunter  it  was  never  suggested  that  the 
assured  might  have  sent  home  his  goods  by  another 
ship*  The  Plaintiff  is  therefore  entitled  to  recover  a| 
for  a  total  loss  without  any  abandonment,  but  if  the 
Court  shall  think  his  right  does  not  extend  so  far,  he  i§ 
at  least  entitled  to  retain  his  verdict  to  the  amount  of  the 
average  losSf 


The  Solicttor-Generalj  Bestf  and  Bosanquet  Seijts« 

0ontri^  contended  they  were  entitled  either  to  a  nonsuit 

F  4  9n 
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on  the  want  of  abandonment,  or  a  new  trial.  This  in- 
surance had  not  attached  on  the  freight  of  this  specific 
cargo,  and  the  ship  might  possibly  have  earned  some 
KoTAC       other  freight  home.     They  were  proceeding  to  i^capi* 

j^^^^^jg^     tulate  the  grounds  on  wliich  the  motion  was  made^ 

Cpmpanf^     when 

.  I  The  Court  interposing  expressed  their  opinion  that 
this  case  ought  to  be  re*considered  by  the  jury.  They 
saw  no  ground  for  saying  that  there  ought  to  be  an 
abandonment  in  this  case;  but  if  the  ship  had  brought 
home  another  cargo  from  the  Canaries^  and  earned 
freight,  thereon,  that  would  have  been  a  salvage  on  the 
fteight  of  her  original  cargo;  for  that,  when  the  first 
cargo  was  once  on  board,  the  policy  attached  on  the 
freight  of  that  specific  cargo ;  but  if  the  captain,  being 
driven  haxk  and  unable  to  proceed  with  the  original 
<Jargo,  was  yet  able  to  proceed  with  a  less  cargo,  on  less 
freight,  of  this  the  underwriter  ought  to  have  the  bene- 
fit. The  assured  ought  to  proceed  as  if  he  was  not 
insured;  and  if,  not  bemg  insured,  he  for  his  own 
profit,  in  common  prudence  finds  it  eaqpedient  to  repair 
the  vessel  and  proceed  on  the  voyage,  Aen  he  ought  to 
do  it  for  the  benrft  of  the  underwriters:  but  he  must 
not  sell  the  ship,  which  otiberwise  he  might  profitably 
io  himself  have  repaired,  and  throw  the  loss  on  the 
mderwriters.  It  ought  therefore  to  be  1^  to  the  jury, 
whether  a  prudent  man  would  have  sold  the  ship  in 
.    these  circumstances,  or  have  repaired  her,  and  pro- 

/  ceeded  with  her  to  earn  what  she  could.  The  case^ 
therefore,  ought  to  go  to  a  new  trial,  and  the  costs  of 
the  former  trial  ought  to  be  costs  in  the  cause. 

Rule  absolute. 


IN  THE  F-IFTY-FIfTH  YeAB  OF  OEORGE   IIL  ; J 

rfiij. 

Vm  MypM  imp 


Anonymous.  Feb.  to* 

DJBSr  Serjt.  had  no  other  cause  to  shew  against  a      Ititnotne- 
rule  which  had  been  obtained  by  Bunnington  S^t,  ^^^  ^^ 
than  a  preliminary  objection  Co  the  admissibility  of  the  by  the  Defends 
affidavit  on  which  the  rule  was  moved,  that  the  Defendant,  »n»nthecau8^ 
who  swore  it,  was  therein  only  designated  by  his  name  ^^^^^  ^^^ 
and  place  of  abode,  and  tiie  predicam^it  of  his  being  styling  him 
Defendant  in  this  cause;  whereas  Best  contended  that  ^j^^^^j  ^J 
the  addition  of  his  degree  was  necessary ;  for  which  he  contain  the 

dted  the  practice  of  the  King's  Bench,  exemplified  in  addition  of  hit 

decree* 
the  case  oijarrett  v.  Dillon  (a).  But  the  Court  ob- 
served that  the  reason  of  that  case  was,  that  the  rule  of 
Court  MicA.  15  Car,  2.  specially  required  it,  but  that 
in  this  court  there  was  no  such  rule,  and  they  held  that 
here  a  Defendant  in  the  cause,  making  an  affidavit,  is 
sufficiently  intitled  by  his  place  of  abode  and  reference 
to  his  quality  of  Defendant,  without  stating  the  addition 
of  his  d^ree. 

'     Rule  absolute. 

(a)  I  £ajtf  x8. 


KowLiTT  and  Another  v.  Orlbbar.  Feb.iu 

^LOSSET  Sexjt.  moved  to  amend  a  &ie  of  Hilary     The  Court 
term   7  Geo.  3.   by  mserting  the  parish  of  EarPs  fo^*"bc  *  ' 
Barton^  in  which  a  small  part  of  the  premises  was  situ-  amended  by 
ated,  as  being^warranted  by  the  deed  declaring  the  uses  J^^  jSri^"' 
pf  the  fine^  which  bore  date  the  4th  Jufy  1767.     All  the  tues. 
the  parties  were  dead.     In  practice^  the  deed  to  lead 
the  uses  of  a  recovery  commonly  precedes  the  recovery, 

but 
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but  the  deed  declaring  the  uses  of  a  fine  is  almost  aI-< 
ways  subsequent  to  the  fine ;  nevertheless  amendments' 
have  been  made  by  the  deeds  declaring  the  uses  of 
fines;  and  therefore,  though  their  relative  dates  are  not' 
stated,  it  may  be  presumed  tlie  deeds  were  in  those 
instances  subsequent  to  the  fines.  Anon^  i  Ld.  Raymm 
209.,  where  the  learned  editor  of  the  4th  edition,  in  a 
marginal  note,  says,  that  it  is.  every  day's  practice  in 
this  court  to  amend  a  fine  by  the  deed  declaring  the 
uses;  and  Matdey  v.  Tattersal {a).  The  parties  to  the 
fine  and  the  deed  are  the  same,  and  the  deed  recites 
the  fine^  whereby  the  identity  appears. 

{a)  4  Taunt,  %si* 


FeB»  II.. 


Smidt  and  Another  t;.  Ogle* 


This  Court 
will  not  8tay 
pTQceedings  in 
an  action  com- 
menced here, 
to  abide  the 
event  of  an 
action  in  the 
mayor's  court, 
where  it  is 
sought  to  try 
in  a  foreign 
attachment  the 
title  to  the 
same  property 
which  is  in 
suit  here. 


^ERTAIN  persons  having  commenced  three  actions 
in  the  mayor's  court  in  London  against  Smidt  and 
Co.,  and  attached  them  by  the  debt  supposed  to  be  due 
to  them  from  Ogle  (a),  and  Smidt  and  Co.  having  also 
commenced  this  action  against  Ogle^  to  recover  what 
he  was  indebted  to  them,  Faugkah  Seijt  now  moved 
that  all  further  proceediBgs  might  be  stayed  in  this 
action  till  the  mayor's .  court  should  have  det^mined 
whether  Ogle  were  or  were  not  indebted  to  Smidt  and 
Co.  in  the  sum  for  which  they  were  attached  io  that 
court 

GiBBsC.  J.     We  never  can  consent  to  stay  pro« 
ceedings  in  this  court,  in  order  to  await  the  event  of 


(fl)  Antet  V.  75^ 

I 


^deciftiqiit 
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a  decision  in  the  mayor's  court.    This  is  something       1815. 
like  the  attempt  that  was  made  in  the  case  of  Nathans  v. 
Giles,  {a) 


■  — v"  — 

Siiin>T 

V. 

Oqlb. 


Heath  J.     It  is  a  common  law  right  of  the  Plain- 
tiff to  sue  here,  and  we  shall  not  restrain  it. 

liule  ref*3scd. 

•  (a)  s  Taunt,  s 5^' 


0  /ikC^ 


WooLCOT  V.  Leicester.  fa.  i> 

J^EST  Serjt.  had  on  a  former  day  obtained  a  rule     The  Court 

nisi  for  entering  an  exoneretw  on  the  bail-piece  in  ^'^^  ^^^  exonc- 

this  cause,  upon  the  ground  that  the  Defendant  had  yp^n  the  Dc 

become  bankrupt  and  obtained  his  certificate.  fendant  having 

become  bank« 

Shepherd,  Solicitor-General,  shewed  cause,  on  a  sur-  taincd  his  cer- 

mise  that  money  had  becso  paid  to  several  creditors  of  tificate,  with- 

the  Defendant  for  signing  the  certificate,  and  that  after  pu\ftiff°an  o^ 

the  certificate  obtained  and  before  interlocutory  judg-  portunity  of 

ment  signed,  the  Plaintiff  had  given  the  Defendant  no-  V^'""^*  ^J  ^ 

°  ^  issue,  whethor 

tice  of  his  intention  to  contest  the  certificate,  and  that  the  certificato 

if  he  intended  to  rely  on  it,  he  might  plead  it  puis  dar^  ^f«  ^^^Y  ^^ 
rein  continuance,  which  he  had  declined ;  and  the  Court 
would  not  now  relieve  him  on  motion,  without  giving 
the  Plaintiff  an  opportunity  of  trying  whether  the  cer- 
tificate had  been  fairly  obtained. 

7%«  Court  directed  an  issue  to  try  the  validity  of  the 
certifi<:ate,  to  which  Bestj  on  behalf  of  the  bail,  con- 
sented, and  the  present  rule  was  enlarged  until  after 
the  trial  of  that  issue^  ^ith  a  stay  of  proceedings  in  the 
•meantime.  ~» 

Rule  enlarged^ 
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if^utJ9-2^.  Smith  and  Others  v.  Mercer  and  Another. 

TheDe-       yi  SSUMPSIT  for  money  had  and  received,  and  on 
m  acwted*  ^^^  Other  money  comits.     At  the  sittings  in  Lon- 

payable  at  the  don  after  Michaelmas  term  1814,  before  Gtbbs  C.  J.,  a 
Plainta5%who  ygrdict  was  found  for  the  PLuntiffi  for  120/.,  subject  to 
drawee'sbank-  a  case :  The  Plaintiffs  were  bankers  in  London^  with 
ers>  and  in-  whom  Maurice  Evans  kept  cash :  the  Defendants  were 
their  the  De-  bankers  at  TunbridgCy  and  were  bondjlde  holders,  for  a 
fendaati*  valuable  consideration,  paid  by  them  to  Peter  Le  Souef^ 

^om  the  ^^  *  ^^'^  of  exchange,  drawn  on  1 5th  Feb.  1 8 1 1,  by  Tko. 
PlaxntifEs  paid  Temple,  at  65  days'  date,  on  Maurice  Evansj  for  izol.^ 
it  when  due,  payable  to  the  drawer's  order,  and  indorsed  by  Temple 
9fta  sent  it  as  *"^^  ^'  ^  Souef.  The  bill,  when  it  ca^e  to  the  De- 
their  voucher    fendant's  hands,  appeared  to  be  thus  accepted :  ^^  SmitAf 

to  the  drawee,  p^^^^  and  Smithsy  Maurice  Evans."  This  acceptance 
who  apprized         j^     ^  ^  r 

them  that  the   was  forged.    Before  the  bill  was  due,  the  Defendants 

acceptance  was  indorsed  the  same,  and  sent  it  with  their  indorsement 

forged.     Held 

bythreeagainst  thereon  to  their  corresponding  bankers  and  agents  in 

C6fl»i^rtf  J.     London^  Spooner  and  Co.,  to  be  received  for  them  at 

tiffs  could  not  maturity.     Upon  the  bill  being  presetted  by  Spooner 

recover  from    a?id  Q).  to  the  PlaintiS  for  payment  on  the  23d  of 

thearoooni  ^*  ^P'ih  when  it  became  due,  they  immediately  paid  the 

which  they  had  amount  to  Spooner  and  Co.,  who  paid  the  amount  in 

thus  paid  them  account  to  the  Defendants;  all  the  parties  beinff  at  the 
on  the  foiged     .  „     .  n    t       n  rm       -ni  •     •«» 

time  equally  ignorant  of  the  forgery.    The  Plamtifi 

sent  the  bill  to  Evans  at  the  usual  time,  with  the  other 
vouchers  of  payments  made  for  him,  and  Evans  imme- 
diately returned  the  same  to  them,  as  forged,  and  re- 
fused to  allow  the  payment  thereof  as  a  payment  made 
pn  his  account  The  Plaintiffs,  upon  discovering  the 
forgery,  on  the  30th  of  April  18 14,  gave  notice  to  the 
r7    ^    />  /  pfQ      Defendants  that  the  acceptance  was  forged^  and  re- 
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quired  the  Defendants  to  repay  the  moncy^  which  they 
refused  to  do.  , 

Lens  Serjt.,  for  tho  Plaintiffs.  No  circumstances  of 
this  case  take  it  out  of  the  general  rule,  that  the  Plain-* 
t]£&  have  paid  to  the  Defendants  a  sum  of  money  upon 
a  consideration  which  has  failed,  and  are  therefore  en«' 
titled  to  recover  it  back.  The  Plaintiffs  have  done  no 
act  tending  to  give  authenticity  to  this  forged  instru- 
ment, they  have  merely  paid  it  when  it  was  presented. 
This  case  is  governed  by  those,  wherein  the  question 
was  fully  considered,  of  Jones  v.  Hyde  {a\  ,^nA.  Bmcev. 
Bruce  (6),  particularly  by  the  last  of  them.  {Gibbs  C.J. 
observed  that  the  laiter  case  could  not  be  used  as  an 
authority  in  this,  to  the  extent  intended :  it  was  there 
held  that  since  the  Victualling-office  had  received  the 
money  back  from  the  Bank  of  England^  and  the  Bank 
of  Errand  had  received  it  back  from  the  Plainti£^  the 
Plaintiffs  might  recover  from  the  Defendants:  The 
Defendants'  argument  there  was,  that  the  Plaintiff,  who 
had  improvidendy  submitted  to  a  demand  which  could 
not  have  been  enforced  against  him,  did  not  thereby 
acquire  a  right  to  sue  the  Defendant.  The  answer 
^ven  was,  that  the  bill  was  still  to  be  considered  in 
the  light  of  an  unpaid  bill,  which  the  Defendant  had 
put  off  on  the  Plaintiff  as  a  good  bill,  but  which  proved 
tc  be  forged.  There  were  also  some  circumstances 
which  made  the  Court, doubt  whether  that  case  fell 
within  the  general  law,  and  which  made  it  distinguish- 
able from  Price  v.  Neal  (c).]  This  case  also  is  dis- 
tinguishable from  Price  v.  Neal^  in  which  the  judg- 
ment proceeded  on  the  ground  that  the  Plaintiff  had, 
by  his  own  act  in  paying  the  first  bill,  positively  en- 
couraged the  Defendant  to  take  the  second  as  genuine, 


{a)  Aniti  T.4S9*  (^)  IM*  495* 

(r)  3  Burr.  X3541  and  x  Bh  390. 
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and  therefore  had  precluded  himself  from  recovering 
back  the  money.  But  in  this  case  the  PlaintifFa  are 
net  drawees,  nor  do  they  accept  the  bill,  or  add  any 
credit  to  it,  for  it  is  not  negociai*"d  beyond  them;  they 
merely  pay  it  when  presented,  which  is  far  short  of 
saying  that  it  was  the  acceptance  of  Evans ;  and  their 
act  in  paying  it,  being  long  subsequent  to  the  Defend- 
ants' taking  the  bill,  could  have  no  influence  on  their 
minds. 


Best  Serjt.  for  the  Dofendante.  The  cases  of  Jones 
V.  Byde,  ciud,  Bruce  v.  Brucet  do  not  conflict  with  Price 
V.  NeaL  And  this  case  ranges  itself  with  the  latter. 
It  was  the  pecuhar  duty  of  the  Plaintiffs,  as  the  bankers 
of  EvafiSy  to  be  conversant  with  his  signature.  The 
Defendants  had  no  means  of  becoming  acquainted  with 
his  hand- writing.  In  Price  v.  Neal^  the  judgment  of 
the  Court  did  not  turn  upon  the  encouragement  given 
by  the  Plaintiff*  to  the  circulation  of  the  bill,  but  on  the 
mere  feet  of  bis  paying  it,  for  the  Plaintiff  never  ac- 
cepted the  first  bill,  but  merely  sent  his  servant,  upon 
notice  of  the  bill  being  due,  to  take  it  up  and  pay 'it, 
ivhich  could  not  operate  as  an  encouragement  to  the 
holder's  prior  act  of  taking  tlie  bill.  The  case  on  the 
second  bill,  which  the  Plaintiff  actually  accepted,  was 
abandoned  by  the  Plaintiff^'s  counsel,  and  Lord  Mans- 
JieW%  observation,  that  the  Plaintiff"  had  encouraged  the 
Defendant  to  take  it,  applies  to  the  second  bill  only, 
which  is  wholly  dissimilar  to  this  case.  In  the  report 
in  Blacksione^  tlie  Court  lays  stress  on  the  circumstance, 
most  appropriate  to  the  present  case,  that  the  Plaintiff 
is  the  only  person  who  knows  the  drawer's  hand- writing. 
There  is  equal  hardship  on  the  Plaintifls  and  on  the  De- 
fendants, but  the  negligence  is  in  the  Plaintiffs,  not  in 
the  Defendants,  and  where  the  negligence  is,  whether 
IRore  or  less  ui  degree,  there  the  loss  ought  to  &IL    The 

(      Court 
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Court  will  not  measure  degrees  of  ilegligence;  if  there 
be  any  negligence  in  the  Plaintifl^  they  are  precluded 
from  recovering;  but  it  is  not  only  some,  but  an  extreme 
degree  of  negligence  in  a  banker,  not  to  know  the  hand- 
writing of  his  customers.     Here  then,  as  in  Price  v, 
Nealj  is  an  admission  of  the  genuineness  of  the  bill  by 
a  person  competent  and  required  to  know  the  hand- 
writing, and  the  cases  only  differ  in  the  immaterial  cir- 
cumstance, that  in  the  one  the  drawer's,  and  in  the 
other  the  acceptor's  hand  is  forged.     The  person  who 
takes  a  bill  before  it  is  mature,  does  not,  by  taking  itt 
recognize  it  as  a  genuine  bill,  nor  is  it  incumbent  on 
him  before  its  maturity  to  enquire  of  the  payee  as^  to 
its  authenticity;  but  the  person  who  delivers  it  over 
to  him,  does  represent  and  warrant  it  to  be  a  genuine 
bill 


Lens  in  reply.  In  Pricey.  Neal  the  Plaintiff's  comi# 
sel  argued  for  his  right  to  recover  on  both  the  bills.  It 
cannot  be  deemed  extreme  negligence  that  every 
banker's  clerk  does  not  know  hdw  to  discover  all  for- 
geries, many  of  which  are  not  without  great  nicety  and. 
difficulty  discerned.  In  Jones  v.  Ryde  the  forgery  was 
easy  to  be  discovered,  for  the  words  "  eight  hundred'^ 
in  letters  were  left  unaltered.  There  was  no  mode  of 
discovering  this  till  the  vouchers  were  returned  to 
Eoans  by  the  Plaintifis*  But  neither  has  there  been  any 
n^ligence  here,  nor  have  the  Defendants  lost  any  thing . 
by  the  delay ;  for  if  this  forgery  had  been  soonet  disco- , 
Tared,  the  Defendants  would  have  had  no  civil  remedy 
against  the  author  of  it,  for  the  debt  would  be  merged 
in  the  felony.  Nothing  which  the  Plaintiffi  have  done^ 
has  deteriorated  the  condition  of  the  Defendants,  where- 
in is  a  strong  distinction  between  this  case  and  Price  v« 
^eal.  Here  is  only  the  bare  act  of  paying  the  bill, 
which  is  T^ry  far  short  of  accepting  it,  or  of  represent- 
ing 
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1815*  ing,  for  the  guidance  of  another,  that  it  is  genuine.  It 
will  not  therefore  militate  with  the  case  of  Price  t. 
Neaiy  to  decide  this  in  fiiTOur  of  the  Plaintiffs* 

Cur.  ado.  visit. 

On  this  day   the  Court  delivered  their  opinions 
seriatim. 

Dallas  J.  recapitulated  the  &cts  of  the  case,  after 
which  he  thus  proceeded.  It  is  stated  in  the  case  that 
all  the  parties  at  the  time  of  payment  of  the  bill  were 
equally  ignorant  of  the  forgery;  and  the  question  is,  on 
whom  the  loss  ought  to  fall  ?  And  though  the  facts  are 
not  precisely  the  same,  I  think  the  case  of  Price  v. 
Neal{a)  furnishes  a  rule  which  ought  to  govern  the 
present.  The  case  of  Price  r.  Neal  was  in  substance 
this :  Two  bills  had  been  drawn,  the  first  was  only  pre- 
sented when  due ;  the  second,  drawn  some  time  after  the 
first,  was  accepted,  and  paid  when  due.  Both  proved  to 
be  forgeries  as  to  the  hand-writing  of  the  drawer;  and 
the  Plaintiff  who  had  paid  them,  contended,  that  having 
paid  by  mistake^  he  was  entitled  to  recover  back  the 
money  firom  the  indorsee,  who  was  an  innocent  and 
hon&fide  holckr.  As  to  the  facts  of  this  case,  it  may  be 
necessary  to  distinguish,  before  adverting  to  the  jndg* 
ment  of  the  Court  The  first  biU  had  not  derivol 
additional  credit  firom  the  acceptance^  for  it  had  not 
been  accepted ;  but  the  second  biU  had  been  accepte<^ 
and  was  therefore  different  in  this  respect  The  action  * 
was  brought  to  recover  back  the  oraobnt  of  both  \fS^ 
For  the  Plaintiff,  the  argument  at  the  bar  proceeded 
on  the  ground  of  payment  by  mistake ;  but  the  first 
bill  was  said  to  stand  upon  ground  even  stronger  than 
the  second,  inasmuch  as  when  negociated  it  had  not 

W  3  AwT.  X354.,  and  x  JBL  390. . 
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been  accepted;  and  therefore  was  not  taken  upon  the 
credit  of  the  acceptor.  In  the  judgment  of  the  Cpurt 
the  two  bills  are  also  distinguished,  but  the  distinction 
does  not  lead  to  any  difference  of  conclusion;  for  the 
Defendant  was  adjudged  to  retain  as  to  both,  and»  as  : 
it  seems,  partly  on  two  grounds;  ist,  of  neglect  in  the 
Flaintiflr;  adly,  that  supposing  no  neglect,  the  loss  ought 
not  to  be  shifted  from  one  innocent  man  upon  another : 
with  the  latter  ground  I  shall  not  interfere  iqxHi  the 
jNresent  occasion,  for  the  former  goes  |he  whole  length 
of  reaching  this  case.  And  to  see  that  it  does,  it  is 
only  necessary  to  ask  what  was  the  neglect?  The  an- 
swer must  be,  the  having  paid  when  due  cauti<m  would 
have  prevented  such  payment  If  an  acceptor  is  then 
bound  to  know  the  drawer's  hand-writing,  is  it  less  the 
duty  of  a  banker  to  ki\ow  the  hand-writing  of  his  cu»- 
tomer  ?  In  d^ee,  it  is  more  so^  for  he  sees  it,  probably, 
eveiy  day.  I  consider  therefore  the  paym^it  of  this  bill 
as  a  want  of  due  caution  on  the  part  of  the  Plaintiffi. 
But  to  distinguish  it  from  Price,  v.  Neal^  it  is  said, 
payment  by  th^  bankers^  after  it  became  due,  did  n^t 
add  to  its  credit  or  n^tjiability ;  so  it  was  with  .the 
first  bill  in  the  case  oiPnce  v.  Neals  yet  this  made  no 
difference.  Js  it  however  productive  of  no  injury  to, 
any  of  the  parties  on  the  bill  ?  Suppose  Smith  and  Co. 
had  not  paid  it,  it  would  have  beoi  immediately  returned 
to  Spoontr,  and  by  him  to  Le  Sou^  the  indorser,  and  it 
might  have  been  recovered^  or  put  in  suit.  Bpt  thje 
effiKit  of  the  delay  has  been,  to  give  him  an  expended 
cr^t,  and  how  am  I  able  to  say,  that  his  sitnaticxi  in 
the  Jiitermediate  time  iQay  not  have  undergone  such  ^ 
change^  as  to  render  him  incapable  of  paying  what  he 
could  bav^  paid  upon  proper  notice  and  demand.  Nof 
do  I  think  it  will  b^  an  answer,  to  observe  that  nothing 
of  this  sort  is  stated  in  the  case:  for  the  PlaintifiS^had 
no  right  to  cast  upon  the  Defendants  the  burthen  of 
y  ai-  VI.  G  such 
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i8i5«  such  proof,  whichi  in  pmntof  law,  if  the  &ci  had  eat- 
isted,  and  could  have  made  any  difference,  it  was  for 
themaelves  to  produce.  The  ground,  therefor^  on 
Mfisc^  ixdiich  I  nest  my  opinion,  and  to  which  I  wish  to  confine 
it,  is  the  want  of  due  caution  in  having  paid  the  bill,  the 
eflbct  of  which  has  been,  to  give  time  to  di£ferent  par-» 
ties,  which  tlie  Plaintiffs  w^re  not  authorized  to  do. 


Smith 


Chambr£  J.  I  think  the  Plaintiflb  are  in  this 
entitled  to  recover.  The  bill  appears  drawn  in  the 
name  of  Tkonuis  Temple^  payable  to  himself  or  ordep^ 
directed  to  Maurice  Eoans,  and  indorsed  by  Temple. 
The  next  indorser  is  Peier  Le  Sourf,  and  it  appeara 
that  the  bill  had  die  forged  acceptance  4>n  it  when  it 
was  in  his  hands,  and  in  that  state  he  indorsed  it,  and 
the  Defendants  received  it  from  him  fer  a  vahiable  opa- 
sideration,  bond  Jide  paid  to  him  by  the  Defendants. 
The  forged  acceptance  purported  to  make  the  bill  pay- 
able at  the  Plaintifib',  who  were  the  hanky's  of  the  sup- 
posed acceptor  in  London,  The  Defendants,  in  oid&t 
to  receive  the  money  for  which  the  bill  was  given,  in- 
dorsed it,  and  sent  it  to  their  bankers  in  t6wn,  who  sent 
it  to  the  Plaintifis,  and  they  immediately  paid  it,  under 
the  supposition  that  tbey  were  directed  so  to  do  by 
B/oans*  At  what  particular  period  the  forgery  was 
committed,  and  who  was  then  the  holder  of  the  bill,  ia 
not  stated :  but  it  is  stated  that  the  parties  at  the  time^ 
meaning,  I  suppose^  the  Flaintifis,  the  Defendants,  and 
their  bankers,  were  equally  ignorant  of  the  forgery. 
About  a  week  afterwards,  the  Raintiffs  sent  the  bill  as  a 
voucher  to  Evans^  and  he,  finding  out  the  forgoy,  reftised 
to  allow  the  payment,  and  sent  back  the  bill  to  the  Plain- 
tiffb.  The  Plaintifis  then  gave  the  Defendants  notice  that 
the  acceptance  w&s  forged,  and  required  the  money  to  be 
rqmid. ,  Upon  these  facts  the  present  action  is  brought^ 
and  it  is  brought  on  the  general  priadple  that  when 
7*  'Wxmey 
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money  not  really  due  is  paid  by  mistake,  it  is  recover* 
able  iq  this  form  of  action.  In  this  case  the  money  has 
been  paid  without  any  consideration,  and  under  a  mis* 
take;  and  not  only  nnder  a  mistake,  but  under  a  repre* 
sentation  made  to  the  Plaintiffs  by  the  Defendants,  who 
indorsed  the  bill  with  that  forged  acceptance  on  it,  that 
the  Plaintiffs  were  required  and  directed  so  to  pay  it,  by 
the  person  whose  agents  they  were  in  money  transac 
tifliis.  Gises  imdoubtedly  may  exist,  that  form  excep* 
tions  to  the  general  rule.  Such  ara  cases  respecting 
bills  of  exchange,  under  circumstances  wherein  the  doo- 
tiine  might  produce  injurious  consequences  in  that 
epedeA  of  negotiation,  and  particularly  where  the  party 
claiming  restitution  has  himself,  though  innocently, 
^▼en  credit  to  the  instrument  by  his  own  previous  ao- 
oqpta&ce  or  indorsement  *  There  the  party  who  wants 
to  recover  back  his  money,  has  himself  given  a  kind  of 
WBjTtaity  to  subsequent  takers,  and  will  not  be  permitted 
to  recover  against  those  who  have  innocently  received 
the  money  claimed  to  be  due  on  such  bills.  The  case 
eSJetofS  V.  PamUr  (a)  is  alluded  to  both  in  IHackstan^% 
and  Bmraaffi  reports  of  Price  v.  NeaL  That  was  a 
ease  where  the  acceptor  was  not  permitted  to  prove  the 
fiirgery  of  die  bill  he  had  accepted,  for  the  reason  given 
by  Lord  Rajftnond  C.  J.  that  it  would  be  dangerous  to 
negotiable  notes.  Blackstone  says,  the  demand  on  the 
accepted  bill  in  Price  v»  Nealj  was,  on  the  authority  of 
that  ease,  given  up  by  the  Plaintiff's  counsel,  and  I  oe^^ 
not  well  miderstand  why  the,  reasons  which  relate 
Aereto  are  introduced  into  the  ccHisideration  of  the 
Court  on  the  other  bill  m  Price  v.  Neal ;  but  the  other 
port  of  that  oaae^  which  relates  to  the  bilt  not  accepted, 
was  there  the  sukgect  of  the  decision  of  the  Court,  and 
19  rdied  on  in  the  present  case,  as  an  authority  for  the 
Defendants.     Blackstone  J.  has  in  his  report  rather 
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1815.       jfimbled  together  the  observations  applicable  to  the  case 
'       '"  ^     on  one  of  the  bills  with  those  applicaUe  only  to  the 
^  other.     Among  other  things,  the  acceptance  is  relied 

Mbrcer.  on  as  applicable  to  both.  AH  that  he  makes  the  Court 
say  respecting,  the  unaccepted  bill,  is,  «  The  negligence 
in  the  Plaintiff,  (who  had  taken  up  the  forged  biU,)  is 
greater  than  can  possibly  be  imputed  to  the  Defend- 
ant" That  is  a  singular  subject  of  calculation.  He 
says,  <*  where  th^  loss  has  fiiUen,  there  it  must  lie:  one 
innocoit  man  must  not  relieve  himself  by  throwing  it 
on  another."  So  I  should  say  here.  The  Defendants 
have  paid  their  money  for  that  which  is  of  no  value ; 
tfa^  have  thereby  sustained  a  loss,  and  they  ought  not 
to  be  permitted  to  throw  that  loss  upon  another  inno- 
cent man,  who  has  done  no  act  to  mislead  them :  and 
still  less  ought  they  to  be  so  permitted,  where,  instead 
^  of  being  misled  by  any  act  of  the  P.laintifl&,  they  them- 
selves have  given  the  appearance  of  authenticity  to  the 
m  Jb.  -^ ^OO  in»trument  by  their  own  indosisement,  which  was  a  sort 
/  ^  y   f  of  warranty-of  its  genuineness  at  a  time  when  the  forged 

^  .  -^-^^-^''^^A 'acceptance  made  a  part  of  the  instrument.  The  report 
^  of  the  case  in  Burr,  is  fuller.  It  speaks  of  the  liberality 
of  the  action  for  money  had  and  received,  and  puts  the 
case  upon  the  ground,  that  the  Defendant  might  4x>n- 
scientiously  retain  the  mOney,  not  because  it  was  his» 
but  because  he  has  hold  of  it  without  any  fraudulent 
intent  How  lie  can  satisfy  his  conscience  by  keeping 
that  which  is  not  his,  I  cannot  tell,  but  it  is  better  not 
to  encourage  too  far  this  latitude  of  .conscience.  The 
matter  however  has  been  lately  discussed  and  decided 
in  this  court  in  the  two  cases  of  Joties  v.  Bydt  and 
Bruce  ^.  Bruce.  (Here  the  learned  Judge  stated  the 
<ase  of  Jime%  v.  Byde.^  A  great  part  of  the  doctrine  of 
JPrice  V.  Neal  seems  in  that  case  to  be  wholly  repudi- 
ated by  the  G)urt     Earn  v.  Harrison  (a)  was  there 


(a)  z  TJt  75;. 
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cited ;  and  my  Lord  Chief  Justice  says,  <<  it  is  tiiie^  that 
if  he  who  negotiates  a  bill  does  not  indorse  it,  he  dpe» 
not  subject  himself  to  that  responsibility  which. the  in- 
dorsement would  bring  on  him;^  viz.  to  an  action  to  be 
brought  against  him  as  indorser,  but  he  does  not  get 
rid  •£  that  responsibility  which  arises  from  his  passing 
olf an  instrument  of  no  value,  and  receiving  value  for  it;" 
and  he  compared  it  to  the  case  of  paying  away  forged 
bank  notes.  My  Brother  Heath  there  adverts  to  what 
is  said  by  Lord  Keryon^  that  the  person  paying  under 
such  circumstances  is  entitled  to  recover  back  the 
money,  and  he  refers  to  Cripps  v.  Reade  (a) ;  and  my 
Brother  Dallas  refers  to  the  same  case,  and  concurs 
with  the  rest  of  the  Court.  Bruce  y.  Bruce  is  a  still 
stronger  case.  There  the  bill  was  actually  paid,  but  the 
Court  said  they  could  not  distinguish  it  from  the  case 
before  decided.  It  is  said  in  this  case  the  n^ligence 
varies  it;  what  was  the  n^ligence  ?  How  perfect  the 
forgery  was,  we  do  not  know.  Some  forgeries  will  de- 
ceive the  party  whose  name  is  forged.  Did  the  Plain- 
ti£&  omit  any  degree  of  reasonable  diligence  which  lay 
within  their  power?  Eroans^  when  the  bill  was  sent  to 
him,  could  not  be  deceived :  he  mu^t  know:  he  detected 
the  forgery,  and  gave  immediate  notice :  where  then  is 
the  negligence  ?  The  bill  had  done  its  office,  had  ceased 
to  be  negotiated.  It  is  not  like  bills  which  have  to  go 
further  in  circulation.  I  cannot  therefore  think  this 
was  a  case  of  gross  negligence  in  the  Plaintiffs.  The 
situation  of  the  Plaintiff  is  extremely  material.  They 
are  no  parties  to  this  bill,  neither  drawers,  acceptors,  or 
payees.  They  are  not  purchasers  of  the  biU ;  they  never 
had  any  property  in  it;  they  are  mere  servants  and 
agents  of  the  payees ;  it  is,  as  to  them,  a  payment  imder 
a  supposed  authority,  which  does  not  exist    It  fidla 

{a)  6  7.K.606.  * 

G  3  within 


86  CASES  IN  HILARY  TERM 

X8i5«        within  the  general  principle.     My  opinion  therefore  is, 
diat  the  Raintiflb  are  entitled  to  recover. 

Heath  J:     I  am  of  <^inion  that  a  nonsuit  ought  to 
be  entered.     I  agree  that  this  is  a  case  of  money  paid 
without  condderation,  and  I  agree  in  the  general  firin- 
ciple^  that  money  paid  without  consideration  upon  an 
instrument  which  proves  to  be  of  no  value,  may  be  re- 
covered back ;  but  there  are  particular  circumstances 
ki  this  case  ^ich  materially  alter;  and  take  this  case 
out  of  dke  general  principle.     If  Eoans  had  paid  die 
billy  it  is  clear  he  would  have  been  bound.     Can  an 
agent  be  in  a  better  situation  than  his  principal?    As 
between  Evans  and  the  agent,  it  may  be  a  question,  wfae- 
dier  the  latter  kept  within  die  scope  of  his  authority; 
but  as  to  the  rest  of  the  world,  it  is  the  same  thing 
whether  it  be  the  act  of  E-oans  or  of  his  agent    It  would 
be  strange,  if  in  an  action  by  Evans  himself  he  ought 
to  be  nonsuited,  and  that  if  the  action  be  by  the  fiigent, 
he  should  recover.     The  situation  of  bankers  is  most 
peculiar :  they  are  bound  to  know  the  hand-writing  of 
their  customers.     If  the  law  were  otherwise^  merchants 
making  their  bills  payable  at  their  bankers,  would  have 
this  extraordinary  advantage,  that  if  a  forgery  be  im- 
posed on  their  bankers,  the  principal  would  not  be  the 
sufferer  by  it;  whereas,  if  it  were  imposed  on  them- 
selves, they  must  bear  the  loss,  and  so  would  exempt 
themselves  from  that  liability  which  would  rest  on 
them  if  they  themselves  transacted  their  own  business. 

OiBBs  G  J.  I  concur  in  opinion  with  my  Brothers 
Heath  and  Dattas.  A  narrow  and  particular  ground 
M  with  me  conclnsivs  on  this  case.  If  the  acceptance 
had  Wn  genuine,  and  the  Plamtiffi  had  refused  pay- 
ment, the  Defendants  had  their  remedy  against  the 
supposed  acoq)tor;   or  if  they  fiuled  to  obtain  the 

amount 
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imonit  from  bimj  they  had  dieir  remedy  against  the 
prior  parties  on  the.  bilL    The  acceptance  carried  with 
H  an'order  on  the  bankers  of  die  suppoged  acecfptor  to 
pay  the  money :,  it  purported  to  be  an  order  of  JE/Mns^ 
wlioae  bankers  the  Plaintiffs  were.     It  was  incumbent 
on  them  to  see  to  the  reality  of  that  order  before  they 
obeyed  it;  and  if,  by  obeying  it,  they  are  sufferersi 
they  ought  not  to  throw  on  another  a  loss  accruing 
without  &ult  of  his.     See  the  circumstances !   The  Pe- 
fendants  present  the  bill  for  payment,  and  it  is  paid  to 
them.     The  money  remained  in  their  hands  without 
demand  made  on  them  for  it,  from  the  23d  of  April  to 
the  30th  o{  April:  the  forgery  being  then  disoovered^ 
the  Plaintiffs  demand  it  back  from  ^  the  Defendants.    If 
the  Plaintiffs  bad  originally  refiised  to  pafy  this  monqrt 
the  holder  would  immediately  have  given  notipe  to  the 
drawer  and  to  the  immediate  indorser,  which  would 
have  been  transmitted  to  the  first  indorser  and  draw^. , 
In  consequence  of  the  bill  being  paid,  the  Defendants 
continued  to  have  the  money  in  their  hands  till  the 
30&  of  April.    I  think  it  ^as  thai  too  late  for  the  De* 
fendaats  to  give  notice  to  the  prior  parties;  and  by  not 
havii^  given  such  notice,  they  lost  their  remedy  i^jaina^ 
those  parties    If  a  persmi  liable  on  a  bill  does  not 
receive  notice  within  a  reasonable  time,   he  is  dis- 
duiged  for  want  of  such  notice.     Here  Temple  was 
discharged:    by  whose  default?    By  the   Plaintiffi'i 
the  Defendants,  while  the  bill  continued  paid,  could 
not  have  given  notice  to  him;  for  the  bill  was  not  then 
dishonoured;  and  as  the  Defendants  have  lost  that  op- 
portunity by  the  negligence  of  the  Plaintiffi,  the  latter 
cannot  reoover  back  the  money  from  the  former.    I 
have  put  the  case  on  the  express  point  that  by  the  acts 
of  the  Ptaintifi  die  Defendants  are  put  in  a  worse 
atuation ;  but  I  do  not  mean  thereby  to  expreu  my 
Assent  frdm  the  la^gier  ground^  on  irtuch  thte  case  ha^ 

6  4  been 
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been  put  by  my  Brothers  Heath  and  Dallas:  but  i 
think  the  ground  op  which  I  hav^  put  it  is  alone  s 
sufficient  answer  to  all  the  arguments  that  have  been 
used»  and  is  sufficient  to  warrant  us  in  giving 

Judgment  of  nonsuit. 


iv^.  13.  Tremain  v.  Barrett^ 

^         ^''^^^'  Same  i;.  Faith* 

•  '^  J  aIT**  X*^^  Defendant  Faith  was  owaer  of  a  vessel,  which 

■ent  for  from  P^^  ^^  Halifax^  in  Nova  Scotia^  and  was  there 

a  fomgn         rq>air^  by  the  Plaintiffi.    The  Defendant  Barrett^  who 

SkT^kilttr.  ^"  *®  master,  gave  the  Plamtifi  bills  for  the  amount 

dniony  in  an    of  their  charges,  drawn  on  the  Defendant  Faiih^  in  Lon- 

intended  ac-     ^^^  ^U^h  the  latter  refused  to  accept     TTie  Pbdntifla' 

tion,  though  .  .    1 .  ,  ,      .  .       , 

the  writ  is  not  agent  m  tnis  country  thereupon,  having  pre^ously  ae» 

ttted  out  until   goainted  the  Defendant  Faith  that  in  the  event  of  his 

▼al  the  Sdn-  non*payment  he  should  be  under  the    necessity  of 

tiff  is  entitled    bringing  a  witness  at  Faith's  cost  from  Naoa  Scotia  to 

in  that  cause    pYOve  the  Plaintiffi'  case,  upon  his  refusal,  in  jAtgust 

to  the  costs  oa 

bringing  hun     ^^'49  wrote  to  the  PlaintiiSs  to  send  over  a  witness^ 

over,  his  sub-  -  Lee^  who  could  prove  their  demand  against  the  De- 
compensation fendant  Faithj  and  Lee  having  arrived  on  the  ad  of  JVb- 
for  his  loss  of  vember,  for  the  sole  purpose  of  proving  the  Plaintifis* 
**"dLr"th^"  demand,  on  Ae  following  day  an  action  was  com- 
suit  for  the       menced  against  Faith  for  work  and  labour,  and  mat&- 

purposes  there-  rials  furnished,  and  money  paid.     But  the  Defendant 

of,  and  to  the 

costs  of  hit       Barrett  also  having  arrived  in  England^  the  Plainti&' 

tttmtu  airent  sued  him  on  the  dishonoured  bills,    for  the 

But  if  the  ^ 
witness  being  sent  for  to  give  evidence  in  one  action,  the  Plaintiff  uses  his  testi* 
mony  in  another  acdon  against  a  different  party,  and  relaxes  his  diligence  in  the 
irst,  he  is  entitled  in  the  second  action  to  the  costs  only  of  the  witnesses'  sob- 
nstence  and  detention  for  the  purpose  of  the  second  action,  but  not  of  hb  voyago 
hither,  or  of  hu  retuni* 

amount^ 
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amount,  with  exchange,  charges,  and  interest :  and  ap* 
prizing  the  De^dant  Faith  that  it  was  not  intended 
to  press  on  th6  first  causey  except  for  the  costs,  hut  ex- 
pediting the  last,  recovered  therein  by  the  testimony 
of  Lee^  who  was  a  material  and  necessary  witness 
therein,    a  verdict  against  Barrett.      He   afterwards 
consented  to  an  order  to  stay  proceedings  in  the  action 
against  Faiih^  upon  payment  of  nominal  damages  and 
the  costs.     The  prothonotary  first  taxed  for  the  Plain- 
tifis  their  costs  in  the  action  against  Barrett^  and  al- 
lowed them  therein  liie  costs  of  Le^%  subsistence  and 
detention  here,  induding  his  expences,  and  a  reoom- 
pence  for  his  loss  of  time^  and  the  costs  of  his  return 
to  Halifax^  but  not  of  his  voyage  hither. 


Vaughan  Seijt,in  Hilary  term  1815,  moved  that  the 
prothonotary  might  review  this  taxation,  upon  the 
principle  which  he  conceived  to  be  established  by  the 
cases  of  Schimmell  v.  L(msada{a\  and  Sturdy  v.  An-^ 
drews  (6),  that  if  a  witness  is  brought  hither  firom  a  fb* 
reign  country  before  the  writ  is  sued  out,  though 
brought  bond  JUe  for  the  express  purpose  of  the  action, 
in  which  he  is  afterwards  examined^  yet  the  costs  of 
his  return  shall  not  be  allowed.  AJbrtiori^  they  ought 
not  to  be  allowed  in  this  instance,  where  the  witness 
was  brought  to  this  country  for  the  sole  purpose  of  an^ 
other  cause,  viz.  against  Faith^  betwem  whom  and 
Barrett  there  was  no  unity  of  interest.  The  same  reason 
which  shews  that  the  prothonotary  ought  not  to  allow 
the  costs  of  bringing  him  hither,  operates  with  equal  force 
against  allowing  the  costs  of  his  return*  And  even  if  the 
witness  being  foiind  here^  and  examined  in  the  second 
causey  the  costs  of  his  return  ought  to  be  allowed,  yet, 
nnoe  he  was  a  witness  in  two  causes,  only  half  those 
0O6ts  at  the  utmost  ought  to  be  allowed  in  this  action. 


(a)  Anttf  IT.  695. 
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JBhmei  Se^U  sbewed  cause  tnskmfer:  he  ttrged  thai 
the  sappotod  parity  of  reascm  would  not  dischai^  the 
Defttdant  from  the  costs  of  the  wiener's  retura;  for, 
lie  conteiided,  that  the  Plaintifls  trere  entitled  to  re- 
odre  in  dii»  cause  the  costs  also  of  bringing  him  hitfa^. 
The  question  was,  whether  a  person  having  resolved  i^ 
hb  own  mind  tiiat  he  has  a  cleat  right  of  action^  and 
Uh^  it  is  cledrly  necessary  to  bring  a  witness  from  a 
distant  country  to  prove  it,  if  in  sending  for  him  he 
anticipates  the  suing  out  of  the  ^rit,  is  therefore  not 
Mlitled  to  has  costs  of  bringing  him,  and  of  his  return. 
This  is  not,  m  m  dchimnel  v,  Lousaddj  a  ease  where  a 
perton  has  brought  the  witness  hither  in  order  to  try 
whether  upon  eatanfiination  &e  cotdd  find  ground  to 
support  ai^  action.  Mansfield  C.  J.  in  that  case  pro« 
eeeded  upon  the  supposed  resak  of  inquiries  into  the 
ptactice  of  the  Court  of  King's  Bench  as  to  allowing 
the  costs  of  a  witness  coming  hither  (a),  and  upon  a 
sCateineni  that  the  edsts  of  his  coming  are  not  allowed 
i#  &6  witness  c^me  heScfte  the  suit  commenced,  but  that 
^!^tii  in  dttt  case  the  costs  of  his  return  are  allowed  in 
fhd  Kirig^s  Bench.  Man^U  C.  J.  adopted  the  former 
^ast  of  the  practice,  but  not  ^pprovitig  the  distincdoU^ 
^  fluted  the  latter,  and  held  that  if  nothing  was  allowed 
ibf  hi»  coming,  neither  ought  any  thing  to  be  allowed 
(W'  his  return.  But  not  only  does-  the  practice  of  the 
King^s  Ben<&h  as  to  the  costs  of  return,  steadily  coin- 
dd<  with  the  practice  now  adopted  by  the  prothonotaty, 
belt  eten  the  practice  of  that  Couit  as  to  the  costs  of 
eoming  is  the  contrary  of  that  which  M  supposed  to 
have  been  reported  hither  in  SchinmeU  v.  LouscuUx  /  for 
Co  a  quiery  pat  in  writing  to  the  master  of  the  King's 
Bench,  ^  if  one  who  hath  a  clear  right  of  action^  dnd 


{a)  The  prodioootaiy  here- 
upon fUted  to  the  Court,  that 
the  enquiry  to  which  the  mas- 
ter's answer  was  gtiren  in  that 
€M»  was,  whether  the  costs  of 


coming  were  to  be  allowed,  when 
the  witness  was  brought  for  the 
purpose  of  seeipg  whether  tha 
action  would  He. 
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is  determined  to  sue,  before  action  brought,  sends  for 
a  witness  from  abroad  in  order  to  support  his  cause, 
'wliether  he  is  entitled  to  the  costs  of  bringing  over  the 
witness,"    the  Master  answers  in  writing,  that  he  is. 
In  the  view  taken  by  the  prothonotary,  the  circum- 
stance of  the  writ  being  sued  out  oi'  not,  is  immaterial, 
fbr  there  are  many  matters  necessary  to  the  ultimate 
success  of  the  cause,    the  costs  whereof  are  allowed^ 
though  they  are  incurred  before  'the  writ  sued  out,  as 
the  preparing  of  affidavits,  of  a  special  declaration,  and 
perhaps  even  of  the  brief  for  trial ;  so,  of  the  warrant 
of  attorney,  and  of  a  special  original.     Many  of  the 
former  distinctions  on  this  subject  are  how  done  away. 
It  formerly  was  laid  down  as  a  general  rule,  that  no 
costs  of  a  witness  could  in  any  case  be  allowed,  except 
fbr  the  time  during  which  he  was.  within  the  reach  of  a 
suipana.      Thellusson  v.  Staples.      Hagedom  v.  AIl^ 
nutt  (a)^  was  one  of  those  anomalous  cases. 

GiBBS  J.   observed,  that  the  practice  of  tlie  Court 
of  King's  Bench  as  to  the  costs   of  the  witnesses' 
retom,   was  clearly  ascertained  to  be   sudi  aa  was 
oontended  for  the  PlaintiA.      Th^   reporter  of  the 
decisum  in  Schivumeli  v.  Lomada^  had  omitted  there  to 
state  one  part  of  the  praetice  in  such  a  case  in  'the 
Cknirt  of  Kii^s  Bench,  namely,  that  in  that  Cotut  the 
GOils  of  his  return  were  given.    Their  practice  was  cer- 
tified to  be,  that  there  the  costs  of  bringing  a  witness 
6¥er  were  not  to  be  allowed,  the  costs  of  his  deteniisn 
were  to  be  allowed,  and  the  costs  of  his  return  were  to 
be  allowed;  but  the  Plaintiffs  were  Met  by  the  dedsioD 
m  Ihis  Court,  that  the  costs  of  sending  back  the  witaaeis 
ace  not  here  to  be  given.    This  action  agauist  FaiSi 
fioff  money  paid  is  wholly  a  different  action  from  the 
ttetion  against  Barrett  on  the  bills- of  excbiuige;     White 
the  witness  is  here,  the  Plaintiflfs,  finding  Barreii  here, 
sue  him  on  the  bills,  on  which  they  could  not  sue  Faiths 
(a)  Jiniif  iu.j79. 
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who  had  not  accepted  them,  and  they  use  the  witnesf 
who  is  here,  as  a  witness  in  that  action.  The  difference 
between  the  case  of  Schimmeli  v.  Lousada  and  this  case, 
is,  that  there  t(ie  witness  was  brought  for  the  purpose  of 
that  action;  here  the  witness  was  not  brought  over  with 
a  view  to  this  action  against  Barrett^  who  was  accident- 
ally here,  but  with  a  view  to  the  action  against  Faith, 
The  rule  therefore  must  be  absolute  for  the  prothono- 
tar^  to  review  his  taxation,  and  he  must  grant  costs  for 
the  detention  of  the  witness  here  for  the  purpose  of  this 
action  for  a  reasonable  time,  which  is,  (to  use  the  lan- 
guage of  the  late  Chief  Justice,)  *^  from  the  time  of  its 
commencement,'^  pending  the  action,  and  certainly 
until  the  witness  could  reasonably  get  out  of  the  coun- 
try again,  but  not  of  his  returo* 

Rule  absolute. 


In  the  action  against  FaUk  the  prothonotary  after- 
wards, upon  an  affidavit  that  Lee  was  a  material  and 
necessary  witness  in  the  cause,  and  the  only  person  who 
could  prove  certain  of  the  &cts,  and  that  he  was  ex- 
pressly sent  for,  for  the  purpose  of  that  cause,  allowed 
the  Plaintiflb  the  costs  of  his  voyage  to  England^  of  his 
subsistence  and  detention  her^  (except  of  such  time  for 
which  he  had  awarded  the  Plaintifis  the  costs  of  his 
subsistence  and  detention  in  the  action  against  Barrett^) 
and  of  his  voyage  back;  considering  that  as  the  Plain- 
tiff had  a  clear  ground  for  this  action,  and  had  sent  fbr 
the  witness  for  the  express  purpose  of  bringing  it,  not  of 
judging,  (upon  which  circumstance  Mansfield  C.  J.  ap- 
peared, as  well  hy  the  report  (a)  as  by  a  note  of  that 
case  taken  by  the  prothonotary  himself  to  have  sup- 
ported the  opposite  practice  in  SchimmeU  v.  Lousadoj) 
whether  an  action  could  be  brought  on  his  testimony, 
there  was  a  material  distinction  between  the  two  cases 
in  that  reelect.  ^       » 

(«}  AnUt  IT.  695. 
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VoHghan  Seijt  in  East^  term  moved  that  the  pro- 
'diQnotary  might  review  his  taxation  in  the  action 
against  Faith^  contending  upon  the  authority  of  Sckim^ 
null  V.  Lousada^  and  Sturdy  v.  Andrews,  that  inasmuch 
as  the  witness  was  sent  for,  and  landed  in  this  country' 
before  the  writ  was  sued  out,  the  costs  of  his  coming 
and  of  his  return  ought  not  to  be  allowed,  and  there 
was  no  precedent  wherein  that  practice  had  prevailed. 

GiBBS  C.J.  It  appears  that  the  prothonotary  has 
allowed  nothing  here,  which  has  been,  or  could  be 
allowed  in  any  other  quarter.  If  there  be  a  strict  and 
rigid  rule  tliat  nothing  shall  be  allowed  in  the  costs  of  a 
witness  who  is  sent  for,  for  the  purposes  of  a  cause,  un- 
less the  writ  is  sued  out  before  he  is  sent  for,  then, 
indeed,  the  prothonotary  must  review  his  taxation. 
We  decided  the  case  o(  SchimmeU  v,  Lousadaj  princi- 
pally on  an  apprehension  that  there  was  a  strict  and 
rigid  rule  in  the  Court  of  King's  Bench,  that  nothing 
was  ever  allowed  for  the  coming  of  a  witness  previously 
to  the  writ  being  sued  out;  but  the  prothonotary  states 
to  as,  that  he  has  spoken  to  the  master  in  that  Court, 
who  does  say,  that  under  such  circumstances  he  should 
have  no  difficulty  in  allowing  those  costs.  We  think, 
liowever,  the  Defendant  may  have  a  rule  to  shew  cause, 
because  the  case  of  Schimmell  v.  JLomada  seems,  as 
now  reported,  to  run  counter  to  our  inclination.  Upon 
the  discussion  of  the  case  of  Tremain  v.  Barrett,  last 
term,  and  upon  a  note  which  we  received  from  one  of 
the  Juciges  of  the  Court  at  that  time,  we  were  induced 
to  doubt  whether  the  rale  was  exactly  that  which  w&s 
proceeded  on  in  the  case  of  Schimmell  \,  Lousadoj  as 
it  18 represented  in  the  printed  report;  and  therefore 
the  case  should  be  heard,  and  time  should  be  taken 
for  making  enquiry  into  the  practice  of  the  Court  of 
King^s  Bench  in  such  case. 

Rule  nUL 
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On  this  day  Gibbs  C  J.  reported  the  practice  of  tha 

Court  of  King's  Bench  to  coincide  with  that  whiob 

the  prothonotary  bad  in  the  present  instance  adopted^ 

and  the 

Rule  was  discharged* 


^  /  '^^A?^/  j{7^Penry  Gretton,  Isaac  Andrews,  Jane  Ha- 

/^/4  f//-  /y  //  WARD,  and  George  Haward, James  Haward, 

J     J  Q       Edward  Haward,  Ann  Haward,  and  Jane  < 
fj  J  doUl  f'4  ^.       Haward  the  Younger,  Infants,  Plaintiffs ; 

ANn 
Elizabeth  Haward,  JGeorge  Gardner,  Wil- 
liam Haward  the  Younger,  Benjamin  Page, 
William  Watson,   and  Robert  Lakglet 
Applbtard,  Defendants. 

Devise  to  my  H'^HIS  was  a  case  dkected  for  the  opinion  of  the 

wife  A.  of  all  Judges  of  this  Court  by  Sir  WiUiam  Grants  M.R. 

"*^  "^  wtate  ^®  material  parts  whereof  were  as  follows : 

the  first  paying  Searle  Edward  Howard^  being  at  the  respective  times 

my  jastdebu  of  making  his  will,  and  of  his  death,  seised  in  fee  of. 

^^et ;  and  certain  freehold  messuages  at  Cfiaring  Cross  and  in  Saini 

after  ber  de-  Martinis  Lane,  Middlesex,  made  his  will,  bearing  date 

fc^^f  te  *®  '^*  o(Jtme  1747,  duly  executed  to,  pass  freehold 

kody, share  estates,  in  the  following  terms:  «  I  give^  devise^  and 

and  share  alike  bequeath  unto  my  loving  wife  Ann  Haward,  all  my 

oMilnA  in  ^^  *"^^  personal  estate  of  what  nature  or  kind  soever, 
default  pf  issue  she  first  paying  all  my  just  ddbts  and  funeral  expenice% 

tobelawfiiUy    ^j  ^^j^  ^^  decease  to  the  heirs  of  her  body,  share 

begotten  by  *' 

me,  to  be  at     And  share  aGke  if  more  than  one,  and  in  de&ult  of  issue 

ber  own  dis-  to  be  lawfully  begotten  by  me^  to  be  at  her  own  dis* 
b^'children  posalj"  and  he  appointed  his  wife  hia  woie  csacutwi 
of  the  testator 

and  his  wife»  held,  that  the  wfe  took  only  an  eitate  for  life,  with  remainder  to  all 
the  children  as  tcaanu  10  oomnon  in  fee. 

and 
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and  residuary  legatee.    The  testator  died  in  1 77(5,  with- 
out having  revoked  or  altered  his  will,  leaving  Ann  Hu" 
ward  his  widow,  and  six  children  by  her,  him  surviving, 
viz.  Edward  Howard  his  eldest  child,  Ann  Howard  the 
younger,  afterwards  Ann  Gardner^  mother  of  the  De- 
fendant George  Gardner^  his  second  child,  the  Defend- 
ant Elizabeth  Howard  his  third  child,  tVilliam  Howard^ 
the  father  Qf  the  in&nt  Plaiptiffa  and  of  the  Defendaiit 
William  Havoard  the  younger,  his  fourth  child,  Franoi^ 
Howard  his  fifth  child,  and  James  Howard  his  sixth 
child.  '  Ann  Howard  the  widow^  upon  the  death  of  the 
testator,  entered  into  po3se8sion  of  his  freehold  estate^ 
by  virtue  of  the  said  devise  thereof  to  her,  and  contK 
nued  in  the  receipt  of  the  rents  and  profits  thereof  pntil 
her  death.     On  the  8th  of  September  1 807  Ann  Howard 
the  widow,  by  deed  of  that  date,  covenanted  to  levy  a 
fine  sur  conusance  de  droit  come  ceo  of  the  premises,  and 
^ch  $ne  was  duly  levied  accordingly  as  of  Trinity  term 
47th  Geo.  3*,  and  proclamations  were  duly  made  there^ 
QU ;  and  the  fine  was,  by  that  deed,  declared  to  enure 
to  such  uses  as  she  the  said  Ann  Howard  should  bj 
deed  or  will,  signed  and  published  in  the  presence /)f 
and  attested  by  three  or  more  credible  witnesses,  limit 
or  appoint,  and  in  de&ult  o^  and  subject  to  such  li- 
mitation or  appointment,  to  the  use  of  herself  jfor  lif^ 
^ns  waste;,  with  remainder  to  the  use  of  fVilliam  Ha^ 
togird  her  son,  Elizabeth  Howard  her  daughter,  and 
George  Gardner  hei:  grandson,  as  tenants  in  commoJ^ 
in  fee.    That  fine  was  passed,  and  the  deed  to  lead  the 
uses  thereof  was  executed  by  the  said  Ann  Howard 
without  the  knowledge  or  consent  of  fV.  Hawurd  the 
fion.    Ann  H<mard  the  widow,  aft^  the  death  of  Wm^ 
Howard  the  soo,^  who  diod  in  1809,  by  her  will,  dated 
the  7th  o( August  1809,  signed  and  published  by  her  ip 
the  presence  of  and  attested  by  three  ctedihl^  witnesses^ 
^uect^  limited,  wd  ^jfpoinifiA  that  the  estfite  devised 

to 
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to  her  by  the  will  of  the  testator  S.  E.  Howard  should 
thenceforth  be  and  remain,  and  that  the  indenture  and 
fine  before  stated  should  enure^  as  to  one  moiety  of 
parcel  of  the  pi-emises,  to  the  use  of  her  grandson  the 
said  George  Gardner,  his  heirs  and  assigns ;  and  as  to 
the  remaining  moiety  of  that  parcel  to  the  use  of  Ben- 
jamin Page^  WiUiam  Watson,  and  Bobert  LangUy  Ajh- 
pUjfard,  their  heirs  and  assigns ;  and  as  to  the  residue 
of  the  premises,  to  the  use  of  her  daughter  the  Defend- 
ant Elizabeth  Hawardj  her  heirs  and  assigns  for  ever. 
Ann  Howard  ^ed  on  the  loth  day  of  February  1810, 
without  having  revoked  or  altered  her  said  will,  leaving 
the  Defendant  Elizabeth  Howard  her  daughter  and  only 
remaining  child,  and  the  Defendant  WiUiam  Howard 
the  younger,  her  grandson,  and  heir  at  law  as  well 
to  her,  as  to  the  said  S.  E,  Howard,  and  the  in- 
fant Plaintifis,  who  were  also  her  grandchildren  by 
her  son  WiUiam  Howard,  and  the  Defendant  George 
Gardner,  her  only  other  grandchild,  her  surviving. 
Upon  the  decease  of  the  said  Ann  Heemard^  the  said 
Elizabeth  Howard,  and  George  Gardner,  and  the  said 
Robert  Langley  Appleyard,  on  behalf  of  himself  and  the 
said  Benjamin  Page  and  WiUiam  Watson,  respectively 
entered  upon  the  estate  and  premises  late  of  the  testator 
.  &  E.  Howard,  and  have  ever  since  received  the  rents 
and  profits  thereof,  claiming  to  be  entitled  thereto,  or 
to  certain  parts  or  proportions  thereof  respectively, 
under  or  hf  virtue  of  the  will  of  the  said  Ann  HawanL 
This  bill  was.  filed  by  the  Plaintifis,  who  were  devisees 
of  the  said  WiUiam  Haxi&ard  the  son,  against  the  de- 
visees named  in  the  will  of  the  said  Ann  Howard,  and 
against  WiUiam  Howard  the  younger,  the  heir  at  law, 
insisting  that  under  S.  E.  Howard't  will,  she  the  said 
Ann  Howard  took  only  an  estate  for  life  in  the  devised 
estates,  with  remainder  to  the  heirs  of  her  body  as 
tenants  in  oonunon,  either  in  tail,  or  for  life  only,  ex<^ 

10*  ^  psctsol 
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pedant  upon  her  decease^  and  that  in  either  case^  whe-       igi^. 


»7 


< — ^-— • 


ther  the  reqiectire  interests  of  her  children  were  to  be         

estates  tail  in  their  several  shares,  or  estates  for  life       ^^^ 


v» 


only,  still  fVi  Howard  the  son,  as  the  heir  at  law  of  his  Hawabo. 
father,  the  testator  SL  E*  Hjaward^  must  have  taken  the 
ifcltimatp  remainder  or  reversion  in  fee  in  all  the  shares, 
and  consequently  must  have  been  absolutely  entitled  to 
his  own  one-sixth  part  or  share  devised  to  him,  and  to 
the  shares  of  such  others  of  the  said  testator's  children 
as  died  without  issue  in  his  lifetime;  The  Defendants, 
on  the  contrary,  insisted  that  the  said  Ann  Howard 
took  an  estate  tail  under  the  testator's,  S.  £•  Howard^ 
will,  and  a  question  was  made  between  them  whether 
or  not  the  fine  levied  by  her  was  effectual  to  bar  that 
estate  tul;  the  infimt  Defendant  fVtUiam  Howard  the 
heir  at  law  contending  that  the  said  Ann  Howard  took 
such  estate  tail  by  the  gift  of  her  husband,  and  was 
therefore  ^inci^Mible  of  barring  it ;  and  that  by  force  of 
the  Stat  I  ith  Hen.  7.  c.  20.,  the  fine  levied  by  her  was 
void.  The  other  Defendant  on  the  contrary  contended 
that  the  fine  was  good,  and  claimed  under  the  deed  de<- 
daring  the  uses  thereof,  and  under  the  said  Ann  Howti^d^s 
will.  The  questions  for  the  opinion  of  this  Court  wer^ 
ist,  What  estate  Ann  Howard  the  widow  took  under 
the  will  of  &  K  Howard  her  late  husband  ?  2d,  In 
case  she  took  an  estate  tail  in  the  premises  devised  to 
her  by  her  husband's  will,  whether  she  did  by  any  fine, 
deed,  or  instrument  bar  such  estate?  3d,  In  case  she 
took  BODi  estate  for  life^  or  an  estate  tail,  and  did  not  bar 
tbe  sam^  then  what  estate  each  of  her  children  took 
under  &£•  Hsvord's  will  ? 

Bat  Seijt  for  the  Plaintiffi,  who  were  the  densees 
under  the  will  of  William  Howard  the  son,  admitted 
that  the  charge  for  payment  of  debts  which  accom- 
panied the  devise  to  the  widow  Ann  Howard  would 
-     Vox.  VI.  H  have 
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have  giren  her  a  lee  simple^  had  it  not  been  qualified 
by  the  succeeding  devise  ^  to  the  htin  of  her  body^ 
share  and  share  alike  if  more  than  one;"  bnt  by  those 
words  the  devise  to  h^  was  restricted  to  a  life  e0tata 
The  words  **  heirs  of  the  body"  might  be  used  either  as 
words  of  limitation,  or  of  purchase;  and  in  the  present 
instance,  they  were  used  as  words  of  purchase^  and  the 
terms  of  the  devise,  ^  all  my  estate,"  vested  in  the  chil«' 
dren  an  estate  in  fee  simple  aa  tenants  in  common,  expect- 
ant on  their  mother's  decease.  Bdilis  v.  Gale  (a).  The 
doctrine  that  heirs  of  the  body  might  be  words  of  pnr- 
ehase,  was  recognized  by  Lord  Hardwicke  m  the  case 
o{Bag$haw  v.  Spencer  (&),  and  by  the  Court  of  King^» 
Bendi  in  Doe,  on^the  demise (ffLongy  v.  lMnmg{e\  and 
Z>of,  en  the  demise  qfStrov^j  v.  Gaffe  {d\  Hie  words 
^  share  and  share  alike/'  found  in  this  devise^  indicate  a 
dear  intention  that  the  eldest  issue  should  not  take  allr 
but  that  the  estate  should  be  equally  divided  amongst 
all  the  children,  and  are  therefore  inconsistent  with  an 
estate  tail.  Besides  the  numerous  authorities  iiilly  con* 
sidered  in  Doev^Goffey  the  case  of  Z>of,  an  demise  of 
Oittman^  v.  iavey{e)ris  an  authority  not  only  that  <<  issue 
ef  the  bod/'  might  tirfce  as  purchasers,  but  that  the 
words  <<  his,  her,  or  thehr  heirs,  equally  to  be  divided 
if  more  than  on^**  convey  an  estate  in. fee  to  the  diil* 
dren  as  tenants  m  common.  The  final  clause  too^ 
<<  and  in  de&ult  of  issue  lawfully  begotten  by  me$  to  be 
at  her  own  diqposd,"  nhew  by  the  strongest  inference^ 
diat  if  the  wife  bad  issue  by  die  testator,  the  land  was 
not  to  be  at  her  disposal. 


Lens  Seijt,  on  behalf  of  the  DefendanU  Elizabetk 
Ebmardj  and  c£Piagep  Watsaih  ^d  AppUyard^  the  de* 


{a)  %  Fss.jfi. 
\h)  X  Fa*  S4a« 
it)  %Bmr»iiQO» 


(dj  xxJB/ii/,668. 
(i)  4Eajt,zts. 
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uq4^  the  will  ofAmn  Hxnoard  (a),  contended  that       |8 1 5. 
Aan  Hamard  the  widow  took  by  the  devise  in  her  hus-    \^^    ^ 
band's  will  ao  estate  tail;  that  she  had  barred  the  re-  ^. 

Kmaindar  in  tail  by  her  fine^  ahd  had  well  appointed  Q^w^aro* 
tbe  premises  to  those  Defendants  whom  he  represented. 
The  words  <<  share  and  share  alike,''  on  which  the 
JMaintifls  rely,  have  in  many  cases  been  madc^  to  give 
way  to  a  general  intent  of  the  testator,  and  an  estate 
tail  has  been  decreed  notwithstanding  them.  .  I^ord 
EUenbarottgh  C  3.  acknowledges  the  will  in  the  case  of 
Doe  V.  Gqffi  to  be  very  singular,  therefore  it  establishes 
no  precedent  for  other  cases.  In  tfaa  case  of  i>or,  & 
CScmdfer,  v.  White  {b\  a  particular  intention,  though 
clearly  expressed,  was  made  to  give  way  to  the  general 
intent  of  the  testator,  and  the  words,  <<*  heirs  of  her  body 
kiwiully  to  be  begotten  for  ever,  as  tenants  in  common^ 
and  not  a^  joint  tiRants,"  did  not  prevent  the  ancestor 
firam  tddng  an  estate  taiL  In  the  case  oiDoe  (c),  oA 
demise  efCoek^  v.  Cooper^  Lord  Kem/on  C.  J.  observed, 
that  the  general  intent  of  the  testator  that  all  the  issue 
of  the  devisee  should  inherit  before  the  estate  went  over, 
could  be  fidfilled  only  by  construing  the  devise  to  give 
an  estate  tail  to  the  first  devisee^  though  there  was  ex- 
pfenly  given  him  only  a  life  estate  and  after  his  decease 
to  his  issue  as  tenants  in  common.  Piersony.  Vicker${d) 
is  to  the  same  effect.  Dof  ^.  Q^  does  not  militate 
against  this  ix}D3truction»  for  Lord  ElUnborciigh  C.  J. 
esqpressly  detecQMMs  the  case  on  the  particular  circum- 
stances,, gu^gdlPg  his  judgment  by  declaring  that  the  de- 
cision will  not  break  in  upon  any  of  the  cases  there  cited. 

(•)  Skttberdf  Solicitor  Oeos-  of  the  otber  defcndsnti,  ooKy 

nl»  appeared  ibr  the  Defendant  Lou  wai  heard  on  that  aide. 
George  Gmrdmer^  whoie  caie  and         (3)  7  7*.  JL  34X* 
qocftioabdBi^identktlwiththoae        (c)  \Ma$t^%%^ 

H  a  Secondlyt 
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Secondly,  if  the  widow  Ann  Howard  did  tiike  an  estate 
tail,  she  had  barred  it  by  her  fine,  notwithstanding  the 
Stat,  r  I  H.  7*  c.  20.,  which  speaks  of  the  cases,  where  s 
woman  hath  any  estate  in  tail  to  herself,  or  to  her  use^ 
in  any  hereditaments  of  the  inheritance  or  purchase  of 
her  husband,  or  given  to  the  husband,  and  wife  in  tail 
by  any  of  the  ancestors  of  the  husband,  or  by  any  other 
person-seised  to  th^  use  of  the  husband,  or  of  his  an- 
cestors. This  statute  is  confirmed  by  the  stat  3:2  H.  8* 
r.  36.  5. 2.  Hiis  act  was  made  for  the  protection  of  the 
husband ;  it  does  not  apply  to  the  case  where  the  hus- 
band, after  marriage^  by  devise  gives  an  estate  to  com* 
mence  after  his  own  decease ;  nor,  as  a  husband  could 
not,  at  common  law  convey  any  estate  directly  to  his 
wife,  could  the  statute  apply  to  any  other  than  cases  of 
a  provision  made  by  the  husband  before  marriage.  The 
diqiosition  too,  which  the  testator  has  enabled  his  widow 
in  certain  events  to  make  of  this  estate^  is  wholly  beside 
the  purpose  of  this  statute.  In  the  case  of  Foster  v. 
Pitfall  {a\  it  was  held  that  a  devise  by  the  husband  to 
the  wife  in  tail,  though  within  the  words,  was  not 
within  the  intent  of  this  statute^  the  meaning  of  which 
was,  that  the  wife  should  not  prgudice  the  hdrs  of  the 
baron,  that  the  land  should  jiot  descend  to  them. 
Hughs  V.  Clubb  (b)  is  a  similar  decision.  Bro.  Abr.  (c) 
A  devise'of  land  by  the  husband  to  the  wife  by  his  will 
is  not  pleadable  in  bar  of  dower,  for  it  is  a  benevolence 
and  not  a  jointure,  which  nole^  by  all  the  justices ;  and 
6  Ed.  6.  is  cited.  This  dedsion  is  recognized  by  Lord 
Coke{d\  mdlh^.ie) 

As  to  the  third  question,  the  counsel  for  all  the  De- 
fendants agreed  that  if  the  widow  took  only  a  life  estate^ 


{a)  Cro.EL% 
061- 

(b)  Com  369. 

(c)  Bro.MnfDowert6g* 


S.  C  I  Leon.        (d)  Venwt^t  csk,  4  Oo.  4*N 
(0  Between  Dcnms  and  5/«- 
tham^  948. 
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the  children  of  the  testator  &  E.  Howard  took  estates 
in  fee  in  common. 

Btosset  Serjt.,  for  the  Defendant  Wm.  Haymard,  the 
Beir  at  law  of  the  testator  S,  E,  Howard^  and  of  the 
widow  Ann  Homoardy  and  of  three  of  their  sons  who 
had  died  intestate  and  without  issue,  being  the  eldest 
son  of  their  eldest  son  William^  contended  first,  that 
for  the  reason  stated  by  LenSf  the  widow  took  an 
estate  tail,  and  that  her  fine  was  inoperative.  'In 
iurtherance  of  the  first  of  these  positions  he  urged 
that  this  was  an  estate  in  tail  special,  viz.  to  the  heirs 
of  her  body  begotten  by  the  testator  S.  E.  Hawardf 
which  materially  distinguished  this  case  from  those 
cited  by  Lens  on  the  2d  point.  The  distinction  taken 
between  Doe  v.  Gqffi  and  Doe  v.  Cooper  is  the  materiar 
distinction  which  has  governed  all  the  cases,  viz.  that 
in  the  case  of  Doe  v.  Go^,  the  event  on  which  the 
estate  is  to  go  over,  is  not  in  de&ult  of  such  issue,  but 
if  such  issue  shall  depart  this  life  under  21  years;  it  is 
quite  condstent  with  this  provision,  that  the  word 
heirs  may  mean  children,  and  upon  the  death  of  some^ 
their  shares  may  consistently  go  to  the  others.  Doe  v. 
Laming  ii  entirely  consistent  vnth  Doe  v.  Gqff^.  He 
also  cited  Counden  v.  Gierke  {a).  In  Doe  v.  Elvet/y  the 
question  was  not,  whether  the  first  taker  took  an  estate 
for  life  or  in  tail,  but  whether  the  limitation  over  was 
a  contingent  remainder  or  an  executory  devise,  and  the 
Court,  in  awarding  the  postea  to  the  Plaintiff,  say,  it  is 
immaterial  whether  the  first  taker  took  for  life  or  in 
tail.  As  to  the  2d  point,  it  was  apparent  that  the 
aole  intent  of  the  statute  was  to  protect  the  issue  in 
tail  of  the  marriage^  so  that  it  might  not  be  in  the 
power  of  the  wife  to  prevent  the  land  from  descending 
to  them.    When  the  statute  first  passed,  it  applied,  in- 


(a)  Hob.  %^ 

H3 


deed,. 
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1815.       deed^xto  fewer  cases  than  now  exist,  but  as  the  new 


cases  arose,  of  estates  tail  created  by  devise  of  the 
husband,  and  otherwise,  the  statute  applied  to  them.  The 
case  m  Bro.  Ahr.  arose  on  a  question  of  dower,  which 
is  governed  by  another  statute,  viz.  27  //•  8.  c.  10.  and 
arose  too  upon  a  gift  by  a  stranger  to  the  husband  and 
wife  jointly,  which,  as  it  was  held  in  {a)  Ward  v.  Wdl^ 
thew,  is  not  a  jointure  within  the  statute  .1 1  if.  7.  If 
any  of  the  cases  cited  are  of  devises  in  tail  by  a  husband, 
the  distinction  is,  that  they  are  devises  to  the  wife  in 
tail  general.  It  cailnot  be  contended  that  a  devise  by 
the  husband  for  the  benefit  of  the  issue  of  any  future 
husband,  is  a  provision  for  the  issue  of  his  own  marriage; 
but  in  this  case  the  devise  is  in  tail  special,  which  can 
be  beneficial  to  his  own  issue  only,  and  to  such  cases 
the  statute  applies.  There  is  no  ground  for  the  dis- 
tinction taken  between  a  devise  and  any  other  form  of 
conveyance.  The  cose  of  Hugfis  v.  Clttbb  is  very 
materia  for  this  construction ;  for  Pratt  C  J.  determined 
that  *^  the  intent  of  the  statute  extends  only  to  cases 
where  the  husband  settles  lands  on  his  wife  by  way  of 
jointure,  to  which  the  issue  between  them  shall  be  in- 
heritable," and  the  statute  takes  notice  of  a  sole  estate 
in  the  wife,  as  well  as  of  a  jointure. 

Best,  in  reply,  mainly  relied  on  the  judgment  of  tho 
Court  of  King's  Bench  in  Doe  v.  Gqffe.  In  that  cas^ 
as  in  this,  the  testator^s  main  intent  was,  that  his  children 
should  be  provided  for,  which  could  be  efiectuated  only 
by  giving  his  wife  an  estate  for  life,  not  by  ^ving  her 
an  estate  tail,  which  would  enable  her  to  alienate 
the  property  from  his  children.  The  principal  case 
materially  differs  from  those  cited  for  the  Defendants. 
If  there  are  children  of  the  testator  at  any  time  of  the 
widow's  life,  her  power  of  dispodtion  over  the  foe  i& 


(0)  Cro.Jac,  174* 
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gme,  the  estate  vests  m  tbe  cbildrea  ia  fee^  ood  doep 

sot  renuun  subject  to  her  afipoiiitment  is  lavour  of  any 

cfaildres  whom  the  wido^  may  haTe  by  any  other, 

httshmd.    As  to  the  second  point»  the  words  of  the 

sist  1 1  H.  7*  are  Ua]ge  enough  to  embrace  sot  osly 

the  9odes  of  oonreyance  known  at  the  time  of  passisg 

that  statute^  but  any  which  have  been  subsequently  ii^- 

Tented  or  created.    The  words  of  the  statute  <<  aliens 

release  or  confirm  with  warran^,"  ^PP^y  ^  ^  species 

of  alienation ;  and  though  alienation  by  will  was  not 

then  known^  yet  this  is  a  case  within  the  mischief  and 

the  sound  way  of  interpreting  all  statute^  is  to  expound 

them  so  as  to  comprehend  all  mischiefi  that,  are  within 

thdr  scope.    HarcL  21 1.  *\  Things  constituted  de  novo 

have  often  been  construed  to  be  withm  the  meaning  of 

former  laws,"  and  he  cites  several  instances,  (a)  and  the 

Court  adjudge  accordingly.    If  therefore  the  widow  took 

an  estate  tail,  her  power  of  barring  it  was  restrained  by 

the  statute  because  the  entail  was  special.     The  case 

d  Hughs  V.  Clubbj  and  the  case  in  Cro.  El,  and  i  Leon. 

were  both  cases  of  tail  general,  and  decide  nothing  on 

this  case,  which  is  of  an  estate  in  tail  special  ex  prooisiane 

viri^  for  whether  it  be  created  by  devise  or  otherwise 

is  immaterial,  and  th&t  point  is  never  mooted  in  either 

of  the  decided  cases,  aldiou^h  it  must  have  been  suf* 

fidently  obvioust  ' 

Cur.  adv.  vuU. 


Hawaii*. 


The  Court  afterwards  sent  to  the  Master  of  the  Rolls 
the  following  certificate : 

We  have  heard  this  case  argued  by  counsel,  and 
sre  of  opinion, 

ist,  '^Bt  Jnn  Haoxtrd  the  widow  took  under  the 
win  of  Sprle  Eiimard  Ha:maTd  her  late  husband  aix 


Khop fHhtrbam^ OMf  2aH.7.    Fkw.  Com. 467. 


H4 


estate 
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estate  for  life  only  in  the  devised  premises,  and  con^ 
sequently  the  second  question  proposed  does  not  arise. 

3d,  That  each  of  her  six  children  took  under  the 
said  will  a  fee  simple  m  remainder  expectant  upon  his 
mother's  life  estate,  in  one  undivided  sixth  part  of  the 
said  premises,  as  tenant  in  common  with  the  other  five 
children." 

V.  GiBBS. 

J.  Heath. 
A.  Chambbe. 
il.  Dallas. 
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CAS  E  S 

ARGUED  AND  DETERMINED  ,g,- 

IN  THK 

Court  of  COMMON  PLEAS, 

AMD 

OTHER   COURTS, 

IM 

Easter  Term^ 

In  the  Fifty-fifth  Year  of  the  Reign,  of  George  Itl. 


Ex  parte  Corpus  Christi  College.  April  t%. 

JDBST  Seijt  in  the  hst  term  moved  that  Mr.  Fry^  an  The  Court  wOl 

attorney,  who  had  been  employed  as  the  steward  «»teruin  a  ^ 

of  Corpus  Ckristi  College,  Oxford^  might  pay  over  the  dicdOTow"' 

sum  of  260L  of  rents  which  he  had  received  for  their  one  of  its  of- 

use,  and  might  deliver  over  the  court'^roUs  of  the  manor     ^^^  ** 

of  North  Grovtf  and  all  muniments  and  papers,  with  steward  c^  a 

costs.  The  Court,  after  some  hesitation  as  to  their  juris-  manor,  to  make 

diction  to  order  the  payment  of  moneyy  granted  a  rule  court-touT  ^ 

niii  to  the  whole  extent  prayed :  the  rule  was  drawn  andmummcnti 

of  hit  em« 
ployer. 
And  alao,  2$  it  teems,  to  compel  him  to  pay  over  rents  received. 
An  attoney,  holding  over  nnti  receifedi  is  not  compeUaUe  to  pay  intereit  on 
thenu    SfmWi* 

up 
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1 815.       up  in  terms  which  required  that  he  should  pay  interest 

J"'    ^  ^      also  on  the  sums  detained.    He  had  since  paid  over 
Ex  ptite  Cor-  '^ 

rus  Chiusti  the 'money,  but'  had  not  paid  the  costs  or  interest : 
CoLLiGB.     wherefore  Best  now  moved  to  make  the  rule  tdisolute 
as  to  the  residue  of  the  relief  prayed. 

Per  Curiam.  We  cannot  make  Mr.  Fry  pay  interest, 
nor,  according  to  modem  decisions,  is  it  due  to  him^ 
aifd  ike  TuU  Mght  n«t  to  have  bete  Irawn  up  for  pay- 
ment of  interest:  but  if  he  does  not  shew  cause,  he 
must  pay  the  costs. 


Afrii  %$•  St£V£N8  V.  JaCKSON. 

If  aaheriff'f  HTHIS  was  an  action  brought  by  the  Plaintiff  for  the 

^^^^^  ^oi|>«e  df  trjPin^  the  validity  of  a  oemmissian  of 

fendant  on  bankrupt  which  had  issued  against  him,  dated  on  the 

floetiieproceit  28th  of  Oakbers  and  at  the  tittwgs  after  Hilary  term 

houte^  who  if  ^^'5'  b^^^^e  Gibh$  C.  J.  at  GuHdhallf  a  verdict  was 

dangerously  found  for  the  Defendant,  which 
in,  leaV«;lum 
there  in  the 

custody  of  a  Skepherij  Solicitor-Genera^  now  moved  to  eetaside^ 

^rf*^in^e  upon  the  ground  Aat  the  fiicte  proved  did  not  amount 
waMnt,  until  to  an  act  of  bankruptcy,    which   the   Plaintiff  waa 

be  is  lecover-  supposed  to  have  committed  l)y  lyinir  in  prison  more 
edb  this  is  inch    -  .         — „  .11 

aleealcustadyf  ^"^  ^^^  mcxiths.  The  evidence  was,  ttiat  a  warrant 
thatif  ^im-  fa&vii|g  issued,  on  mesne {MTOoess,  directing  Withers  and 
SkSisi  *5***^  *^o  aheriff ^s  officons,  to  arr^est  the  Plaintiff, 
'partybecon-  WUhets  hm^Yikik  isiYm  house daii|g«nNis)y  ill,  andin- 
tinued  for  two  ^^pgble  of  bein^  lemoved  to  a, place  of  dpser  custody  • 
constitute  aa  ^^  '^^  ^^  Plaintiff  there  under  the  care  of  Jones  and 
actof  baxik*  Bretton^  two  of  his  followers,  with  whom  the  warrant 
"'^^'  ^fm4^  4aaii^9AoAsBmgiihs^^^  key 

II  t>f' 
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of  the  Plaintiff's  hoiue»  bttt  scfmetimes  the  Plaintiff'* 
own  maid-servant  had  it :  after  some  wed^  the  Plain- 
tiff havii^  recovered^  was  on  the  3d  of  September  re- 
moved, first  to  a  lock-up-hous^  and  thence  afterwards 
to  the  Fleei  prison.  Shepherd  objected,  first,  that  Wi^^ 
tkers  could  not  delegate  the  power  of  imprisonment  to 
Janes  and  Brettany  and  that  therefore^  during  the  time 
the  Plaintiff  was  in  his  own  house^  he  was  not  in  pri- 
eon ;  and  that  as  only  55  days  had  elapsed  between  the 
time  of  his  being  conducted  to  the  lock-up-house^  and 
the  date  of  the  commission,  the  commission  was  prema- 
ture. It  was  not  necessary,  he  said,  to  contend  that 
the  circumstances  amounted  to  an  escape^  it  sufficed  if 
the  PlaintJff  had  not  been  continually  for  two  months 
in  legal  custody.  In  the  case  of  Benton  v.  Sutton  (a). 
Eyre  C.  J.  takes  the  distuiction  between  the  custody  of 
a  sheriff's  officer  and  of  his  follower,  though  he  is  not  . 
supported  therein  by  either  of  the  other  three  Judges. 
There  may  be  cases  where  humanity  requires  that  the 
Defendant  shall  not  be  instantly  removed,  but  the  per- 
son left  to  detain  him,  must  be  legally  atrtboHzed  io  to. 
do.  Hie  warrant  to  Withers  and  tVeUbm  #as  no  au- 
duaity  to  Jimes  and  Srettoh.  But,  at  aU  events,  during 
lihose  thnei  when  the  Flaintiff'tt  own  servant  had  thek^ 
ti  the  liouse,  he  was  not  in  legal  ctistddy. 

GiBBs  C.  J.  One-comeqilence  of  diis  doctrine  ln^ould 
be,  diat  V a  sheriff"^  officer,  *having  a  prison^in  a  lockv 
tip-hoii86^  should  go  out'fiAd  leave  tile  key  of  fab  house 
with  his  own  servant,  die  firisoner,  though  coMJUuing 
fai  the  officer's  hous%  wodfl  have  escaped.  I  cannot 
inAp  thinking  this  wsis  a  legal  eustody.  Il6  wtattiA 
isertiadly  troidd  iiotlikv6  aotlhorked  Jdnes  and  Bf^ttoh 

*  to 
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to  arrest  the  Plaintiff;  but  he  being  arrested,  they  were 
sufficiently  authorized  to  detain  him.  And  see  who  it 
is  that  is  insisting  on  the  want  of  authority.  The 
infiuit  bankrupt  himself  who  has  bene^tad  by  the  oflS^ 
cer's  humanity ! 


Heath  J.  There  is  nothing  in  the  point.  The 
Plaintiff  was  carried  to  prison  in  convenient  time.  Even 
if  he  had  been  a  prisoner  taken  in  execution,  the  cir* 
cumstances  would  not  have  amounted  to  an  escape. 

The  rest  of  the  Court  concurring, 

The  Rule  was  refused* 


Laing  v.  Fidgeon. 


4  yf^  c!  //2 

In  eTcry  con-  HPHE  Plaintiff  declared  that  in  consideration  that  he 
^iSi^iSf  "^^^^  ^^^  ^^^^  Defendant  divers  goods,  to  wit, 
goods*  how-  (amongst  other  articles,)  48  saddles,  at  and  for  reason- 
ever  low  the  able  prices,  to  be  paid  by  the  Plaintiff  to  the  Defend- 
nnp^ed  tenn  ^^^ '  ^^^  Defendant  undertook  to  sell  and  deliver  to 
tbat  the  goods  the  Plaintiff  such  quantity  of  such  goods  of  a  good  and 
^^^ir^'^  merchantable  quality,  and  to  chaige  fair  and  reasonable 
Acootractto  prices  for  the  same^  and  averred  a  breach  that  the  goods 
fi»nW»  goodf,  delivered  were  not  of  a  cood  and  merchantable  quali^. 
latitude  u  to  Upon  the  trial  of  the  cause  at  GuUdAaU  at  the  sittingsafter 
the  price,  u  Hilaty  term  1815,  before  Gibbs  C«  J.  the  evidence  was, 
^Tdi  **  *^  that  the  Defendant  having  previously  sent  to  the  Plain- 
detcribedas  a  tiff  a  saniple  of  the  saddles  that  could  be  furnished  at 
contract  to  far-  ^^  pyjce  i^kermentioned,  the  Plaintiff  gave  him  an  order 
reasonable  fo'  ^*  goods  for  North  America^  3  dozen  smgle  flap 
price.  1$  saddles^ 


Lainq 
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saddles,  24s.  a  26s.y  with  cruppers,  &c."    It  was  proTed 
that  the  saddles  delivered  were  of  very  inferior  materi- 
al and  workmanship,  and  useless  and  unmerchantable^ 
and  they  did  not  correspond  with  the  sample.    After     l^uxoBOtth 
verdict  for  the  Plaintiff, 

Vaughan  Seijt.  now  moved  to  set  it  aside  and  have  a 
new  trial,  upon  the  ground  of  a  variance  between  the 
contract  averred  and  the  contract  proved:  for  that, 
first,  there  was  no  proof  of  any  contract  that  the  goods 
should  be  merchantable;  and  the  price  fixed  being  so 
low  that  a  good  saddle  could  not  be  made  for  that 
money,  the  Plaintiff  was  thereby  sufficiendy  apprized 
what  species  of  goods  he  was  to  expect:  there  was  no 
warranty  in  fact,  and  the  law  did  not,  under  these  cir- 
cumstances, imply  a  warranty  that  the  goods  were  mer- 
chantable. In  respect  to  the  price,  he  urged  that  the . 
proof  vras,  of  a  contract  to  sell  them  at  a  price  varying 
firom  245.  to  265.,  without  reference  to  the  question, 
whether  that  price  were  reasonable;  and  a  reasonable 
price  might  much  exceed  26s.  The  Plaintiff  ought  to 
have  declared  on  a  contract  to  fiimish  them  at  24s. 
or  26s. 

The  Court  held,  that  as  to  the  first  objection,  al- 
though there  was  no  express  contract  that  the  article 
should  be  merchantable,  it  resulted  firom  the  whole 
transaction  that  the  article  was  to  be  merchantable:  die 
Defendant  might  have  rejected  the  order,  but  having 
accepted  it,  he  ought  to  fiimish  a  merchantable  article. 
It  was  objected  to  the  form  of  the  declaration,  that 
it  averred  a  .contract  to  sell  at  a  reasonable  price, 
but  that  the  evidence  proved  a  contract  to  sell  at  a 
stated  price.  Looking  at  die  order,  thb  Ck)urt  thought 
it  was  not  a  contract  to  sell  at  a  stated  sum,  but  at  a 

price 
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price  mear  about  Aoee  sums;  and  tliat  it  mig^t  wdl  h& 
described  as  a  reascmable  price ;  and  th^ 
Z,^  Refused  to  grant  a  Rule* 

^IDGBCUt. 


jipnl  15.     ^ii-KiNSQN  and  Others,  Assignees  of  Gwynnei 
a  Bankrupt,  t;.  Clay  and  Others^ 

if  an  insurance  ri-ijjis  ^^j^g  ^n  action  (or  money  h^  a^d  receivecL 

writer  with  a  sittmgs  after  HiUary  term  18 15,  before  Gf  Ms  C.  J.,  it 
loss,  and  take  appeared  that  the  Defendants  were  insurance  brokers, 
for  ^TblSance  *"^  ^  effected  for  Chyfinej  who  had  since  become  a 
of  account  b6*  banknipt,  a  policy  on  the  ship  Harrieti  which  Aguilar^ 
^f"^"*  an  underwriter,  had  sobscribed  for  500/.,  and  had 
writer^pay  adjusted  a  total  loss  thereon;  he  had  not  paid  (he 
able  at  a  later  money  to  the  Defendants^  and  his  name^  though  struck 
time  when  the  ^^ ^he  policy,  still  remained  on  th6  adjustment;  but  in 
loss  would  be   an  account  which  was  ctirrent  between  him  and  the 

payable  in  defendants,  the  defendants  had  debited  him  with  the 
^*atf*j  the  as*  ^       . 

mired  inay       amount  of  this  loss,  and   had  with   Oanynmf%  know- 
maintain  an     ledge  drawn  a  bill  on  him  at  three  months'  date,  payaUe 
Ae*bft>tefor  ^  ^^^^^  ^^'^  order,  for  41 9^  is.,  being  the  general 
money  had  and  balance  due  to  them  upon  their  own  account  with  him, 
received.         j^  which  accoUnt  this  debit  of  500/*    was  included. 
acceptance  was  ^^^  usual  period  for  payment  of  a  loss  on  a  policy  is 
dishonoured,     one  tnonth  after  adjustment     Aguilar  having  become 
h^^^  a  bankrupt,  this  bffl  was  riot  pkid ;  and  the  Defendants 
any  inbney.     proved  the  then  balance  of  their  account  308/.  3s.,  under 
his  commission,  and  received  a  dividend  thereon  which 
they  paid  over  to  the  Plaintifis,  who  now  brought  this 
action  for  the 'residue.    The  jury  found  a  verdict  for 
the  PlaintijBs,  which 

BeU 


IK  THS  JF^ry^-FifTli  YxAE  09  OEOE6E  IIL  1 1 1 

JBai  Sajt  now  mored  to  a«t  aiidai  insiflliiig^  fim,       i8rj. 
llMit  at  the  defiendAHts  h§d  ntifeg  raedved  the  money 
from  AguUar^  diey  mett  not  ]ia^«  for  it  to  the  aflsuredi 


WiuoMSQir 

iHit  htf  whote  name  stiU  coDtianod  od  the  policy)  or       Claya 
vaAer  on   the   adjiutmcntp  was  liie  person    liable; 
Secondlyy  that  as  the  Defendants  had  obtained  an  ao. 
^Ttr**'"^  only,  and  not  money,  the  action  for  n^on^ 
Ind  and  received  codd  not  be  sustained. 

Tke  Court  held,  that  inasmudi  %a  there  ^iras  a  loss  set- 
tled with  the  underwriter,  aiid  a  bill  of  exchange  at 
three  months'  date  accepted  for  the  balance  at  a  time 
when  the  assured  was  entitled  to  unmediate  payment, 
which  was  at  a  month,  the  Defbodants  thereby  tied  up 
Gng^wi^s  hands,  which  they  had  no  right  to  do.  It 
was  said  they  took  the  bill  for  Qwynn^^  benefit,  but  if 
ac^  they  should  have  transferred  the  hill  to  him.  Tlie 
last  objection  was  disposed  of  in  the  case  pf  Andrew  v^ 
SQbiHson{a)f  died  at  ^  trials 

}(Hle  reAised^ 


f^u^ 


u. 


ROGI^RS  1;.  DALLIMGRE.  April  i6. 

IN  diis  coose  the  Plaintiff  had  sued  out  his  writ  for  The  Court  it 
the  purpose  of  having  a  canse  in  court  on  which  to  "^  i"n"ted  by 
ground  an  order  of  reference^  and  a  judge's  order  to  re-  ting  aside  an 
ier  having  been  obtained,  the  arbitrator  in  Ax^ust  r8i4  «ward  founded 
made  his  award  for  41'.  »  favor  of  the  Plaintiff.    He  ^^  Vy^^Tof 

Court  in  an 
action  fnarflng,  w&ere  there  his  been  a  phiin  mittaie  of  the  arbhrator»  ahhougk 
the  application  |ie  not  o^de  it»  the  ttrm  next  ^tr  the  jnajung  of  Ae  award. 

But  in  ordinary  cases  they  will  look  to  the  limitation  of  time  given  by  the  stat; 
^ 9s,  10 Hr»^ M»€.  1 5.  ai  s  rule  to  guide  their  discretion  as  to  ihe  time  «f  review^ 
ii^awaxds. 

after- 
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'  '  1815.      afterwards  discovered  that  he  had  made  a  numerical 

mistake,  and  that  the  smn  he  ought  to  have  awarded 
was  61/.,  and  he  apprized  the  parties  by  letter  of 
D^uiMORE,  this  mistake,  and  requested  the  D^endant  to  rectify  it; 
upon  whose  refusal  Ijem  Seijeant  was  in  last  Mukad^ 
ma$  term  instructed  to  move  to  set  aside  the  award, 
but  the  order  of  reference  not  having  then  been  piade 
a  rale  of  Court,  he  deferred  the  motion ;  that  rule  hav* 
ing  been  afterwards  gotten,  he  obtained  in  Hilary  term 
hurt  a  rule  for  setting  aside  the  award  upon  this  pal- 
pable mistake  of  the  arbitrator. 

Best  Serjt.>  in  shewing  cause  against  this  rule,  took 
a  preliminary  objection,  that  the  application  was  too 
late,  fop  that  it  ought  to  have  been  jnade  in  the  term 
next  following  after  the  making  of  the  award.  The 
case  oiSynge^  Executor^  y.Jervoise  (a),  where  the  Court 
of  King's  Bench  set  aside  an  award  made  on  an  order 
of  reference  at  nisi  priusy  upon  an  application  in  the  ^ 
•second  term,  is  but  a  loose  case,  but  at  all  events  it 
extends  only  to  orders  of  reference  made  at  nisi  prittSf 
and  not  to' other  orders  of  the  Judges.  The  preamble 
of  the  statute  9  &  10  fF.  3.  c.  15.  extends  to  all  refer- 
ences made  under  any  rule  of  Court;  and  the  jurisdic- 
tion which  the  Court  has  to  set  aside  awards,  is  given  by 
that  act,  and  is  confined  to  the  period  of  time  therein 
limited.  If  the  Court  does  not  derive  its  jurisdiction 
from  that  statute,  it  has  no  jurisdiction  over  the  sutgect ; 
for,  before  that  act,  the  only  remedy  for  any  person  ag- 
grieved by  an  award  was  to  file  a  biU 'in  equity,  and.  if 
there  be  any  cases  not  within  the  statute,  that  is  still  the 
only  remedy.  It  has  invariably  been  considered  that 
,  the  time  for  setting  aside  awards  is  thus  limited,  and 
that  all  these  cases  were  within  the  statute;  Zachdry 
V.  Shepherd  {b)\  and  if  within  the  statute,  the  Plaintiff 
is  too  late. 

(a)  8  EtuU  466.       (&)  i  Term  Rep.  781% 

Lens^ 
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ififMi^i^sai^ortof  hian^ei  ii]i|}M  that  tke  jnictidt  •  1815. 
kid  aot  been  ktvwkbkv  ^  the  latest  eafc  gatt  A  w^Arf^ 
Mgertiiiiew  Xachtrt^  v.  SHepherd  wbs  iiuipplieabl^  Ibr  •>  ^^ 
the  .qaestion  Aertwa^  wftiiher  tbe  opcntitei  of  die  DALiuicms. 
statute  was  not  confined  to  caies  of  conrupfioii  and 
ondae  influence,  and  H  leaves  the  present  question 
uDtonched.  There  waa^  no  prctoioe  to  say  tbibt  before 
the  statute^  the  rdief  agttist  awards,  was  confined  to 
soit  in  equity*  Una  act  definea  in  whal  particuUr 
cises  awards  made  by  Thtue  of  that  statute  only  Aall 
be  set  asjde^  bol  it  aays  nolUng  of  other  cases^  It  is 
canfined  to  eases  of  cormpckm;  and  all  die  power  of 
the  CtNivit0  set  aside  aWardi  upon  any  othier  ground^ 
is  dorived  firoln  another  souroe*  Hie  Court  may  * 
ie6r  to  the  sUCute»  as  a  rule  to  guide  their  diacretion 
in  die  time  of  seltiag'  aside  awards  which  arte  not  widiin 
dis  act,  buttl^  will  not  adqK  it  as  a  posidye  nde. 
In  this  case  there  is  no  inconrenience  in  enlarging  the 
time^  ibr  the  rule  of  Court  was  not  obtained  till  long 
'  after  the  award  was  made^'  and  the  Plaintiff  who  aa 
yet  has  levied  pothin|^  makes  this  application  in  Ina 
<mn  delay.  jMersan  v.  Coxeter  (a)  is  treated  to^ 
li^y,  in  saying  it  is  not. law.  It  is  notdecidedift 
^sge  ▼•  JemUe  that  references  under  rules  of  niU 
prius  are  the  only  cases  not  comprehended  within  tlie 
statute;  but  only  that  they  are  one  exception,  any 
other  order  of  a  judge  stands  on  the  same  firamdaition 
a$  an  ojder  of  reference  at  nisi  jnius.  No  order  of  a 
judg^  unless  made  a  rule  pf  Court,  ia  a  ground  of 
attachment.  It  is  an  inaccurate  expression  to  say  that 
an  award  is  made  under  a  judge's  order^for  iafiict  it  ia 
to  the  subeeqpient  rule  of  Court,  diat  it  owes  all  ita 
audionfapr.  In  Ihfx^  v.  MedfifcUt  (&),  it  was  urged 
diat  ^  the  autyniBsion  being  by  bond,  per  statute  94^ 
10  W.  3;  BO  ofage^ion  \o  the  award  can  be  made  idfter 

(a)  f  &^.  361.  (*)  Barnes f  AS* 

V0L.VL  I  the 
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Aie  'first  term ;  evidently  pointing  to  the  distilicdoDs 
that  if  it  had  been  a  submission  in  an  action^  the  motion 
•could  have  been  entertain^.  And  the  CouiJ;  lliene 
IXajujMoss.  decide  consonantly  to  the  effi^  which  would  be  obtained 
by  the  diadnctioii  contended  for. 

OtBB^s  C  J.  delivered  the  (pinion  of  the  Court. 

The  Court  by  no  means  intend  to  hold  out  to  parties 
that  applications  to  set  aside  awards  founded  on  refer- 
ences which  are  not  made  by  bond,  will  be  received  at 
any  time  whatsoever;  aa  the  contrary,  we  think,  that  in 
most  'Cases  the  Court  would  regulate  the  exercise  of  its 
discretion  by  the  same  rule  which  is  prescribed  by  the 
Stat,  of  fV.  %i'M.  with  respect  to  cases  that  come  Tinder 
that  Mt;  but  we  do  not  think  that  this  and  similar 
cases  are  within  the  act:  we  think  it  does  liot  apply  to 
awards  made  under  the  authority  of  a  nile  of  court 
-made  in  an  action  pending.  For  those  awards  under 
orders  of  nisi  prius,  or  of  a  judge  at  chambers,  derive 
their  authority  only  from  the  rule  of  court  which  is 
afki%ards  made,  and  therefore  they  are  awards  under 
rules  6f  court.  It  has  been -urged  for  the  lyefehdant, 
Aat  the  Court  has  no  jurisdiction  to  set  aside  tfwards, 
except  under  the  statute,  and  that  if  the  Plaintiff  applies 
under  the  statute,  he  is  out  of  time.  We  think  otherwise, 
and  that  the  rule  of  court  which  gives  superintendance 
tb  the  arbitrator,  gives  also  to  the  Court  a  superintend- 
ance over  that  award,  and  {that  the  Court  have  that 
authority  in  the  present  case.  The  question  then  is, 
whether  in  our  discretion  we  shall  interpose  in  the 
present  instance,  this  being  a  case  in  which  it  would  be 
too  late  to  apply,  if  the  relief  depended  on  ttie  statute  of 
W.4rJ^»  The  merits  are  clear.  The  Arbitrator  him- 
self says' he  made  a  mistake  and  should  have  given  6tl. 
instead  of  41/.  The  counsel  for  the  Plaintiff  was  in- 
structed to  move  sooner,  but  from  some  circumstance 
16  he 
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lie  did  not    We  thmk  therefore  this  is  a  ease  in  which 
tiie  Court  ought  to  interpose^  and  consequently  the  rule      oi^^s-ba 
must  be  made  absolute,  either  to  set  aside  the  award,  or         \f,, 
what  would  be  better,  to  send  back  the  case  to  the  same  Dalltmors 
arbitrator,  or  to  amend  the  award  by  altering  it  to  6i/« 
We  act  on  the  authority  of  the  case  in  die  Kio^a* 
Bench,  supportedbythatcasemjSSfrang^e  on  which  die. 
authority  of  the  former  is  founded,  and  we  also  think 
that  the  case  in  Barnes  is  an  auduHrity  to  the  same 


Bed  consented  to  make  the  rule  absolute  to  amend , 
the  awaidy  by  increasing  the  sum  awarded  from  41A  to 
SiL  without  forther  exprace. 

f    Rule  absolute. 


Smith  v.  Patten,  4tnit9* 

^HE  Plaintiff's  attorney  had  addressed  a  letter  to  the  Where  s  De- 
Defendant  by  die  name  of  Josiph  Patten,  which  [*"^**  *^^ 
"  "^  by  a  wrong 

die  Defendant  answered,  promising  payment  of  the  debt,  name,  omks  to 

and  not  complaining  of  any  misnomer:  the  Plaintiff  P'®*^  *"  ******* 

mejktt  snd  suf* 
sued  him  by  the  same  name^  and  served  him  with  a  fen  thePlain- 

notice  of  declaration,  entered  an  appearance  for  him,  tiff  to  proceed 

signed  interlocutory  judgment,  and  executed  a  writ  of  thouRhhcM* 

enquiry,  the  Defendant  during  these  proceedings  re-  ver  haa  ap- 

maining  wholly  passive  and  having  done  no  other  act  P^**^  *^    ® 

to  countenance  them.  this  Court  will 

not  interfere 
to  set  aside  the 
Best  SerjL  had  on  a  former  day  in  this  term  obtained  f^^^^^^^^S^ 
a  rule  tiiii  to  set  aside  all  these  proceedings  on  die 
ground  that  they  were  a  nullity,  die  Defendant's  real 

I  2  name^ 
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nfah^  b^B^  JbXn^  and'  ncHJSse^)  h^  cited  Or^hUtadif 

PioigJidTi  S&tj^  iM>w  sSiewed  cMisift  it^i^st  tins  ndfet 
T^t^iti^  oh  the  fact  that  the  Defendant  had  miiSed-  ih^ 
FfafiMfir  by  not  xijorfiiiiig  tbfe  misnomef  in  di^  letter  ad- 
dressed tk>  l&h« 

anty  ift  tttppbrt  of  his  nde^  nelud  on  ebkn  RiMt- 
son  (b)y  distinguishing  between  a  mere  irregularity  in«proi> 
iessy  which  would  not  make  a  sheriff  who  executed  it  a 
tife^Biaeiv  aildEa^  ^oediui  fotalfy  v^di<  iD^  h»  oMtended 
tkk  ^^ns^  mM  tlwt  tbdf^^fi^  tleW  wte  ih  tiffir  case 
no  waver. 

Tke  Court  did  not  adopt  the  argumtot  that  the  De» 
fendant  by  not  noticing  the  misnomer  had  misled  the 
Plaintiff  but  thqr  decided  on  the  ground  that  the  De- 
fendant might  have  pleaded  the  misnomer  in  abatement^ 
and  that  not  having  availed  himself  of  that  opportunity, ' 
he  coidd  not  now  come  to  set  aside  the  proceedings.  It 
nfouldbeof  tbewonU;  cpnseguence^  if  defendants  dionld 
be  pennittedjt  instead^of  jpleadlng  in  abatemmt,  to  lie  by 
and  increase  essences,  and.  then  to  move  to  set  aside 
the  proceedings;  they  therefore  refused  to  interfere^  and 

Disdmrged  the  rule  wiifi  costs^ 
(rt)  »  Ne^iv  Rep,  I3».  {b)  ^  Term  Rff.  %s^ 
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(IN  THE  EXCHECHJEROHAMBER.) 

Mitchell  v.  Miniken.  ^pni  19. 

y^JSELEB  moved  for  interest  on  the  a£Snnance  in  The  Court 

error  rf  a  judgment)  n^iich  the  Plaintiff  had  ob-  gave  intcrert 
taihed  in  an  action  brought  to  recover  the  produce  of  ^ep^or  of  a 
etock,  whidi  the  Defendant,  holding  the  Plaintiff's  judgment  for 
power  of  attorney  enabling  him  to  sell,  had  sold  out  ^  u'c^^^^ 
without  orders,  and  had  applied  the  produce  to  his  own  ig^  ^Id  out 
use.    He  had  for  many  years  regularly  paid  the  amount  by  one  holding 
of  the  dividmds  to  the  Plaintiff,  but  at  length,  upon  his  J^^o^'IcS' 
fiuling  so  to  do,  the  fraud  was  discove^red.    The  jury 
had. in  their  verdict  taken  the  account  between  the 
parties  up  to^che  time  of  the  trial,  including  thei?ein  the 
amount  of  thqse  dividends  which  the  Defendant  had 
fiuled  to  pay :  under  these  circumstances  Gaselee  prayed 
that  the  judgement  might  carry  interest  on  such  part 
of  the  sum  as  did  not  consist  of  die  dividends  whidi 
were  m  anear* 


G1B88  C  J.  In  recent  cases  in  the  iCing^s  Bench, 
where  there  has  not  been  a  stipulated  time  for  payment 
of  money,  and  wheore.  a  Defendant  is  bound  to  rqpay 
money  merely  because  he  has  receimd  it,  that  Goart 
has  not  ^ iven  interest.  Neverthdei^  I  remember  a 
case  tried  at  X^eter  l;jefore  LordKm/on  G.  J.,  in  which 
a  person  riding  into  the  Nof^th  of  Devotukire  lost  his 
saddle4>agB  with  three  hundred  guineas  i^  tbea^  and 
he  who  feund  the  money  used  it  in  trade,  and*<aft|&r 
twenty  years  ventured  to  boast  t)f  it,  and  i^Km  that 
boast  he  vAio4ost  it  founded  his  acdoA  'for  money  had 
and  i^eceivedy  and  interest,  and  the  jury,  imd^  Lord 
Xb^M'sdireoiaonigaveisterestfcHr  thetwenty  yt^rsyand 
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the  case  never  was  questioned ;  but  subsequent  decisions 
have  restrained  this  generality.  We  may  presume 
tUat  in  the  present  instance  the  jury  gave  interest,  re- 
ducing it  by  the  deduction  of  such  dividends  as  the 
Plaintiff  has  received.  This  is  not  like  the  common 
case^  but  we  think  it  may  be  done. 

The  rest  of  the  Court  concurred  in  granting  the 

Rule  absolute. 


(IN  THE  EXCHEQUER.CHAMBER.) 

April  X9»  Bruce  v.  Warwick,    In  Error. 

The  trading  T^HIS  was  a  writ  of  error  brought  to  reverse  a  judg- 
contract  of  an  ^^^  of  the  Court  of  King's  Bench,  which  was  pro- 

voidy  but  he  nounced  for  the  Plaintiff  below  upon  a  declaration  in 
may  enforce  it  assumpsit,  which  stated  that,  the  Plaintiff  below,  an  in- 
at  his  election.  ^^  jjy  ^  ^^^^  f^^^^^  complained  of  the  Defendant 

below  for  the  non-performance  of  a  contract  for  the  sale 
to  the  Plaintiff  below  of  the  potatoes  growing  on  three 

.  acres  and  a  half  of  ground,  and  after  part  performance 
,by  the  Defendant  bdow,  he  averred  an  intemiptiony 
whereby  the  Plaiutiff  bebw  was  not  only  put  to  great 
trouble  and  eacpeoce  in  and  about  the  digging  up  of  the 
part  of  the  potatoes  so  dug  up.  by  him,  but  also  thereby 
he^  the  Plaintiff  below,  lost  and  was  deprived  of  all  the 

'  profits,  benefit,  and  advantage  which  might  and  would 
otherwise  have  arisen  and  accrued  to  him  firom  the 
performance  of  the  said  promise  and  undertaking  of 
the  Defendant  below.    The  Pl^mtiff  in  error  assigned 

,  for  error^  that  it  appeared  by  the  beginning  of  the  de- 
claration, that  the  Plaintiff  bdow  was  an  in&nt  under 

:  the  ^  of  twent|r-one  jw^  and  by  the  several  counts 

of 
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of  the  dederaliQii,  that  the  contiraets  whereupon  the 

Plaintiff  below  had  declared,  were  trading  contract!, 

iotoidiich  an  in&otwas  not  permitted  by  the  law  of 

the  land  to  enter,  or  )o  sue  any  one  for  the  breach   WMimoK^ 

thereoC 

^  Mooref  for  the  Plaintiff  in  error,  contended  ibtit 
it  appeared  by  the  record  that  this  was  a  trading, 
contract,  in  which  the  Plaintiff,  being  an  infitnt,  could 
not  by.  law  engage :  for  an  in&nt  could  not  by  law 
be  a  trader,  it  not  beinig  for  his  benefit  ^diat  he 
should  engage  in  the  risks  of  teade.  No  authority 
oonld  be  found,  that  an  in£uit  was  competent  to  en- 
gage in  trade,  though  'he  admitted  that  upon  the  dis* 
cussion  of  this  case^  the  Court  below  had  held  that 
be  was  competent  so  to  do.  (a)  Ex  parte  Sydeboifum^ 
Lord  Hardmck  held  that  an  infant  could  not  be  a 
bankrupt,  and  decreed  a  commission  against  him  to  be 
superseded;  upon  the  ground,  as  it  may  be  presumed^ 
that  he  was  incapable  of  being  a  trader.-  (b)  Ex  parte 
Moukj  Lord  Eldon^  Chancellor,  seems  to  have  doubted 
iriiether  a  trading  during  infancy  was  sufficient  to  main- 
tain a  conunission,  and  he  dwells  much  on  the  tradings 
•though  far  lest  in  degree,  which  took  place  after  the  bank- 
rupt was  of  full  age.  ffAywaUx.  Ckangnan{c).  LeeC.J^ 
held  that  goods  sent  to  an  infant  who  had  set  up  a  shop 
in  the  country,  could  not  be  recovered  for.  For  the 
law  will  not  suffer  him  to  trade,  which  may  be  his  un- 
doing* If  no  persons  can  enforce  trading  contracts 
.against  him,  and  he  can  enforce  his  trading  contracts 
aganist  those  with  whom  he  deals,  the  consequences 
would  be,  that  .he  might  obtain  goods  on  credit  to  any  ' 
extent,  and  pleqd  infancy  9s. a  defence  to  paying  for 
.those  goods,  and  %t  the  same  time  may  sell  those  same 
goods  to  others,  and  enforce  payment  for  them,  or  may 

(41)1^10^146.        (^)  i4r^/.6o4.       (e)  iJtr.ioZs* 

I  4  «^- 
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1815.       iSmtroct  to  sell  them  toothers,  and  reftue  widi  linptmity 

to  yxwplete  his  omtnict.    lAtUeton  {a)  says,  if  any 

withm  the  age  of  21  years  be  baylMe  or  jeoeiver  to  wbj 

WAB9nci&    man,  &c.,  all  serve  for  nothing  and  may  be  avoided; 

and  Lord  Coke  {b)  remarks  thereon,  One  under  the  age 

of  zi  years  shall  not  be  charged  in  any  such  account. 

And  in  another  place  {c)  he  says,  an  in&nt  w  minor  is 

not  capable  of  an  o£Sce  of  stewardship  of  the  court  of  a 

manor  either  in  possession  or  reversion.    If  his  infimcy 

•  would  be  no  bar  to  his  maintaining  an  action  against  a 

*    lord  who  had  contracted  to  sell  him  a  etewardship  and 

refosed, .  for  Aot  fulfilling  his  contract,  the  judgment 

icould  award  him  a  corapendatjon  for  the  loss  of  that, 

which,  if  he  had  obtained,  he  would  be  incompetent  to 

perform* 

Lawe$y  contrij  was  stopped  by  the  G>urt. 

'  GrsBS  C.  J.  The  court  are  all  of  opinion  that  the 
judgment  of  the  Court  of  King's  Bench  is  peifecdy 
right  It  has  been  urged  for 'the  Plaintiii^  in  error,  that 
it' is  incumbent  on  the  Defendimt  in  error  to  shew  that 
sin  infant  can  enter  into  a  trading  contract.  The 
.  general  law  is  that  the  contract  of  an  infant  may  be 
avoided  or  not,  at  his  own  option.  As  to  the  case  putt 
l3ic  infant  could  maintain  no  such  ^ction ;  for  he  cannot 
perform  the  duties  of  a  steward  and  the  hw  would  not 
compd  the  lord  to  make  an  unavailing  appointment 
If  he  had  paid  money  tx  sudi  an  f^pointmenC,  we 
doubt  not  that  he  might  recover  it  back.  On  die 
"whole  we  are  of  opinion,  ihat  this  is  in  the  eame  case 
as  other  contracts  made  by  an  infimt,  wUdi  lie  may 
eithecanroidor-enibreeatiiis  fAeasure. 

f  ild^meBt  aCiiiMU 
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DAVI90K  and  thiee  Others  t;.  Savaoe.  ^^«^  19* 

nPHE  dedaiatum  stated,  tUmX  Jmes^Stmige  vmHf*  lapleadiiig»  St 

Isched  to  aiiswer  fiwr  peivwft  iWi^ 
trespass,  and  that  thereupon  the  said  FlaintiAi  bf  after.the  par- 
A,  W.  their  attorney,  complain,  for  that  the  said  De-  ^^^  ^ 
fendant,  &c.  and  throug^iov^  the  xssidue  of  the  dedar-  deKiibe  them 
ation,  the  Plaintiffii  and  Defendant  were  no  otherwise  by  thetmos 
described  than  by  the  pl^ras^  «  the  swl  Plaintifl6,«  j£^^„d 
and  '*  the  said  Defendant"    The  Defendant  demurred  « the  laud  D€< 
specially,  and  assigned^  amongit  other  cfosesi  lliat  fen^^*'' 
Ae  Plaintifift  had  not  xk^  their  Aeclaratiop  stalfi^  or 
alleged  that  t)ie  said  Jona^  commjirttd  the  tietpasseSf 
but  only  that  the  said  Ppftnd»W  coipittilted  ^^imm, 
without  ^taung  that  the  said  Jbn^f  is  the.perflqn  therein 
meant  by  the  said  words  *<  the  said  Defendant,"  xsn  in 
any  part  of  the  said  dedaration  calling 'Or  in  a9y  nwi- 
ner^describing  the  said  Jamn  «  being  a  Defeiu^ant. 
The  Plaintiff  joined  in  demurver* 

Lem  Seijt.,  in  sufqport  of  the  demairer,  urged  that 
upon  every  occunenoe  of  the  parties  op  the  record 
they  ought  to  be  described  by  fbejr  Xiamen  not  by  the 
terms  Plaintifis  and  Defendant  It  was  better  to  ad- 
hered the  nsua}  i$)rm  in  dedmog^ 

The  Court  intimated  a  decided  opinion  that  the  words 
(( Plaintifi''  and  <<  Defendant"'  in  the  record  were  a 
sufficient  description.  GiA&s  O.J.  sai^  thiit  in  |i  case 
offfegtcun  ▼•  AMmm  Oftd  Q^itoi^  itiwhi^h  Ijbere  were 
a6  Defendants!  he  hadf  while  at  ibe  jbarahaut  29  years 
8ince>  IP  drawii^  the  plea4il|B^  adq>ted  a  li)^  de- 
sqriplioPi  unming  the  first  Defendant,  and  adding,  the 

.words 
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iSi;.       words   <*  and  the  safd  other  Defendants,''   and  the 
^    ^  propriety  of  it  was  not  even  then  questioned;   and 

9.  CAambreJ.  hdd,  that  the  present  description  was  suffi- 

Satage.  ciently  clear.  Upon  the  other  objections  to  the  de- 
claration the  Court  ofiered  Best  Serjt.,  who  was  of 
icounsel.  for  the  Plaintifis,  leave  to  amend  j  which  he 
accepted. 


April  %j.  Wynn  v.  Bellman,  Clerk. 

A  Plaintiff        T  N  this  action,  which  was  brought  to  recover  penalties 

whodcfcri^  for   non-residence    on    the  Defendant's   benefice, 

order'to  await  Blosset  Seijt  had  obtained  a  rule  nisi  for  judgment  as 

the  decision  of  in  case  of  a  nonsuit,  against  which  Chpley  Serjt  now 

a  dmSuTquL-  attempted  to  shew  cause,  upon  an  affidavit  that  the  rea- 

tion  in  another  son  why  the  Plaintiff  had  not  proceeded  with  greater 

cause,  will  not  dfligence  in  this  action,  was,  because  he  had  another 

be  relieved  on  ° 

that  ground      action  now  pending,  wherein  the  same  point  would  oc- 

against  a  rule  cuT  for  the  decision  of  the  Court,  that  would  arise  in 
aTincw  of  a »^^  ^^*^ '  ^^^  ^  aVoid  expence,  he  had  deferred  pro- 
nontuitt  unlesi  ceeding,  intending  to  abide  in  this  case  by  the  decision 

he  makes  it  |^  ^j^^  other:  but  his  affidavit  did  not  name  the  other 
appear  to  the 

Court*  in  what  cause^  nor  state  what  the  point  was. 
cause  the  ques- 
tion will  arise,  ,   ' 
and  what  the        Blosset^  in  support  of  his  rule,  uiged  that  sufficient 

point  is  to  be    information  was  not  laid  before  the  Court,  to  induce 

them  to  prolong  the  cause. 

The  Court  held,  that  they  ought  to  be  apprised 
what  waff  the  cause  pending,  and  what  was  the  point 
intended  to  be  raised,  for  they  might  form  respecting 
it  a  very  different  judgment  from  that  of  the  t^aintiff. 

Rule  absolute. 
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Snow  v.  Townseno.  4f^  u* 

nPHE  Plaintiff  had  been  discharged  out  of  prison  The  Court 

under  the  insolvent  act,  and  had  under  that  act  "^  "^  P*^ 
assigned  to  the  person  who  sued  him  all  his  property,  h^s  assigned 
Many  persons  were  indebted  to  him  before  his  assign-  lus  property 
ment,  and  his  assignee  refiismg  to  'sue  them,  he  had  ^^^^' 
commenced  'the  )>resent  action  against  one  of  his  from  tuing  for 
creditors.  a  debt  due  to 

him  before  hit 
itagnmeiity 
JBlossei  Seijt.    moved  that  either  the  proceedings  theattignee 

might  be  staid,  upon  the  ground  that  the  right  of  suit  r^^ng  to 
was  now  vested  in  the  Plaintiff's  assignee  only;  or  else      Norwtl^the 
that  at  least  the   Plaintiff  might  give  security  for  Court  compel 
costs,  which  he  daimed  on  the  authority  erf  JVebb  v.  ^w  scc^** 
Ward,  (a)  forcotu. 

Per  Curiam.  Either  the  Plaintiff  can  maintain  an 
action  for  this  debt,  or  he  cannot.  If  he  can,  there  is 
no  reason  why  the  Court  should  interfere  to  prevent 
him  fiom  so  doing:  if  he  cannot,  it  will  be  matter  of 
d^snce.  As  to  security  for  costs,  the  case  cited  has 
been  much  questioned,  and  besides,  it  materially  difien 
from  this.  There  the  Plaintiff  was  suing  for  the  benefit 
of  his  assignees,  who  oiight  not  to  be  permitted,  if  un- 
successful, to  shelter  themselves  from  costis  behind  the 
bankropt's  poverty;  here  the  Plainliff  sues,  because  the 
assignee  will  not  sue. 

Rulerefiised. 

.  (a)  7  Tirm  JUf»  296. 
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f  ,  ,^  ^^  4frif%i*  BaowNX  V.  Rose; 


Theipemoriiil  XS  rcfdevuif  the  OefeadnDt  makes  ^qgoisaxme;  and 
^2"^        bwftUseOi^PWntiftfQr  II  quarter  of  a  year  ending 

xomei  of  t^ro  .OH  zjlii  Ikember  1813,  and  from  thence  wtil  and  at  ^ 

y^^^/^^^^^  4be  time  Vlien,i&c,  bdd  the  place  in  whiob,  *c^  « 

SSS^^  ^tenwt  to  Sir  j:  T.  »%«rfe,  Bwt.  under  800A  ayear 

aaaiwuity  >  jrc&it,  pagrable  quarterly,  isff  ^qo/.  Sot  a  iqisirter's  rent, 

attMtdl^e  ^"^  ^^  ^^^  December,  he  acknowle<]ge»  the  takix^. 

executio^  <^  «  The  PlaintifFpleads  in  bar,  in  substance  as  follows:  first, 

^«^««^'  '^^  **^  ^-  *^^  ^^®*»  ^^  Mctor^fchexectorifis  and jiarish 

^^TL^^  cbulrohes  of  C.  and  JS^axid  being  seised  m  his  demesne  as 

f^mo^i  '  of  freehold  in  dgbt  of  ^Gfieceetories  in  the  several  p1a<^ 

taut  that  £w:t  ^  ^j^j^j,  j^^  ^^^  2d(ih -Bfoc«nftcr  i«ia,  by  indentured^- 
<wis  not  i|0"  '-      »  ^    ^ 

tioed  in  the  mised  them  to  the  Plaintiff  for  the  term  of  12  .yeas%  if 

>nciBion^  •  WatU  should  so  long  Uve  and  continue  rector:  that  he 

^\  of  all^  entared  and  was  possessed;  and  that  the  demise  in  that 


the  witnesses    indenture  mentioned  and  the  demise  in  the  cogzusance 

were  sufficient-  .|Q£Qtbned  weoe  the  same:  that  afterwards,  on  xcth  Jiw 
ly  st&ted* 
A  memorial  ^^^  3»  by  indenture  between  B*  WaU^  i.,  C  'S.  A.  Hum- 

of  an  annuity  phries^  2.,  and  Sir  J.  T.  Wheak,  3.  it  wasexpressad  ^b^t 

payment  of      one  annuity  of  Boo/,  payable  as  thereinmeiitipnedj  nd  it 

^^d^   WM  ^iwoeiB  further  ^evpreaBed,  tl^t  for  :tl|e  \M^r  aqd 

^^^A^^f\n^^  4&oae  tffeoimdt^  secusing  diepajpomt  of  tM  vmfitjt 

afofts^i  and  jKzlte  Aierdjr  gianted,  baqpdned,  sold,  demised^  and 

Jji^^J^ J  dbnfiaafld  unto  Sfr  J.  T.  WAnU,  pmxmffX  4Am,  Ae 

the  annuity,     several  places  in  which,  &c.,  for  theilirm4if  99  yeaas  firam 

diepntor      |||ie  ditetfliiat  indenture,  upon  the  trusts,  and  to  and  for 
demiseci  to  * 

J*  7* Ifa  upon 

the  trusts  in  the  indenture  ezpicsted :  "lUdthat  it  idBeieBdy  appeared  for  whom 

/.  7.  /F.  was  a  trustee. 

Themcmorialof  an  annuity  needs  not  to  state  die  names  of  the  attemies  to  whom 
a  warrant  to  confess  judgment  b  given.  * 

If  a  memorial  of  an  amndty  be  defeettire  in  statiiig  one  of  several  secnridei;, 
loaMpthst  the  particular  iostnmiaitoDly  is  Toid|  and  not  the  odier  assonuices. 

the 
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the  uAfrs,  iiitMti^  and  pnrf6a^  tlierenne  expressed  ilMl 
dkelflttMi  Ajid^imfbt  die  btMM"  Msurif^ib^  aiunlty, 
IPfM^tlMfti  and'  tB«ff6^  titecoted  a  edMiB  ^at^Mft  nf  at^ 
t^ni0^  whfciit^wi  efltectttM  h»  ttai  preseMce  of  afodnttestcd 
b^  ami  ^«  A  and  ool^  J.  O.  Antf  thai  no  memorial  of 
AtftrkMl^tiuls  and  warrant  of  attorney  uraa  inroltedin 
Chmcity  ^masSt  2a  days  of  the  esc^utidh  thereof,  «x-- 
ccpt  a  c^rttxn  itetticrM^  Ae  tenor  wter^f  tfa^  pl^'a  set 
ferth,  sad  of  wluch  the  niaterSd  parts  were  a^  follow: 
A  memoHa^  80c;  of  an  ind^ntux^  blearing  dift&  jotb  t^iriif 
1813,  made  6«itwete  S.  Watts  i.,  C.  JVl  ^.  Humphries  2.9 
and  die  Her,  Sir  ^.  It  JF^afe  3.,  (descnTiifag  ih^m  by 
their  addftxoiis,)  reciting  that  Humphries  had  agr^ 
y/fiA  Watts  tcfr  the  purchase  of  one  ailkniiit^  of  800/.  to 
be  secured  upon  the  rectorieir  of  C.  and  B.  a^  the 
itessnagesy  &C.  thereunto  belonging,  tatA  to  be  further 
secured  fai  the  manner  thereinafter  tnentioned,  aiAd  t6 
'  be  paysAI^^  to  Htinq^ktieSi  Ym  exeditor %  fte.  during  the 
lUb  of  WkitSy  for  5200^.  and  that  fbe  eost^  df  pv&- 
cdsisig  the  mon^y  on  iSiat  aecurifj^  Mid  of  preparing 
A6  adcUitift^  and'of  imng  a  menorortai  ther^cif  vtk  Chunk 
c%ry  Aoiddbe  borne  by  WOtts^  ttA  that  HMiplkriesia 
pjii8Uaiid6  df  that  agreement  had  in  p^M^n  paid^MoL 
to  WaOs  in  person,  in  baiik-notes,  it  waaby  diat  indM- 
tixre  witnMsed,  that  in  pursuance  and  pierformanee  of 
tfaatagrtetoent  on  die  part  of  WuttSt  and  ih  consider^ 
tftbm  ct  S206L  io  paid  by  JtutnphrUs  to  Watts,  Watts 
gnmt^  &!6.  to  Hw^hriiSf  iuar  executoiv,*  Sta  fbr  the 
natafal  tffe'  dTT^;,  on6  annuity  of  8O6/.  to  be  chai*^ 
and  c&Urgteble  up^  th6 1'ectorieii  of  C.  aAd  B.  atid  tH« 
l^eb^  Sc.  thereunto  req>ectiTety  bdonging,  to  hold 
the  same  ahhuify  of  8oof,  from  thenceforth  durifig  the 
natural  life  of  WdtlSf  payable  quarterly,  at  th6  fimeB 
and  Widi  the  usual  powers  and  authorities  for  re- 
ecnrering  and  receiving  the  sam^  therein  mentioned. 
And  that  it  was  by  that  indenture  further  witnessed, 

that 
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Bbownb 


18x5.  diAt  for  the  GooaideralioQs  •  aforesaid,  and  for  tbe 
better  and  more  efiectiia%  securing  the  payment  of 
that  annuity  to  Hmfkriesj  his  executors,  &c  during^ 
die  natural  life  of  Watts^  as  also  in  omaideration  of 
ten  shiUiogs  paid  to  WaHs  by  Sir  J.  T.  Wheate^  Watts, 
with  the  consent  and  approbation  and  by  the  direotkm 
oi Htanphries^tiad  grant,  bargain,  sell,  demise,  and  con- 
firm, unto  Sur  J.  T.  Wheaie^  all  that  and  those  the  rec- 
toxy  of  the  parish  church  of  C*  and  the  rectory  of  the 
parish  church  ofB.,  and  the  glebe,  &&,  to  hold  the 
^ame  to  Sir  J*  T.  Wheate  for  the  term  of  99  years  from 
the  day  of  tbe  date  of  that  indenture^  upon  the  trusts 
and  to  and  for  the  uses,  intents,  and  purposes  therein 
expressed  and  declared.  And  also  of  a  warrant  of  attor- 
ney bearing  even  date  with  the  said  indenture^  whereby 
Watts  authorized  certain  attomies  of  K.  B.  therein 
named  to  confess  and  enter  up  judgment  in  that  Court, 
in  the  penal  sum  of  10,400/.  as  a  collateral  security  for 
the  .payment  of  the  annuity :  and'  that  it  was  by  that  in« 
denture  agreed  and  covenanted  that  Watts  might  pur- 
chase the  annuity  fo^  s^ool^  and  all  arrears,  on  three 
months'  notice;  and  that  on  parent  thereof  the  in* 
denture^  rent  charge^  and  annuity  should  be  given  up 
to  be  cancelled,  which  indenture^  as  to  the  execution 
thereof  is  witnessed  by  A*  B.  of,  &c.  and  J.  G.  o^  &a; 
and  a*  memorial  thereof  is  hereby  required  to  be  rqps- 
tered  pursuant  to  the  act  E.  Watts.  InroUed,  &c 
ziiHi  June  lii^.  Which  memorial  does  not  nor  did 
contain  the  names  of  the  witnesses  to  the  warrant  of 
attorn^.  And  that  the  Plaintiff  did  not  at  the  said 
several  times  ifdien,  &a  or  at  any  other  time,  hold  the 
several  places  in  which,  &c.  as  tenant  thereof  to  Sir  JC 
T.  Wheate^  otherwise  than  as  in  the  plea  is  above  stated. 
The  Plaintiff,  adly,  pleaded,  as  before^  the  seisin  of 
Watts^  his  demise  to  E.  Watts^  the  Plaintifi;  the  inden- 
ture of  X0thji(7ftfi8i3,  and  the  demise  to  Sir  </.  71 

Wkcait 
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Wkeatetheteia  dbntuaxedj  i^kmi  the  trusts  .and  to  .and 
for  the  endsy  uitents,  and  purposes  in  ihat  indenture 
expressed,  ^d  the  wjirnnt  of  jittomejr  exeouted  in  the 
presence  of  and  attested  by  A.  B.  and  J^  G»%  and  averred  Ross, 
that  no  memorial  of  the  lastmentioned  indenture  and 
waraantof  ottomeyrContaMiV  the  names  of  all  the  wit- 
nesses to  the  exeoution.thereof,  was  inroUed  in  Chanceiy 
within  2o  days  of.the.execudon  thiereof  aooonfing  to 
the  statute  17  Geo.  3.,  andthatthePlaintiff  did  not  hold 
the  places  in  which,  Stcas  tenant  thereof  to  Sir  J.  71 
Wkeater  otherwise  than  as  in  that  plea*.waB  ^^stated. 
*  Hie  Defendant  demurred  generally  to^  the  first  plea 
in  bar;  and  to  thesecond  plea  he  replied,  that.a  niemo« 
rial  of  the  said  indenture  and  warrant  of  attorney  in  that 
plea  mentioned,  containing  the  names  of  all  (be  witnesses 
to  the  execution  thereof,  was  inroUed  in  Chancery 
within  twa:ty  days  of  the  execution  thereof,  according 
to  the  direction  of  the  act,  which  memorial  he  set  out^ 
being  the  same  memoj^al. stated  by  Uie  Plaintiff  in  his 
fiist  plea  in  bar,  as  by  the  memorial  remaining  duly. 
inroUed  in  the  High  C!ourt  .of  Chanoay,  morefiiUy 
aiqpeared;  and  the  Plaintiff  averred  that  the  memorial . 
did  duly  contain. the  day  of  the  m<mth,  and  the.  year 
when  the  indenture  and  warrant  of  attoniqr  in  the  last 
plea  in  bar  mentioned,  bore  date^  and  the  names  of  all 
the  parties^  and.  for  whom  any  of  them  were  trustees, 
and  of  all  the  witnesses,  and  did  truly  set.  forth  the 
annual  sum  or  sums  to  be;  paid,  and  the  name  of  the . 
person  and  penions  for  whose  life  or  lives  the.  annuity 
granted,  and  tbe^.  ceid^iderations.  of  granting  the 
in  manner,  and  form'  a^  ia  and  by  the  statute  was 
required^  as  by  the  inrolment:of  the  memorial  remain- 
ing of  record  appeared;  and  this  he  the  Plaintiff  was 
ready  to  verify  by  the  record,  &c. :  wherefor^i  as  be- 
fore he  prayed  judgment  and  a  return,  &c. 

;     The 
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ifti>  Tb«P]ainliffjaiadlm4niinMt'«»ttofiii|t^iR 

INUV  «iidi  dnktuwd  giiwrily  tntbe  SiaftndluM^a  ilqdi. 
tflicv  l»  tin  Mcond^pte  la  kM^  j«  wUbb  dcDMnor  tbe 
JMfeUiiUMjoiMdl 


tlwivtflttyioC  Aadnwe  Si»  lltt  mmmf^  deed,  feimded 
i^^oviiippiMddefccte  ]»  dteflttmevbl,  jiiHa^»  ft^ 
dM»  liinidrihl  did  BdC  MfaittActlit  naoM 
U^  ihe  ekeoutioftdi  th^wmwDt^iCattiMaiej;  seocfDdly^ 
tkiftditt  wnwiiftli&ft  mM  aet  fiirth  Ihe  thistsof  the 
AdtaimtA  SitJi  T.  Whet^  And  tUrdl;^  that  the  mie- 
mamk  did  nbt  iMe  tiie  luMleft  of  te  attorniee  to  isiiMi 
d»iiiMmBttti<tefiBvJMdgmeQlweigtfeii.  U^xtttke 
fint  ptint^  hid  urged  dnt  itll  <be  severel  infltnmenis 
gh«i  Id  fleonre  an  jamuity  conelims  bat  one  atsunHiee 
i]iiMr(tfX  anAKdefeciiiiianydiie  of  than  tMates  aK 
thf  B^ekMm.  I&  tbe  eaee  df  Skrie  y.  hfrodace  (i), 
Ldrd^A9l^  C.  JC  ecijs^^  die  ettMn;  iacliMiiaii  of  my 
oi^itliota  ii^  Aet  ^  dflAwt  itt*  dkt  neemoriai  of  cmeef 
tli^  tfeedi  trill'tMifte  the wlkcde  aasaatBiice*''  The  uronb 
of  lli^fltfltttteafe^  Cfaet^  efery  such  deed,  bond,  inttiu- 
oeut,  or  odieraMDaiice,  shell  be  void.''  The^i^amM: 
of  ettotifejr  iv  AMibtkui  each  an  insmfflieiit  as  must  be 
mehideii  in  the  memoriid.  H9p1(i$itr.Wai^{S).  And 
mjeilwif;ilto4toii(ii),  it  was  held  that  aoe  <«ly  die 
inltrHtfllit  iriterAy  mk  atmuUy  sMI  be  granted^  but 
A  th^  histruiesAts  iiAie^by  it  sh^  be  itf  any  maMwar 
seettNft  te^  be  psad,  ate  wtiliiu  ^hij  am^  The  gfvnteci. 
hfti  not  the  benefit  i^ttended  f»  fafan  by  the  kgislati»^ 
tfheiiatfttot^byiiispedaBglheiiietiNaial,  see  who  wok 
d»  witnepses  ttasUiig  each  part  of  the  transaetkat* 
Tlie  ipMlM  ^ttlid»dise*gsgd  hhlttdf  fl^ 

(niw/,  4  Brs. C2&. G0.31O.  (rf)  »  rcs.jim. 34. 

(^)  6ri;mA^476* 

'     10  qaenoes 
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qtienees  of  an  omission  respecting  one  of  his  s^iirlties,       1815. 

by  ^ajriiig,  I  do  not  rfest  oti  this  iihrtrument.    The  qnes- 

titm  is  on  the  tflMtdng  dt  tti^  word  ^  ^deh;"    ^  9ndl 

ussontttce*'  cofflprehendis  aH  the  instnimefnts ;  for  the^ 

inake  together  bilt  one  assurance.    In  ttm-t  v.  Lmdate 

m  the  ihstroments  were  ennmerated,  and  stated  to  b^ 

attested  by  W.D.  and  W.  M,  or  one  of  them,-  yet  it 

was  hdd  insnfficient,  and  that  the  grantor  had  a  right 

te  know  from  the  memorial  to  which  particulir  instru- 

meiit  each  df  the  persons  was  whii^ss.    The  case  of  Van 

Braam  v.  Isaacs  {a)  appears  to  have  proceeded  at\  this 

ctj^etion.     It  is  no  answer,  to  say  that  it  appears  by 

oAter  parts  of  this  record  that  the  same  persons  who 

were  witnesses  to  the   one  instrument  Were  witnesses 

sim  to  tlie  others;  that  £GM;t  ought  to  appear  en  tlie 

memmial.     Wh^^  a  memmtd  states  an  instrament  to 

be  attested  by  four  persons,  v^hieh  is  attested  by  two 

.only,  the  misdescription  is  fatal  (b).     Upon  the  second 

objection,  this  case  falls  not  within  the  principle  that  it 

ts  siifficieAt  if  the  Court  ean  see  for  whom  the  termor  is 

trustee:  ASs  memorial  leaves  ft  wholly  unknown  what 

the  trusts  rimy  be*     Sir  Jl  T.  J^heate  taay  for  some 

purposes  be  trusted  for  the  grantor,   though  for  the 

pfindpd  purposes  he  may  be  trustee  for  the  grantee. 

hi  jMem  v.  Macreth  (c),  though  Mr.  CouUs  appeared 

tm  the  memorial  to  b^  a  trustee  nominated  on  behalf  of 

Aie  grantee,  yet  it  was  held  insufficient,  because  it  did 

not  appear  for  whom  he  was  trustee;  for  he  might  be 

a  thistee  for  the  grantor,  though  nominated  by  thfe 

grantee.    In  the  case  oi Leicester  v.  Lockwood  (d),  Lord 

BUenborough  C.  J.  reluctantly  held  the  averment  in  the 

memorial  that  the  interest  in  the  10,000/.  was  conveyed 

to  (he  trustees  upon  the  trusts  in  the  indenture  men- 

(a)  1  B04.  &r  Pu!l  451-  (0  I  ^^  -Rj?-  *M. 

(*)  Ex  parte  Macntt,  %EMt,        {d)  1  Mmdt&  Sel^at^s^'h  ■»* 
563.  anie,Y,S^7' 

Vol.  VL  K  tionad, 
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tloned,  to  be  insufficient.  In  the  case  of  2)mii»  on  dsf 
wise  oJDclmaii^  v.  D6bium{a\  a  memorial  stating  a 
demise  by  indenture  to  have  been  made^  &c.  upon  lite 
trusts  therein  mentioned*  was  in  like  manner  held  (ataL 
SO|  where  a  termor  was  to  permit  the  grantor  io  hold  the 
premises  till  default  in  payment,  and  thenceforth  he  waa 
to  hold  for  the  grantee,  a  memorial  which  averred  the 
trust  to  be  for  the  grantee  was  held  ill,  although  tho 
trustee  had  no  act  to  perform  for  the  bene6t  of  the 
grantor  (6).  '  As  to  the  third  objection,  although  a  wmr- 
rant  of  attorney  usually  authorizes  any  attorney  of  the 
Courts  not  named,  in  addition  to  those  who  are  named, 
to  enter  up  judgment,  yet  those  who  are  named  are 
usually  parties  to  the  transaction ;  they  are  commonly 
die  attornies  of  the  grantee^  and  to  them  the  grantor 
has  a  right  to  resort  for. intelligence  respecting  the 
transaction,  and  their  names*  therefore  ought  to  be  set 
out  in  the  memoriaL 

Besi  Seijt  conird.  As  to  the  first  objection,  admitting 
that  the  witnesses  were  insufficiently  stated  in  the  me^ 
morial,  the  warrant  of  attorney  alone  would  be  dierd>y 
affected ;  but  it  ha^  never  yet  been  decided,  that  where 
it  appears  on  the  record,  as  here  it  does,  that  the  same 
persons  are  witnesses  to  the  warrant  of  attorney  and  to 
the  deed,  that  is  not  sufficient.  This  is  distinguishable 
from  all  the  decided  cases.  Here  the  grantor  had 
every  information  he  could  want,  for  he  had  the 
names  of  the  witnesses  to  the  warrant  of  attorney  and 
of  the  witnesses  to  the  indenture.  In  Fan  Broom  v* 
Isaacs  no  witnesses  appear  to  have  been  named  in  the 
memorial.  In  Hari  v.  LoveUue^  the  witnesses  were 
defectively  set  out,  for  it  did  not  ascertain  any  one 
person  in  whose  presence  the  deed   was    executed, 

(fl)  s  Ttrm  EMf.^i.  {b)  Tt^  v.  Jabntofh  y^^ 

JfaiU 
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WaUs  ▼•  MiOard  (a)  is  a  case  strongly  favourable  to  1815. 
tbe  grantee,  for  th^e  the  christian  name  of  one  of  the 
witnesses  to  the  warrant  of  attorney  was  i)ot  set  out  in 
the  memorial,  yet  Lord  Kenyan  C.  J.  held  that  there 
was  no  weight  in  the  objection ;  apparently,  not  because 
die  christian  name  was  not  necessary  in  order  to  identify 
the  witness,  bat  because  (there  being  several  instru- 
Hients  attested  by  the  same  person)  the  witness's  name 
wpfeucedi  in  another  part  of  the  memorial*  The  act  only 
veqnires  that  the  names  of  all  the  witnesses  shall  ap- 
pear on  the  enrollment,  which  is  here  observed.  Where 
there  is  no  express  dedtdon  on  the  point,  the  court 
will  be  guided  by  analogy.  The  act  requires  the  con- 
sideration to  be  set  out,  yet  it  has  been  held,  that  if  the 
consideration  be  once  set  out  in  the  memorial  of  one 
out  of  several  deeds,  it  snflBces.  So,  if  the  names  of  all 
the  wiOMSses  once  appear  on  the  memorial,  as  here 
diqr  do^  they  not  be  repeated.  Next,  the  defect,  if  it 
be  ODc^  invalidates  only  the  single  instrument  to  which 
it  applies.  It  is  a  sufficient  penalQr  on  the  omission, 
that  the  grantee  loses  the  aid  of  his  judgment,  or  his 
warrant  of  attorney.  The  words  of  the  act  require  no 
mere.  The  words  <<  eveiy  such"  are  to  be  taken  dis- 
tribvtively,  it  means  every  such  deed,  namely,  in  the 
memorial  whereof  the  requisitions  of  the  act  are  not 
cpmplied  with,  shall  be  void ;  every  such  bond,  with 
respect  to  which  they  are  not  observed,  shall  be  void, 
every  sadi  instrument,  with  respect  to  which,  8tc., 
eveiy  other  assurance  with  respect  to  which,  &c.  The 
aigoment  is  not  new,  that  by  force  of  the  word  '*  assur- 
ance'' all  Jthe  instruments  collectively  are  vitiated,  but 
the  words  of  the  act  are^  ^  other  assurance^''  and  they 
must  therefore  mean  an  assurance  of  which  no  deed, 
bend,  or  instrument  constitutes  a  part;  and  the  opinion 

{a)  sTermEep.$^%. 

K  2  of 
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v« 


1815.  ^  ^'^  Loughborough  Ct^aijicellor,  in  The  jDnIv  ^ 
QoUon  V.  fViUiamsa  on  that  -pqiBit  i»  directly  waVmsry 
to  the  sttitute.    In  lUrt  v.  Lfwelacsj  Lord  JKnpp%  who 


Baown* 

R<>^  wa9  no  friend  to  annuities?  ^o^oowledged  he  was  «iot 
prepared  to  say,  whether  or  not  all  the  kwtrumeixtB 
giyen  to  s^cur^  ati  anmiiiy  mast  be  set  aaide^  Bierely 
because  oqe  only  is  opt  properly  restored.  The 
Court  of  King's  Bench  had  before  the  date  of  Ibat  caae 
decided  that  a  defect  in  the  «^smori(d  vitiated  only  tiw 
particular  instrument  (a).  As  to  the  aeoond  poiiit» 
enough  is  set  out  to  diselosiB  to  the  Court  what  the 
trusts  are  of  the  demise  to  Sir  J.  T.  fVkeaie.  It  ap* 
pears  that  it  was  Bwd^  for  the  conaideraliaQi  df  the 
price  of  the  aiviui^  imd  the  agreemeol  to  gsanc  k,  and 
tbeit  it  was  intended  for  the  purpose  of  beHcar  aaeuiiBg 
the  axmuity.  This  therefore  shews  that  the  lemor  is  a 
trustee  for  the  annuitant  ji  if  it  had  n^svely  beee  •  de* 
vpisc  ^^  upon  the  trusts  in  the  ind^iture  deelared^**  that 
vrquid  not  have  sufficed.  This  is  disttn^uishable  &om 
If^yfiest^  V,  Locktfooodi  in  thtit  transaction  there  were 
trifsts  for  five  different  parties,  the  grantor,  grantee,  and 
strangers,  and  there  were  no  words  whence  it  coi^  be 
<^llected  who  were  all  the  persons  for  whom  Lockmood 
and  Aclom  were  trustees.  In  the  cases  of  D^offam  r. 
QBryejh  (&)  and  Bra^ord  v.  Burland  {c\  the  OMUt  of 
King's  Bench  decided  oa  the  ground  of  aRomwimi  ia 
the  memorial  of  trusts  wjiich  expressly  appeared  oa  the 
deed.  So  i,n  Dohnan  v.  Dolman^  Lord  Kemfon^  rriied 
on  die  ground  that  that  there  were  trusts  tor  other  pee- 
poses  after  the  annuity  was  satisfied,  wliioh  subseqesnt 
trusts  were  not  set  out;  and  Lawrence  i%  eoneurs  in 
putting  the  case  on  the  sanie  gvouad*  Ask^m^v.  M/Mretk 
was  decided  on  the  poini^  that  Coutts  was,  until  defanlt 
ill  paymentt  a  trustee  for  the  grantoTi  which  was.  not 

(tf)  ^jf  parte  Ofester,  4  TVrwj.        (6)  3  Bast^  559' 
«^.694.  (0  X4£m/>445* 

10*  Stated 
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alated  in  the  memorial,  so  that  the  grantor  stood  in  a 
more  advantageous  situation  than  the  memorial  repre^, 
sented  him.  In  Taylor  v.  Johnson  there  was  an  express 
trust  to  permit  the  grantor  to  receiye  tibe  rents  and 
profits  till  defiiultf  which  is  stiU  stronger  than  the  case 
of  a  resulting  trust.  Here  it  does  not  appear  that  there 
was  any  other  trust  than  for  the  grantee*  But  this  caac^ 
has  been  decided  ahnost  in  terms^  in  this  Coatt  (a). 
The  same  case  of  Defaria  v.  Short  came  befmre  tlm 
Court  of  Exchequer ;  and  Macdonald  C.  B.  obserredf. 
that  in  Askew  v.  Macreth  Coutts  was  a  trustee  for  two^ 
but  in  the  case  then  before  him,  there  was  a  trust  fov 
one  only;  %nd  after  that  was  satisfied  the  trust  cease^ 
and  Graham  B.  concurred*  Let  the  question  be  here 
asked,  which  is  there  put  by  Mansfield  C  J.,  <^  upcm 
reading  the  deed,  for  whom  does  Sir  J.  71  Wheate  ap- 
pear to  be  trustee  V  The  answer  is  manifest.  Thift 
decision,  then,  explains  the  distinction  between  the  two 
cks8»  of  cases.  ^But  if  th^re  were  a  trust  for  another, 
the  plea  ought  to  have  averred  it.  The  plea  tberefom 
has  not  gone  fiir  enough  to  raise  the  question.  As  to 
the  third  okyection,  the  act  does  not  require  the  namea 
of  the  attomies  to  be  set  out  in  the  memorial:  no  case 
has  decided  that  it  is  necessary  so  to  do^  and  the  prac- 
tice is  not  to  set  them  out.  The  parties^  whose  names 
are  by  the  act  required  to  be  stated,  mean  the  principals} 
not  agents.  If  every  person  who  had  any  thix^  to  do 
with  the  transaction  were  to  be  deemed  a  party,  it 
would  have  been  imnecessary  to  specify  the  witnesses  in 
the  act  An  attorney  is  no  move  a  party  to  an  aaauilgp 
transaction^  than  he  is  a  par^  in  a  causes 

Lens  m  reply.    As  to  the  first  pointr  thot^  the 
memorild  contains  the  nsjaea  of  ibe  p^rsontf  «iio  in  foct 

(s)  He/aria  v.  Sturtt  antey  U.  %%$• 
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attested  the  execution  of  the  warrant  of  attorney,  yet  it 
does  not  indicate  that  fact:  the  statute  requires  it  should 
appear  on  the  memorial  who  are  the  attesting  witnesses. 
This  memorial  rather  disafSrms  than  implies  their  attest- 
ation of  the  warrant  of  attorney,  by  confining  their  at- 
testation to  the  indenture.  The  same  argument  was  used 
in  Van  Broom  r.  Isaacs^  but  it  did  not  there  prevail.  In 
that  case  the  warrant  of  attorney  was  actually  produced 
in  court,  when  it  appeared  attested  by  the  same  persons 
as  the  indenture.    Hart  v.  Limeloce  is  not  ^distinguish- 
able from  this  case,  on  the  principle,  which  is,  that  the 
fiiemorial  must  point  out  to  the  attention  of  the  reader 
what  witnesses  attested  each  instrument.    In  Watts  ▼• 
MUktrd  the  question  was  wholly  different,  being  only 
whether  a  witness  who  was  named,  was  named  suffi- 
ciently.   Hodges  Y.  Money  {a)  is  inapplicable.     Ex  parte 
Chester  was  decided  in  Lord  Kenycri^  absence ;  so  that 
when  he  suspends  his  assent  to  that  case,  he  does  not 
▼acillate  in  his  judgment    The  case  of  Willey  v.  Wheeler 
there  cited  does  not  iq)pear  to  corroborate  Ex  parte 
Chester^  and  Lord  Loughborough  rejected  the  last  men- 
tioned case.    The  Duke  of  Bolton  v.   Williams  has 
always  been  respected  as  a  leading  decision.     Whatever 
deeds  or  instruments  the  annuitant  takes  as  part  of  his 
assturance   become  a  part  of  his  assurance,  and  he 
cannot  afterwards  rgect  either  of  them;  but  if  there  is 
a  defect  in  one  part,  it  vitiates  the  whole.    No  case  has 
evw  yet  decided,  that  one  of  the  securities  being  de- 
fective^ any  other  of  them  can  be  enforced.     As  to  the 
second  p«bt,  Lens  admitted  that  it  was  sufficient  if 
either  the  trusts  were  set  out,  or  if  enough  i^peared  on 
the  memorial,  from  which  the  court  could  Judge  for 
whom  the  termor  was  trustee ;  but  this  memorial  dis- 
closed'  neither.     Undoubtedly  there  must  have  been 
here  a  resulting  trust  for  the  grantor;  and  whether  re- 

(o)  4TgrmJUf.soo^ 
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suiting,  or  express,  it  must  equally  be  stated  on  the  me- 
BocriaL  ^Gibbs  C.  J.  intimated,  that  there  might  be  a 
diflference  between  an  express  trust  for  the  grantor 
until  default  in  payment,  and  a  resulting  trust  for  the 
grantor;  and  therefore  even  if  it  were  necessary  that 
die  memorial  should  notice  the  first,  it  might  not 
be  necessary  to  notice  the  latter.  For  suppose  that  a 
term  was  created  for  securing  an  annuity  payable  half 
jearly,  upon  an  estate  which  was  let  at  a  rent  payable 
qnarterly,  if  there  were  an  express  trust  for  the  grantor 
till  de&ult,  the  trustee  would  be  bound  to  pay  him  the 
first  quarter's  rent  as  it  was  received,  whereas,  if  it  were 
only  a  resulting  trust  for  the  grantor,  the  trustee  might 
not  be  warranted  ih  paying  over  any  part  of  the  rents 
to  him  until  he  had  seen  the  first  half  year's  annuity 
paid.]  Leicester  v.  Lockaood^  Lem  agreed,  did  not 
govern  this  case,  because  there  were  trusts  for  strangers 
to  the  annuity  transaction,  newly  introduced  in  per^ 
fennance  of  a  former  agreemoit.  In  Defaria  v*  Sturi 
Maedonald  C.  B.  does  not  pursue  the  decision  of  tlM 
House  of  Lords  in  Askem  y.  Macreth, 

As  to  the  third  objection,  it  is  said  that  the  attcnniies 
are  not  parties;  if  the  statute  intended  to  require  only 
the  names  of  the  grantor  and  grantee^  it  would  be 
nugatory;  for  it  is  scarcely  possible  that  in  any  memc^ 
rial  of  the  transaction  their  names  should  &U  to  appear: 
so  narrow  a  construction  6f  the  word  <<  parties,"  there- 
fore^ would  defeat  the  purpose  of  the  act,  which  was  ta 
bring  into  the  view  of  those  who  might  inspect  the  me* 
morial,  the  names  of  all  the  persons.who  bore  any  part 
in  the  transaction. 

Ctv.  adok  vidi, 

G1BB8  C.  J.  now  delivered  the  c^union  of  the  Court 
Tins  18  an  acdon  of  replevin  for  distraining  the  goods 
ef  the  FIainti£F  in  a  certain  dwelling-hoQs^  and  a  eer- 
K  4  tain 
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l9iS*      Um  clqse.    The  D^&pdai^t  u^vk^  cogpizanpe  fis  bailiS 

3^;;;^^-'    of  sir  J.  T.  Wheate,  and  avw  that  tlws  PWntif  hel4 

V.         tb^premi«csf»a«  teniu^ttoSir  J*  7.  iTMi^wd  t^t  tW 

Ros^  rcpt  was  in  arrear,  apd  he  di^tr^uifid  a^  bl^liff  to  Sir 
j;  7.  ^^oif.  T^e  Piaiotiff  plea^  that  fTat^  iw 
seised  pf  the  prew«fis  i(i  virtQie  of  his  reptory,  a,nd  de- 
mi«0d  to  the  Plaiptifi^  and  that  he  was  iii  possessicHi 
qnd^r  ibi^  d^iQi$e  ftom  Watth  wd  that  afterwards 
Waits  grafted  an  annuity'  to  Humpiriesy  and  that  t^ 
m^^morial  thereof  was  roistered ;  and  the  plea  set»  it 
ouj^  a^  that  np  ptbsr  memorial,  was  ever  r^^t«g^» 
There  is  a  demurrer  to  this  plea.  There  ore  two  other 
pleas  in  bar^  and  after  stating  the  securities,  they  say, 
the  rarrant  of  attorney  was  witnessed  by  A*  B.  and  J*  G., 
and  th^t  no  memorial  was  registered  according  to  the 
statute.  The  Pefendant  replies,  that  a  memorial  was 
enrolled,  and  sets  it  out;  but  it  is  not  therein  mentioned 
who  are  the  witnesses  to  the  warrant  of  attorney;  but 
by  the  replication  it  appears  they  are  the  sa^ae  person^ 
who  witnessed  the  ^eed;  so  that  in  point  of  fiipt,  thd 
person  consulting  the  memorial  has  the  benefit  of 
access  to  aU  persons  who  were  witnesses  to  any  of  the 
instrum^nti^.  Three  objections  are  made  to  this  me- 
morial I  take  the  second  objection  first,  which  is  pre- 
sented in  the  i^ame  fonn«  both  on  the  demurrer  to  the 
.  first  plea  in  bar,  ^xxd  on  the  demurrer  to  the  repUca* 
tipn.  The  memorial  states^  that  on  the  ipth  of  Jwtc 
1 813,  by  indenture  between  IVaUs  of  the  first  part^ 
Hua^bries  of  the  2d  part,  and  Sir  J.  T.  Wheate  o(  the 
3d  part,  Watts  granted  to  Humphries  a  certain  annuiQ^ 
of  BooL per  ann.  for  Watts*s  life;  and  for  better  m^ 
more  efi&ctually  securing  the  said  annuity,  WcUts  granted 
and  sold  the  premises  to  Sir  J.  T.  Wheate  for  the  tenn 
of  99  years,  upon  the  trusts  and  for  the  purposes  therein 
expressed  and  declared.  Observe^  it  states  that  the  more 
effectually  securing  th^  anpuity^  was  thQ  purpose  fo;: 

which 
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tberein  e^pressod ;  the  memopd}  shews  that  the  convey-     ^""^^^^ 

aoce  was  made  oq  the  trusts  ip  the  indenture  mentioned)  v. 

having  before  said,  that  the  tenix  was  granted  to  Wheate       '^xjssm 

for  the  fMirpose  of  aecuring  the  annuity.    The  objection 

isi  t^at  it  does  not  i^peai  for  whom  Wheate  was  trusteci^ 

nor  what  the  trusts  were.    It  happens  that  a  case  haa 

already  been  before  this  Court,  and  has  been  decided ; 

and  although  there  may  be  some  little  distinction,  it  is 

almost  in  terms  the  same  as  this  qase.  [Here  his  Lord^ 

ship  read  the  rqxurt  oiDefaria  v.  Sturt.'l  It  was  objected 

in  that  case,  that  the  powen  there  given,  and  the  nuuv 

ner  in  which  tboie  powers  were  granted,  did  not  vgm 

p^mr  \  bat  the  (ikwrt  asked  a  qiiesticm,  which,  if  asked 

here,  nuist  be  answered  in  the  samo^  manner.    Can  any 

one,  having  read  this  doed,  hesitate  to  say  Ic^rwho^  th^ 

termor  is  trustee?    For  what  is  the  difference  between 

that  case  and  this?    In  tbii,  there  is  cm  circumstance 

stroDger  than  in  Defdria  v.  Siurt :  for  here  it  f^peara 

that  the  trustee  was  nominated  by  Humfhies^  and  waa 

nominated  for  the  purpose  in  the  indenture  expressed. 

It  is  said,  there  may  be  other  trusts  in  the  indenture 

Tlere  may  be  such :  but  it  lies  ou  the  annuitant  to 

shew  that  there  are  such  other  trusts;  and  that  is  the 

difference  between  this  case  and  that  of  LeycesUrv. 

Lockwood^    It  does  there  appear  on  the  pleadings  that 

there  were  other  trusts  in  the  indenture,  which  ought 

to  have  been  expresaed  in  the  memorial,  and  were  not. 

We  think,  therefore,  the  present  memorial  is  supported 

by  the  case  of  Defaria  v.  Sturt^  and  is  clear  of  that 

objection. 

Another  objection  is,  that  the  memorial  does  not 
contain  the  names  of  tha  attomies  named  in  the  war- 
rant of  attorney  to  enter  up  judgment  The  statute 
does  not  require  that  (Here  his  Lordship  read  the 
words  of  the  act)    It  is  iippQii^blie  to  say  that  the 

legisUiture 
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kgislatare  meant  to  oomprehend  them  uider  die  d^ 
scription  of  parties.  Tliey  are  not  more  parties  t^an 
the  witnesses  are;  yet  the  l^slature  thought  it  neces- 
sary to  enact  that  the  witnesses  should  be  named. 

The  third  objection  is,  that  the  witnesses  to  the  war- 
rant of  attorney  are  not  named  in  the  memorial     On 
the  plea  in  bar  it  appears  there  were  witnesses  to  that 
instrument,  and  that  they  were  the  same  persons  who 
witnessed  the  deed.     Hie  memorial,  it  is  true^  does  not 
say  they  were  the  witnesses  to  the  warrant  of  attorney* 
The  statute  says,  the  memorial  shall  contain  the  names 
of  all  the  witnesses.     Literally,  this  memorial  does  con- 
tain the  names  of  all  the  witnesses,  although  it  does  not 
state  that  they  are  the  witnesses  to  the  warrant  of  attor- 
ney.   If  any  fraud  could  result  from  the  omission  to 
state  to  what  instrument  these  persons  were  witnesses,  I 
should  not  &vour  this  construction.     But  the  object  of 
the  act  is  satisfied:  when  the  names  of  all  the  witnesses 
to  the  transaction  are  given,  the  party  has  all  the  in* 
formation  that  can  be  given,  to  enable  himbyexaminaf- 
tion  of  those  witnesses  to  trace  out  the  circumstance^ 
Hie  case  of  Orion  v.  Knight  (a)  does  seem  to  favour  our 
construction.   A  witness  attested  the  execution  of  an  in- 
denture by  A.,  B.,  and  C.    The  memorial  stated  him  to 
be  witness  to  the  execution  by  A.  and  C,  but  not  by  B^ 
yet  this  Court  held  the  memorial  good.     Hie  Plaintiff's 
doctrine  is,  that  a  defect  in  the  memorial  as  to  any  part 
of  the  securities  avoids  the  annuity  itsel£     On  the  hy- 
pothesis of  those  who  contend  for  this  doctrine,  it  must 
be  admitted,  that  if  void  against  £.,  the  annuity  would  be 
void  against  A,  and  C  also;  and  either  the  objection  is 
null»  and  the  memorial  was  good  for  all  threes  or  else  it 
may  be  bad  for  the  execution  ofB^  and  good  for  that 
of  il.  and  C.    So^  the  warrant  of  attorn^  may  be  bsd, 

(a)  sB€s.tfPiilI.iS3. 

and 
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and  the  other  securities  good.  There  is  indeed  a  note       1815. 
of  the  reporter  subjoined  to  that  case,  referring  to  Fan     '^    - 
Braam  v.  Isaacs^  and  saying,  that  when  the  same  witness  «. 

attests  several  instruments,  it  will  not  be  sufficient  if  the       l^c^^ 
xneiBorial  only  mention  their  names  as  witnesses  to  one. 
It  does  not,  however,  appear  that  this  point  was  so  de- 
cided :  that  cause  of  Fan  Braam  and  haacs  stood  over, 
and  there  was  some  delay,  and  it  does  not  appear  npoB 
which  of  the  grounds  it  was  ultimately  deciifed.'  But  ff  H 
'ihHsoheld,  and  if  the  otgecticMl  be  good,  we  are  never- 
thelev  of  ofnaioiilliat  it  affects  the  warrant  of  attorn^ 
only ;  for  though  it  was  held  in  the  case  of  The  Duke    ^ 
^BoUan^.  Williams  that  a  defect  in  one  of  the  instrur- 
ments  a&cted  all,  we  cannot  think  that  such  was  the 
intent  of  the  legislature.     We  think  it  was  only  meant 
that  the  wtint  of  the  prescribed  observa^yces  should  viti- 
ate the  particular  security ;  for  on  looking  into  the  act, 
it  appears  there  may  be  difierent  memorials  of  the  di& 
fexent  deeds,  and  that  the  deeds  may  be  executed  at 
different  times;   and  therefore  we  think  the  intent  is 
that  only  the  particular  assurance  shall  be  void,  with 
respect  to  which  the  requisites  of  the  statute  are  not 
complied  with.      The  demise  therefore  is  valid,  and 
consequently  the  distress  is  good,  and  the  cognizance 
must  be  supported,  and  the  judgment  must  be  en- 
tered for 

The  Defendant. 
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AprU  >5-  LuiTN  V.  Payne. 

In  debt  on       HTHIS  wat  u  aetion  of  debt  on  a  bond  given  hf  ikm 

AeobuJ^*"*         Defendant  to  the  PlaintiflFine  penalty  conditioiied 

conditioned  for  that  the  Defendant  should  pi^  to  the  Defendant's  viO^ 

payment  of  an  f^  ^ktv  separate  maintenances  a  certain  yaarfy  sitta 

the  wife^of      during  her  li£^  and  the  Plaintifif  alleged  as  a  breach^ 

the  obligoTy  a    living  the  wif^  that  the  sum  was  in  anrear  and  unpaid 

breach  amgn-  ^  ^^  piainti£    After  non  tU  factum  pkadedi  and  a 

ed  in  non-pay-  ^  w-        -^ 

ment  of  the     verdict  fixr  the  Plaintiff  VoMtghan  Seijt  had  obtained  a 

annual  sum  to  j^  ^^  ^  ^^^  ^e  judgment^  becaoas  &e  Pkintiff 

the  oolisee 

is  iiL  had  shewn  no  breach  of  Ae  condition. 

Len$  S^.  now  endeavoured  to  suHain  the  dedans 
ticm,  urging  that  the  breach  shewed  the  legal  cflbct  of 
the  bond ;  for  payncnt  to  the  Defendaait'a  wifenrig^t 
be  dlBaeribed  as  pajonent  to  the  Plamtiff.  The  dakn 
wa6  his,  and  the  arrears  ^ere  legaHy  duo  to  him*  la 
might  hapro  been,  perhajps,  more  Bubutelj  described  aa  a 
pagnnent  to  the  wife ;  though  that  wonld  Merely  Ymne 
beoa  to  set  out  the  evidisnce^  instead  of  stating  the  i^al 
eAct  of  the  obligation.  The  only  persons  hleve,  bo* 
tween  wfaoM  a  contract  could  wbaintj  ave  the  Plaintiff 
and  Defendant  The  wife  is  not  a  separate  peraoD 
bom  the  Plaintiff  with  regard  to  the  husband,  however 
Ae  case  might  be  stated  if  the  payment  had  been  stipu- 
lated for  the  benefit  of  a  stranger.  The  payment  by 
the  husband  to  the  wife  would  be  in  law  a  payment  to 
himself.  The  debt  therefore  became  due  to  the  Plain- 
tifif and  it  would  be  superfluous  to  add  that  it  became 
due  to  the  Plaintiff  by  reason  of  its  not  having  been 
paid  to  the  wife  on  account  of  the  Plaintiff. 

Vaughan  Serjt^  who  would  have  supported  his  ruk^ 
was  relieved  by 

The 


IN  THE  Firrr-FinH  Yjcau  of  GEORGE  IIL  141 

ne  Omrt,  Wie  cnmil  go  with  the  PlakHifiTd  counsel,        1815. 
in  titiBkiiig  theie  arwun  were  ever  due  to  the  Plaintiff 
9X  alL    Nothing  is  dae  to  the  IHainliff  but  the  penalty 


af  the  bond)  and  the  penalty  10  doe  to  him  by  reason       Patkis. 
of  these  sans  «oc  being  paid  10  die  vrife. 

Rule  absolute. 


Thistlewood,  qui  tarn,  v.  Cracroft   and       April  %s^ 
AnotJien 

n[*HIS  was  an  action  brought  upon  the  stat.  9  Amu  In  a  ^|  tam 

c.  14.  s.  2.,   after  the  lapse  cf  more  than  three  *c*»J*"»  |f  ^f 

*  /.  f       T^  /•     J  declaration  do 

months^  to  recover  Irom  the  Defendants  money  won  qq^  appear  on 

by  them  at  play  from  a  third  person,  and  also  the  the  record  to  ^ 

treble  value  thereof.   Upon  the  trial  of  the  caus^  ol  the  ^  ^^j.  ^f  ^ 

sittings  in  MidMesex  after  Hilary  term  iZi^  befofe  writ,  it  is  ne- 

Gibbs  C.  X*  the  offence  being  proved  to  have  been  com-  ^"^  ^.  ?^ 

~®  ;  nect  it  with 

mitted  m  March  i8i2»  And  die  dedaiaHou  apprarinf  the  writ  by 

on  the  record  to  be  of  Hilary  term  i8ij,  in  ordw  to  evidence  of  the 

shew  that  the  Plaintiff  had  commenced  liis  action  withiii  declaration 

the  year  after  the  offisnce^  he  put  in  evidence  a  writ  was  filed,  and 

sued  out  the  aid  of  February  1813,  returnable  oa  the  "^^g^t^ 

•^  "^  wnt  to  be  coiip 

first  return  day  of  Easter  term.     It  di<l  not  appear  to  tinned  on  the 

have  been  returned.    Best  Seijt.  for  the  Defendamly  ob*  i^U  down  to 

jected,  that  although  that  writ  was  sued  out  within  the      intheCom- 

year  after  the  offence^  yet^  frimdfade^  it  apfieared  that  mon  Pleas*  the 

could  not  be  die  writ  on  which  the  Plaintiff  now  saed,  ^^^  ^ 

for   that  inasmuch  as  the  declaration  did  not  i^^peor  ofthetermia 

to  be  filed  within  a  year  after  the  writ  sued  out,  it  or  after  which 

could  not  be  connected  with  that  writ,  without  shewing    ^   .^  ^^ 

the  continuances,  nlshes  no  eri- 

dence  of  the 
Copley  Serjt  for  the  Plaintiff  endeavoared  to  ccmnect  ^te  of  the 
the  writ  and  the  declaration  by  the  evideaoe  of  several  *^"* 

rile%  giving  the  Plaintiff  time  to  dedare  from  MichaeU 

,mas  *• 
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Tbistuewood 


1815.  mas  term  1813  to  the  last  day  of  Difdiy  term  18149 
but  the  first  of  them  was  a  rule  in  an  action  agatnflt 
Cracrqft  only^  and  none  of  them  were  proved  to  be 
Cbacbobt*  served,  and  he  abandoned  this  evidence  on  the  subse^ 
^uent  motion.  The  jury,  however,  under  the  direo-^ 
tion  of  the  Chief  Justice,  found  a  verdict  for  the 
Plaintiff,  subject  to  two  questions,  the  first  of  which 
alone  was  afterwards  spoken  to^  viz.  whether  it  was 
sufficientiy  shewn  that  this  action  was  commenced  in 
due  time. 

Accordingly  Best  Serjt  having  on  a  former  day  in 
this  term  obtained  a  rule  nisi  to  set  aside  the  verdict  and 
enter  a  nonsuit,  upon  the  authority  of  several  cases  (a) 
which  he  mentioned, 

Copley  Serjt.  now  endeavoured  to  support  his  verdict^ 
contending  that  it  was  sufficient  if  it  were  shewn  that 
the  declaration  was  within  a  year  of  the  writ,  and  that 
in  such  case  the  proceedings  were  all  regular,  for  which 
hc^  relied  on  Parsons  v.  King.  It  was  agreed,  that  the 
record  in  this  court  did  not  shew  the  true  date  of 
the  declaration,  for  if  a  cause  was  tried  in  term,  the 
pladtum  was  always  entided  of  that  term ;  if  at  the 
sittings  after  term,  the  placitum  was  entitied  of  the 
term  preceding  the  sittings :  but  that  this  declaration 
was  filed  ^thin  a  year  of  the  writ  sued  out,  appeared 
from  this  drcumstanoe,  that  if  tiie  plaintiff  does  not  de^ 
elare  within  the  year  after  the  return  of  the  writ,  the 
Plaintiff  is  out  of  court,  but  here  the  Defendant,  by 
pleading  to  the  declaration,  admits  that  the  Plaintiff  is 
not  out  of  court,  and,  by  consequence,  admits  that  he 
has  declared  within  the  year  after  the  writ  sued  out  In 
j^arris  v.  Wocifbrdf  the  first  writ  never  was  returned, 

{a)  Harris  v.  Woolfird^  6  Term     7  Term  Kep.  d.   WeUon  r.  Foutt* 
JUp*  617.     Parjoas  t.  JSmt^,    mr,  14  iSdi^,  49z» 

9*  tfaougk 
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though  it  was  saed  out  in  time,  therrfore  the  proceedings       1815. 
were  irr^rular,  and  were  so  held.    In  Weston  v.  Founner 


BagtyJ.  says,  "  the  suing  out  of  the  second  writ  was  "t^w^od 
at  leaatprimdjacie  evidence  that  the  first  writ  had  not  Cracroft. 
been  returned.  In  Siamnajf  y»  Perry  (a)  both  the  writs  >^ 
were  of  the  same  term,  but  the  production  of  the  second 
raised  a  presumption  that  the  first  had  not  been  served, 
and  only  the  first  writ  being  in  time,  it  became  necessary 
to  shew  iu  return.  Stavfwmf  v.  Perry  is  theref(»«  not 
adverse  to  die  PUintifi;  There  is  only  one  wfit  in 
eridenoe^  and  the  Plaintifi*  is  entitled  to  say,  that  is  the 
writ  on  which  he  declares,  and  to  make  that  his  primd  . 
Jade  case.  If  tbere  is  another  writ  in  existence,  the 
Defendant  may  shew  it,  as  was  dcmein  &ami»y  v.  Perry^ 
where  the  second  writ  was  shewn  to  exist,  and  to  have 
been  served,  and  therefore  was  taken  to  be  the  writ 
declared  on ;  and  that  writ  was  clearly  out  0/  time^  and* 
the  first  writ  was  not  shewn  to  have  been  returned; 
aiid  therefore  the  connection  between  the  first  writ  and 
die  second  was  wanting.  In  Hutchinson  (&)  qui  tarn  v. 
JP^er^  the  writ  was  sued  out  within  the  year  after 
die  oflfence^  but  it  was  not  continued  on  the  roll,  so  as  to 
oonnect  it  with  Che  record,  which  was,  as  the  prac- 
tice of  this  court  with  reference  to  the  time  of  atrial 
required,  entitled  of  Hilary  term  1812;  and  inas- 
vmch  as  there  is  a  distinction  between  the  practice  of 
the  two  Courts,  and  though  a  Plaintiff  in  the  King's 
Bench  is  not  out  of  court  for  want  of  declaring  until  a 
year  after  his  writ  sued  out,  yet  as  by  the  practice  of 
ibe  Common  Pleas  a  Plaintiff  is  out  of  court  unless  he 
declares  within  two  terms,  there  wa&  a  necessity  in  that 
(Mse  for  shewing  continuances  to  connect  the  writ  with 
tlie  dedaration,  if  any  such  necessity  exists  here;  but 
tlie  Court  there  held  that  it  was  sufficient  to  ptoduce  a 

(«)  %BM.f^PuiiMs7*        (t)  Antct  iv.  500. 

writ, 
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i8t5.       unitf  cipM  which   the  dedarlrtJcM  m»y  poUsibly  be 
fonhded,  without  sli^wing  th«  contintiafiees  thrtnigh  whidi 


^,  alonfe  it  ekn  be  founded  theredfi.    Tte  caption  of  the 

CKMMFtA    t>kcltiim  therefore  femiflhingtA  this  ttmt  ho  evidence 

of  the  titne  of  deckring,  tfie  fiMA  n  Awaju  to  be  shewti 

by  extraneous  evidence.    The  Pkincff  ha»  given  prlmi 

fade  evidence  that  he  deckred  wilkitf  the  ttofe^  and  ^m» 

Defeadant  had  oot  impt^cd  it 

As^  who  was  prepared  to  support  his  nde,  was  atop- 
ped  by  the  Oeurt. 

GiBBg  C.  J.  My  Buotbers  ^  thiflit  k  lay  npoti  die 
PhnMiff  to  gor  fiurtlier  ki  this  case.  The  couiiBci  oil 
both  sidea  hate  fciriy  agreed  on  the  ruks  a*d  dMlc!t 
OD^  oir  the  evidenee  neeessafy  to  bring  the  case  wlddti 
the  rnle.  They  agree  xkmk  the  aaef^ly  ahewkig  a  writ 
sued  out  is  not  svfiicient,  unless  the  PlaiiMiff  connects 
tSbe  sufaecqsent  proceedings  with  the  wrk.  If  fiitt  d^- 
churalnon  was  within  the  amial  time  of  declaration,  that 
imald  naturally  connect  k  wiah  the  writ.  At  wllat^ 
soemr  dfetame  of  time  the  dechiralson  wiis  dttiveire^ 
k  requfftt  to  be  cdtoiected  wkh  the  writ  by  evidence* 
bat  the  evidence  is  diftreAt  in  the  Cotirt  of  Kii^a 
Bmch  and  in  this  Ooart.  in  the  Court  of  King^a  Benoh 
Ae  record  iaself  proves  the  date  df  the  detlaratioii  by 
tfMF  menMradddm  aft  Ae  head :  but  here  Afe  reeord  il» 
lelf  does  not  prove  the  date  of  the  dedarattom^  fair  die 
fdaritinn  «  sdways  entitled  of  the  t^m  in  whidi  tfie 
trial  isy  or,  if  the  Mnse  be  ttled  M«  of  term,  thed 
die  placitnm  is  entkled  of  the  teAn  precediiig.  llie 
Comt  therdlbre>diinl^  Aat  "die  PhaAtlflrinaat  go  ftn^ther^ 
and  dbew  thritlSie  idedaratioili  was  ddivered  within  dm 
time  tfftei^  Ae  w^  and  her^  amee  timl  &ct  <fees  ttol 
appear  by  the  pladtum,  we  think  it  ou^t  to  be  sup- 
plied by  oth^  evidence- 
Rule  absolute* 
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Steels,  DemaDdant;  Clennell,  Tenant;       April %s. 
Benn,  Vouchee. 

'^HE  Touchee  had  instructed  his  solicitor  to  sufler  ti  The  Couit 

recovery  of  all  those  his  free  lands  in  Brisco^  within  ^*?™^*  ""«^ 

a  dt€d» 
the  borou^  of  Egremonii  in  the  county  of  Cumberland^      What  a 

and  of  all  other  his  lands  and  hereditaments  situate  in  vouchee  had, 

the  county  of  Cumberland,    The  solicitor  prepared,  and  ^,0,  torofe 

the  vouchee  executed,  a  deed  to  lead  the  uses,  which  a  recovery,  and 

conveyed  «*  all  those  closes  called  and  commonly  known  1°^!^*^  ^^ 

by  the  name  cSBrisca,  or  Briseo  closes,  situate  within  prepared  in 

the  parish  of  .^gr^iiMm/,  in  the  county  of  Cumberland^  pumiance^ 

containing  by  estimation  50  acres  or  thereabout,  and  described^e 

then  and  for  some  time  past  let  to  and  occupied  by  parish  in  which 

John  Kitchen  along  with  his  fium  of  Blackhm.     The  '^^^^^^ 

•       1  .I  m  were,  uiou|^ 

recoveiy  was  of  lands  in  the  parishes  of  Cleator  and  they  were  de- 

Egremont.    Hemxiood  Sent  now  produced  an  affidavit  «cribed  in  the 
,        ~  .         ,  .    .         r  deedwithtruth 

that  Brtsco  doses,  consisting  of  50  acres,  except  a  part  ^^  certainty 

containing  4  acres  called  Big^*ig  Moor^  were  situate  in  four  other 
withm  the  limits  of  the  borough  of  Egremont,  which  ^«^««tance«, 
circumstance  had  led  to  the  mistake,  but  were  not  fused  to  tub- 
within  the  parish  of  J^ejnont,  but  were  within  and  »tJtute  in  the 
parcel  of  the  parish  of  5^.  Johfi^s:  that  now  and  dt  the  J^^inwhidi 
time  of  executing  the  deed  to  lead  the  uses,  they  were  the  lands  lay, 
in  the  occupation  of  John  Kitchen^  along  with  Blackham  "^  ^^'^ 
fiurra;  that  the  wh<de  of  the  parish  of  St.  John*%  was  in  deed  and  re- 
the  comity  of  Cumberland :  that  the  parties  intended  the  covery. 
premises  should  pass,  and  were  all  alive  and  consenting 
to  an  amendment,  which  he  prayed  might  be  made^ 
both  in  the  deed  to  lead  the  uses,  and  in  the  recovery, 
by  inserting  the  parish  of  Sl^.  John*%  instead  of  the  parish 
of  Egremont.    He  conceived  this  application  to  amend 
the  deed  to  be  authorized  by  a  preceden  in  the  case  of 
Vol.  VI.  L  KinderUy, 
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1815*       Kinderletfi  Demandant i  DamviUef  Tenant i  Bamgfytd^r 

Demandant. 

The  Court  ^gecting  the  first  part  of  the  applicatkn 

as  absolutely  impossibley  he  confined  his  prayer  to  the 
amendment  of  the  recovery  only,  urging  that  the  pre- 
mises sufficiently  passed  by  the  deed^  being  identified 
by  four  circumstances  in  which  the  deed  coincided  with 
the  &ct,  oils,  in  the  name  c^  the  doaes,  the  quantity  c£ 
land,  the  name  of  the  occupier,  and  thetc  being  in  the 
county  of  Cumbefiandy  and  a  mistake  in  the  addittbnal 
description  of  the  parish  in  which  they  were  supposed 
to  be,  would  not  vitiate  the  conveyance;  and  as  thqr 
had  well  passed  by  the  deed,  he  prayed  that  the  recovery 
might  be  amended  pursuant  to  the  &ct,  by  inserting  the 
parish  oiSt.Johri^  instead  of  the  parish  oiEgremont. 

TheComi  observed  that  the  closes  inserted  in  the  deed 
were  those  for  which  the  vouchee  himself  gave  instrwv 
tions,  and  if  there  was  any  mistake,  he  had  himsetf 
mistaken  the  parish.  But  si]^pose  that  some  part  of 
the  knd  was  in  the  parish  of  Eg^emontf  though  all 
might  be  in  Cumberland^  in  the  occupation  of  Kitchen, 
and  known  by  the  name  of  Brisco  closes;  in  that 
•case  the  description  of  the  parish  woukl  be  restricti^ 
and  that  part  only  would  pass  by  the  deed.  And  th^y 
refused  the  application. 

(a)  Ante fi.  357.   Inthstcase  ment  prayedy  at  to  those  pre^ 

it  is  not  stated  that  there  was  milesy  was,  the  tncreasuig  the 

any  application   to  amend  the  number  of  mestoaget,  and  acres, 

deed :  the  entirety  of  certain  te-  &c.  in  Chilfroom ;   which  the 

nements  in  Chilfroom  was  omit-  Court  permitted.    In  the  present 

fed  to  be  specified  in  the  deed ;  case,  althoqgh  there  were  general 

hut  theyneverthelesspasseti  there-  words  in  the  instructions  for  the 

by,  being  comprehended  within  deed,  it  did  not  appear  that  there 

the  description  of  «« ell  other  tbe  were  in  the  deed  iuetf  any  geae* 

hereditaments  of  the  vouchees  in  ral  .words  that  could 


the  parish  of  Cbilfraomy*  and  landa  in  ^/. /o^'s  parish.  If  they 
CbUfiyiom  was  aheady  nAmed  in  (fid  not  |»^f  by'  the  ^tcdic  d^ 
the  recofvcryi  and  the  ooly  amend-    acriptbu. 
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ScjBuifALiNo  V.  Thomlinson  and  Others*  ^j^w/^^^ 

'  HIS  was  an  action  for  commission,  work  and  la-  ^.9  employed 

hour,  and  money  paid,  brought  to  recover  a  com-  ^y*^«I>rfcnd* 

ion  for  the  PlaintifFhaving  shipped  and  forwarded  goods  to  a'fo- 

a  quantity  <rf^  cocoa  for  the  Defendants  from  London  to  ^^^  market 

Amsterdam^  under  the  following  circumstances,  as  they  eniS*emSoy- 

j^ipeared  upon  the  trial  at  the  sittings  after  Hilary  menttothe 

tarn  lit  $9  before  Gibbs  C.J.      In  consequence  of  ^^*^"^»  ^''^  ' 

Mt^eUSf  the  Defisndants'  brokers  in  London^  having  ^ithoi^the 

Tcconunended  Jld&ert,  Becker ^  and  Co.  to  the  De-  privity  of  the 

fimdantB  as  pofectly  «|le  persons,    the  Defendants  h^^'J^^J,^ 

"vmte  to  IMIMS9  that  although  Aldibert^  Becker^  and  jnaintifiTcamior 

Co.  were  unknown  to  thanstlves,  if  they,  HuUetts,  «cov»  from 

1        ,      »  ,1  %   \rv  *.     ^  ,*  the  Defendant 

4him^t  them  respectable  men,  the  Defendants  would  ^  compensa- 

^cmploy  tbem  to  transport  the  cocoa  to  Amsterdam,  and  tion  for  such 
jtUAert  undertook  to  conduct  the  whole,  by  the  circul-  ""^'^^^ 
tons  route  which  the  state  otJEuropean  commerce  then 
rendered  necessary,  and  the  Defendants  knew  no  one 
bat  JlUberty  Becker,  and  Co.  Jn  the  business.  Aldibert, 
Seeker,  and  Co.  employed  the  Plaintiflv  ^bo  was  in« 
ddited  to  them,  to  perform  the  whole  business,  which 
the  PlaintifFdid,  but  without  any  communication  had 
with  the  Defendants,  and  he  now  looked*  to  the  Defend-* 
ants  for  payment,  whose  defence  was^  that  they  were 
liaUe  to  Aldibert,  Becker,  and  Co.,  whom  alone  they 
had  entrusted,  and  to  no  one  else.  Gibbs  C.  J.  strongly 
inclined  to  think  there  was  no  privity  between  the  par- 
ties, and  that  the  actk>n  would  not  lie.  The  jury  found 
that  the  goods  were  sent  as  was  intended,  but  that  there 
was  no  privity  between  the  Plaintiff  and  the  Defendant, 
and  a  ▼erdict  passed  for  the  P]ainti£^  subject  to  an 
award  as  to  the  amount,  and  to  the  opinion  of  the 

L  a  Court» 
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SCHMALING 
TlIOMLn}SON. 


Court,  ^'hether  under  these  circumstances  the  Pliuntiff 
was  entitled  to  recover  to  any  and  what  extent. 

Accordingly,  on  a  former  day  in  this  term,  Best 
Serjt  obtained  a  rule  nisi  to  set  aside  the  verdict,  and 
enter  a  nonsuit. 


Shepherd^  Solicitor^General,  and  Lens  Serjt,  on  a 
subsequent  day,  shewed  cause.  The  peculiar  state  of 
the  commercial  world  at  the  time  of  this  transaction, 
rendered  it  necessary  that  the  goods  should  be  conveyed 
by  such  concealed  agents  as  Aldibertj  Becker^  and  Ca 
might  employ;  and  they  having  found  such  aa  <Hie  in 
the  PlaintifF,  he  forthwith  became  the  immediate  agent 
of  the  Defendants,  and  entitled  to  look  to  them  for 
payment.  This  case  diflfers  irom  that  of  Ctdl  y.  Bad^ 
house  {a\  cited  by  the  Chief  Justice  at  the  trial;  for 
there  the  Plaintiff  was  employed  to  do  only  a  part  cf 
the  business  which  the  Defendant  had  commissioned 
the  prime  agent  to  perform ;  whereas  here  is  a  transfer 
of  the  entire  employment,  and  the  Plaintiff  is  responsi- 
ble for  the  whole  to  the  Defendant,  as  well  as  to  Aldi^ 
bertj  Becker,  and  Co.  At  all  events  the  Plaintiff  may 
recover  for  a  certain  part  of  the  money,  being  that  which 
lie  actually  disbursed,  and  a  certain  part  of  the  wori^, 
being  that  which  he  himself  actually  performed  in 
England.    It  will  not  follow,  that  if  the  Plaintiff  may 


(a)  Cull  V.  Backbotue^  B.  R. 
Guildballj  sittings  after  Hilary 
tciTO  X793>  before  Lord  Kenjott 
C«  J.  That  was  an  action  for 
work  and  labour,  and  money 
paid,  brought  to  reco\'er  a  com- 
pensation for  conveying  com  from 
the  interior  parts  cMf  North  Ame- 
rica down  to  the  coa$t>  and  the 
dues  paid  on  shipping  it.  A 
person  who  was  commissioned  by 
the  Defendant  to  purchase  and 


stiip  wheat  for  htm,  employed  the 
Plaintiff  to  bring  it  down  to  the 
C0ast,and  to  pay  shipping  chaiges, 
&c.»  but  failed  to  pay  him,  where-  - 
upon  he  claimed  the  amount  finom 
the  Defendants)  who  had  not  at 
that  time  paid  to  their  immediate 
agent  any  part  of  the  sum  due  for 
this  sen^e.  Lord  Kenyon  C.  J. 
held  that  the  Plaintiff  must  sue 
the  person  who  actually  employed 
him,  and  not  the  Defendant. 

14  recover, 
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recover,  all  the  persons  on  the  contineut,  who  had  any        1815. 
ehare  in  transporting  the  goods,  may  therefore  in  like 


manner  recover  their  respective  debts  against  the  De-  ^. 

fendant;  for  those  persons  all  acted  by  the  orders  of  Thomlinsonv 
the  Plaintiff.     He  who  deals  with  an  agent,  believing 
him  to  be  a  principal,  may,  when  the  principal  is  disco^ 
vered,  charge  the  principal. 

Adjomatur* 

On  this  day  Gibbs  C.  J.  relieved  Best  from  support- 
ing his  rule^  and  delivered  the  opinion  of  the  Court 

There  is  no  privity  between  the  Plaintiff  and  the 
Defendants.  There  was  nothing  by  which  the  Defend- 
ants could  conjecture  that  the  Plaintiff  ever  would  be 
introduced  to  them;  nothing  by  which  tliey  should 
know  that  they  ever  should  meet  with  such  a  person  as 
the  Plaintiff.  The  Defendants  must,  indeed,  know  that 
some  persons  must  be  employed  under  Aldibert^  Becker^ 
and  G).  to  get  the  goods  to  Jmsterdam^  but  there  is 
nothing  whereby  they  ever  authorized  Aldibertf  Becker^ 
and  Co.  to  employ  any  one  person  to  conduct  the 
whole.  An  argument  was  raised  by  the  Solicitor- 
General  on  this  ground,  that  the  Defendants  must 
know  that  some  one  would  be  employed  by  AUtiberty 
Becker,  and  Co. ;  but  he  forgets  the  fact,  that  another 
person  introduced  Aldibertj  Becker^  and  Co.  to  the  De- 
fendantS)  as  the  persons  who  were  to  conduct  the  whole, 
and  there  is  no  pretence-that  the  Defendants  ever  aur 
thorized  them  to  employ  any  other  to  do  the  whole 
under  them :  the  Defendants  looked  to  Aldibetif  Becker^ 
and  Co.  only,  for  the  performance  of  the  work,  and 
Aldiberti  Becker,  and  Co.  had  a  right  to  look  to  the 
Defendants  for  pajrment,  and  no  one  else  had  that 
right:  the  consequence  therefore  is,  that  the  Plaintiff 
must  be  nonsuited,  and  the  rule  to  set  aside  the  verdict 
must  be  made  absolute. 


ISO 
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In  oppouQg  1 
rule  for  jiidg- 
mentuincase 
of  a  non-suity 
upon  the  ab- 
sence of  docu- 
mentary  evi- 
dence at  the 
last  tnaU  it  is 
not  necessary 
to  state  what 
the  evidence 


GrEENHILL   V.  MiTCHEL. 

T^A  UQHAN  Serjeant  having  obtained  a  rule  for  judg- 
ment as  in  case  of  a  nonsuit,  for  not  proceeding  to 
trial  pursuant  to  notice,  Shepkerdj  Solidtor^Greneral, 
shewed  cause  upon  an  a£5davit,  stating  that  the  plaintiff 
at  the  last  sittings  did  not  proceed  to  trial,  (which  it  was 
his  intention  to  have  done,)  in  consequence  of  the  want  of 
certain  documentary  evidence,  which  he  was  advised  by 
his  counsel,  just  previous  to  the  trial*  was  necessary  to 
produce  in  support  of  his  action ;  not  saying  what  the 
evidence  was.  Faughatij  in  support  of  his  rule,  con- 
tended that  the  Plaintiff  had  not  disclosed  sufficient 
matter  to  the  Giurt,  and  he  compared  this  to  the  usual 
case  of  opposing  the  like  role  upon  the  absence  of  a 
material  witness,  whereupon  the  practice  of  this  G)urt 
requires,  that  the  name  of  the  witness  should  be  stated, 
otherwise  the  affidavit  is  insufficient 


But  the  Court  held  that  it  .was  a  very  diort  procen  to 
l^ve  a  witness's  name,  but  it  might  be  very  complicated 
to  state  what  the  documents  were^  and  they  discharged 
the  rule  on  a  peremptory  undertaking  to  try  at  the  sitr 
tings  after  Easier  terau 

Rule  discharged. 
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The  Company  of  Proprietors  of  the  Stafford-      Maj  i. 
SHIRE  and  Worcestershire  Canal  Navigation 
V.  The  Company  of  Proprietors  of  the  Na- 
vigation  from  the  Trent  to  the  Mersey.     . 

HTHIS  was  an  action  of  debt  for  SiZL  iiir.  s^.  due  A  canal la 

and  of  right  payable  by  the  Defendants  to  the  Plain-  ^^Tof  to£^ 

tiffi  for  certain  rates,  duties,  and  tonnage  for  and  upon  for  light  goodi 

the  carrying  of  divers  goods  in  divers  barges  of  the  De-  ^^»»  ^^  ^^Vt 

fendants,  and  for  the  passing  and  navigating  of  divers  jwfind that 

barges  of  the  Defendants,  upon  the  navigable  canal  of  ceruin  goods 

the  Plaintift.     The  Defendants  pleaded  the  general  "^^^^^^ 

issue,   and  .  paid  money  into  court      The  cause  was  the  aa  passed, 

tried  at  the  last  Stafford  summer  assizes  before  Dallas  J.  tenyears  sobse- 

^  quent  consent 

and  a  verdict  was  taken  for  the  Plaintiffi,  subject  to  the  of  the  country 

opinion  of  the  Court  upon  a  case,  and  also  to  a  refer-  to  considor  the 

ence  as  to  the  amount,  if  the  Court  should  thmk  the  JJ^t 'gSS" 

Ptaiatifls  entitled  to  recover.  *  will  not  entitle 

The  case  in  substance  was,  that  by  an  act  6th  G.  3.  ^^  canal  com- 

^  ^    'okttv  to  de- 

the  Plaintiffl  were  incorporated  and  empowered  to  make  i^^nd  for  these 

and  maintain  a  navigable  canal,  which  was  afterwards  ^e  toll  on 
made.  By  that  act,  in  consideration  of  the  Plaintills'  ^  ^ 
charges  ftc.  the  Plaintifi  were  empowered  to  demand 
for  tonnage  and  wharfiige^  for  all  iron,  iron  stone^  coal, 
stones,  timber,  and  other  goods  and  commodities  what- 
soever, which  should  be  carried  upon  their  canal,  such 
rates  or  duties  as  they  should  think  fit,  not  exceeding 
f  {dl  per  mile  per  ton.  And  for  the  better  ascertaining 
the  tonnage  of  timber  or  wood,  50  feet  of  round,  or 
40  feet  of  square  oak,  ash,  or  elm  timber,  or  50  feet 
of  fir,  or  deal,  balk,  poplar,  and  other  wood,  were  to  be 
rated  for  one  ton.  By  an  act,  10  O.  3.,  reciting  the 
former  act,  and  that  some  amendments  therein  were  ne- 
oessaryi  and  some  farther  and  other  powers  and  provisions 

L  4  wanting 
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I  Si;.       wanting  for  the  said  navigation,  it  was  enacted  that 
'       -      '     every  boat  passing  through  any  lock  on  the  navigation 
SHIRE  and     ^^^  ^^^  loading  than  aix  tons,  should  pay  the  Flaintifis 
Worcester*   as  a  lock  due^  for  the  waste  of  water,  6(L  at  each  lock 
sraa  Canal    ^jjch  such  boat  should  pass  through,  and  also  a  tonnage 
V.  rate  for  six  tons  of  lading,  in  the  same  manner  as  if  such 

Trent  and  boat  had  actually  six  tons  of  loading  on  board.  And  for 
Company,  regulating  the  price  of  freight  to  be  charged  by  the  own- 
ers, or  masters,  or  other  persons  belonging  to  any  boat, 
for  the^arriage  of  small  parcels  upon  the  canal,  the  Plain- 
tiffi  from  time  to  time,  at  any  general  assemUy,  with  the 
consent  of  the  major  part  of  at  least  21  commissioners 
at  a  general  meeting,  might  make  bye  laws  for  fixing  the 
price  for  the  carriage  of  any  parcel  not  exceeding  one 
cwt  upon  the  canal,  and  were  from  time  to  time  to 
publish  the  prices  in  manner  therein  mentioned;  and 
a  penalty  is  inflicted  on  masters  of  boats  for  dftmanHing 
more  than  the  price  so  ascertained.  The  same  clause 
enacts,  that  60  square  feet  of  light  goods  shall  be 
deemed  and  taken  to  be  a  ton  weight  in  all  parts  of  the 
canal,  any  thing  in  the  recited  act  ocmtained  to  the  con- 
trary notwithstanding.  From  1803  to  181 1,  inclusive^ 
the  Defendants  have  been  carriers  navigating  boats 
upon  the  Plaintiff'  canal,  and  have  carried  thereon 
among  other  goods,  hops,  wool,  and  teazles.  The  Plain- 
tiffi  did  not  before  October  1803  charge  the  tonnage  of 
light  goods  by  measure;  they  have  since  that  time  in- 
sisted upon  charging  all  persons  in  that  way,  to  which 
the  Defendants  have  refused  t6  submit,  and  the  ac- 
counts between  them  remain  unsettled,  though  some 
money  has  been  paid.  If  the  Plaintiff  are  entitled 
to  charge  hops,  wool,  and  teazles  by  measure,  as  light 
gOQfds,  then  the  money  paid  into  court  was  not  sufficient 
to  cover  their  demand.  If  thqr  are  not  entitled  so  to 
charge  it  was  agreed  that  the  sum  paid  into  court 

gbodd 
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should,  as  fiir  89  reelected  the  present  action,  be  deemed        1815. 
sufficient     At  the  trial,  the  jui^  found  that  at  the  time     '      -      * 
of  passing  the  act  10  Geo.  3.,  and  prior  to  ten  years     smitxand 
ago»  hops,  wool,  and  teazles  were  considered  heavy  WomawrjBR- 
goods,  but  that  withiu  the  last  ten^years,  and  at  the      com   oi 
time  the  charges  sought  to  be  recovered  in  this  action  v. 

were  made,  hops,  wool,   and  teazles  were,  according    Trent  and 
to  the  custom  of  the  country  where  the  canal  lies,     Compuy. 
light  goods.     The   question   for  the  opinion   of  the 
court  was,  whether  the  Plaintiffs  were  intitled  to  charge  " 
at  the  rate  or  price  of  a  ton  weight,  for  60. square  feet 
of  the  hops,  wool,  and  teazles,  carried  by  the  Defend- 
ants upon  the  Plaintifis'   canal. 

Shepherd  Solicitor-General,  for  the  Plainti£Es,  con- 
taided,  that  upon  this  finding  of  th«  jury,  the  goods  ia 
question  were  drawn  within  the  meaning  of  the  act, 
and  were  to  be  considered  as  light  goods,  and  that 
the  Plaintiff  might  be  permitted  to  recover. 

Lens  Serjt.  for  the  Defendants,  was  stopped  by  the 
Court 

GiBBS  C.  J.  The  act  of  10  G.  3.  materially  varied 
the  interests  of  this  canal  company,  and  the  rate  of 
tonnage  which  they  are  to  receive  for  light  goods :  a 
looser  word  could  not  have  been  used;  but  we  must 
find  some  meaning  for  it.  But  it  is  found,  that  when 
the  act  was  passed,  these  articles  were  heavy  goods,  , 

therefore^  when  the  act  passed,  it  was  considered  .by 
the  l^pslature^  that  they  did  not  alter  the  Plaintifis' 
rights  as  to  these  species  of  goods ;  and  the  Defendants 
must  have  considered  that  their  interests  were  not 
afiected  by  the  act  as  to  these  goods ;  otherwise^  per- 
haps, they  would  have  opposed  the  bill  in  parliament 

If 
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i8i$-  If  <A  action  had  been  brought  a  year  after  the  act  had 
paieed,  the  Te/dict  must  have  been  for  die  Defisndants^ 
upon  the  ground  that  these  were  to  be  rated  as  heavy 
goods.  What  then  has  since  oocarred,  to.  alter  their 
rights?  That  the  country  has  since  chosen  to  consider 
them  as  light  goods;  but  tliat  will  not  afiect  the  interest 
of  the  Defendants,  who  are  not  boond  thereby;  and 
**^"^^^^  therefore  the  Plaintiffi  are  intitled  to  charge  only  the 
price  of  heavy  goods. 

Judgment  for  the  Defendants. 


^^^  *•  Weaver  v.  Sessions. 

^  >^^,/; pThelesKe of  1  ^©TENANT.     The    Plaintiff  declared,    that  he 

:  -  /     ^wnanted^to  ^"  *  maker  of  malt  for  sale,  and  by  indenture 

i/^^  U  •  buy  of  the  demised  to  the  Defendant  a  certain  public  house  and 

lewor  all  the  p^^ojiseg  for  a  term  still  unexpired,  at  a  certain  rent; 

brew  inio  ale  ^^^^  the  Defendant  covenanted  that  he  would  from 

or  beer,  or  time  to  time  and  at  all  times  during  the  continuance  of 

therein  and  ^^  demise,  buy  of  the  Plaintiff  all  the  malt  which  tfie 

the  lessor  co-  Defendant  should  brew  into  ale  or  beer,  or  otherwise 

venantedto  ^^^  ^j^  consume  in  the  demised  messuaM;  and  the 
deliver  on  re-  ^   * 

quest  sufficient  Plaintiff  covenanted  with  the  Defendant,  that  he  would, 

good,  well-  npQij  every  reasonable  request  of  the  Defendant,  ddiver 

aUe  malt  for'  ^  ^™  ^  sufficient  quantity  of  good,  well  dried,  marfcet- 

the  use  of  the  aUe  malt  for  the  use  of  the  Defendant  in  the  demised 

T^^^IIrf'  messuage,  and  that,  at  a  market  price :  but  if  the  Plain- 

premises,  and  tiff  should  neglect  or  refuse  so  to  do,  the  Defendant 

that  at  a  mar-  should  and  might  purchase  the  same  of  any  other  per- 
ket  pitce,  but 
if  the  Ph^tiiT 

should  neglect  so  to  do,  tiie  Defendant  migllt  purchase  of  any  others.  In  an  action 
for  buying  malt  of  others,  a  plea  that  the  Haxntiff  for  a  long  time  would  not  ddirer 
good  malt,  but  delivered  divers  quantities  of  bad  malt,  whereby  the  Defendant  was 
in  danger  of  losmg  bis  custom,  and  therefore  bought  malt  of  others,  was  held  ill 
on  demurrer* 

son: 
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son:  that  the  Deftndant  entered  and  was  posseised; 
bat  that  he  did  not  after  the  demise,  and  whilst  he  was 
possessed  o(  the  demised  premiae%  buy  of  the  Plaintiff 
aU  the  malt  which  he  the  Defendant  brewed  into  ale 
and  beer,  and  otherwi9e  used  in  the  mes&uage^  but 
neglected  so  to  do;  and  although  th^  Plaintiff  at  the 
several  times  after  mentioned  was  ready  upon  every  rea- 
sonable request  to  deliver  a  sufficient  quantity  of  good, 
well  dried,  marketable  malt,  for  the  use  of  the  Defend- 
ant in  the  demised  messuage,  and  that  at  the  market 
price,  whereof  the  Defendant  at  those  times  had  notice^ 
yet  that  the  Defendant,  on  the  first  of  October  18x3, 
and  on  divers  other  days,  brewed  into  ale  and  beer,  and 
otherwise  used  in  the  said  messuage^  divers  large  quan- 
tities, to  wit,  1000  bushels  of  malt,  not  bought  of  the 
Plaintiff  and  without  requiring  the  Plaintiff  to  deliver 
such  malt,  or  any  part  thereof,  to  him.     The  Defend- 
ant acknowledging  that  he  did  not  after  the  demise 
and  whilst  he  was  so  possessed,  purchase  of  the  Plaintiff 
all  the  malt  which  he  brewed  into  ale  and  beer,  and 
otherwise  used  in  the   said    dwelling-house^   thirdly 
pleaded,  that  the  Plaintiff  for  a  long  time  after  making 
i£ihe  said  indenture,  neglected  to  deliver  to  the  De- 
fendant a  sufficient  quantity  of  good,  well  dried,  mar- 
ketable malt,  for  the  use  of  the  demised  messuage ;  but 
instead- thereof,  contrary  to  his  covenant,  delivered  to 
the  Defendant  divers  quantities  of 'bad,  ill  dried,  un- 
marketable malt,  to  be  brewed  into  ale  and  beer,  and 
to  be  otherwise  consumed  in  the  Defendant's  demised 
messuage^  by  reason  whereof  the  ale  and  beer  became 
10  bad,  weak,  and  unsaleable,  that  the  Defendant  was 
in  great  danger  of  losing  the  custom  of  many  persons 
who  had  been  accustomed  to  frequent  his  house  for  the 
purpose  of  buying  his  ale  and  beer;  and  thereupon  the 
Defendant,  in  order  that  he  might  brew  a  sufficient 
quantity  of  goody  strong,  and  saleable  ale  and  beer  for 

the 


1815. 
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the  necessary  supply  of  his  customers  frequenting  the 
house,  did  on  the  said  day  and  on  divers  other  days,  as 
in  the  dechutttion  was  mentioned,  buy  divers  quantities 
of  malt  of  other  persons,  and  not  of  the  Plainti£^  and 
did  use  the  same  in  the  demised  dwelling*house.  The 
Plaintiff  demurred  generally. 

Besi  Seijt,  who  was  to  have  argued  this  demurrer  for 
the  Plaintiff,  was  stopped  by  the  Court,  and  Copley  Seijt. 
argued  it  for  the  Defendant* 

GiBBS  C.  J..  The  Defendant  is  placed  in  a  situ* 
ation  of  great  difficulty,  but  he  has  placed  himsdf  in 
that  situation:  he  has  chosen  what  contract  he  would 
enter  into,  and  how  he  would  fortify  himself  against 
that  covenant  to  which  he  is  exposed.  What  is  the 
covenant  ?  On  the  part  of  the  Defendant,  he  by  this 
indenture  covenanted,  that  he  would  from  time  to 
time,  and  at  all  times  during  that  demise^  buy  and  pur- 
chase of  the  Plaintiff  all  tiie  malt  which  he  should 
brew  into  ale  or  beer,  or  otherwise  use  or  confsume  in 
the  messuage  thereby  demised;  and  the  Plaintiff  cove- 
nanted that  he  would  on  every  reasonable  request  of 
the  Defendant,  deliver  to  him  a  sufficient  quanti^ 
of  good,  well  dried,  marketable  malt  for  the  use  of 
the  Defendant  in  the  messuage  thereby  demised,  and 
that  at  a  market  price ;  but  he  goes  further,  and  re- 
serves to  the  Defendant  the  liberty  of  providing  him- 
self elsewhere,  if  the  malt  be  bad ;  for  there  is  a  proviso 
.that  if  the  Plaintiff  shall  n^lect  or  refuse  so  to  do^ 
the  Defendant  may  purchase  the  same  of  any  other 
person.  If  the  Plaintiff  sends  in  bad  malt,  the  De- 
fendant may  bring  hb  action  of  covenant,  and  may  also 
buy  malt  of  others.  The  declaration  states  that  the 
Defendant  had  used  in  his  malt-house  looo  quarters 
of  malt  purchased  of  others,  without  requesting  the 

Plaintiff 
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Plaintiff  to  deliver  it.  The  plea  is^  that  while  the 
Defendant  was  possessed  of  the  demised  premises, '  for 
a  long  time  the  Plaintiff  refused  to  deliver  a  sufficient 
quantity  of  good,  well  dried,  and  marketable  malt,  but 
instead  thereof  delivered  divers  quantities  of  bad,  ill 
dried,  and  unmarketable  malt,  and  thei^eupon,  that 
the  Defendant  bought  of  other  persons,  and  not  of  the 
Plaintiff  and  did  use  the  same  for  the  cause  aforesaid. 
This  plea  does  not  sufficiently  connect  the  malt  pur- 
diased,  with  the  orders  given  to  the  Plaintiff,  so  as  to 
excuse  the  Defendant  tor  buying  of  others.  The 
Defendant  ought  to  have  stated,  that  he  did  give  par- 
ticular orders  to  the  Plaintiff,  and  that  on  his  breach 
of  duly  executing  them,  he  bought  particular  quantities 
of  others.  If  we  were  to  hold  this  plea  sufficient,  we 
must  decide  that  a  single  breach  by  the  lessor  would 
release  the  covenant  of  the  lessee.  The  argument 
urged  for  the  Defendant,  is,  not  that  the  Plaintiff's 
breach  destroys  the  lessee's  covenant,  but  that  it  sus- 
pends its  operation  until  the  Defendant  receives  notice 
from  the  Plaintiff  that  in  future  he  will  send  the 
Defend&nt  better  malt  •  I  cannot  accede  to  this ;  and 
think  the  pka  is  defective. 


Heath  J.  was  of  the  same  opinion.  This  was  a 
very  improvideiU  covenant,  but  the  Defendant  is  bound 
by  it.  ' 


Chabibre  J.  The  coveiumt  is  absolute  on  the  one 
side :  if  bad  malt  is  delivered,  or  none  delivered,  the 
Defendant  may  sue  the  Plaintiff:  he  may  also  supply 
himself  elsewhere ;  but  to  entitle  himself  so  to  do,  the 
Defendant  must  shew  that  he  has  complied  with  all 
things  to  be  observed  by  him,  that  entitle  him  so  to  do. 
But  he  only  avers  that  the  Plaintiff  has  sold  him  bad 
malt.     A  breach  by  the  landlord  does  not  generally 

discharge 
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1815.  discharge  the  covenantor  thetenant»  nor  miut  it  br 
construed  so,  because  upon  these  covenants  eficb  partjr 
has  a  .complete  remedy  against  the  other* 

Dallas  J.  I  think  each  of  these  parties  has  a  com- 
plete remedy,  and  must  resort  to  the  remedy  by  acd<Hi 
on  their  respective  covenants,  and  that  the  breach  by 
the  Plaintiff  of  his  covenant,  is  no  discharge  of  dia 

present  action. 

Judgment  lor  the  PlaintiC 


May  2.  POSTLE  V.  BeCKINGTOK. 

If  a  Defend-     HPHIS  was  an  action  for  goods  sold  and  delivered. 

ant,  whoptyt  The  Defendant  paid  18/.  into  court    The  cause 

court^aft^      went  on  to  a  notice  of  trial,  and  was  set  down  for  trial 

wardi  obtaint    at  a  former  sittings  for  London.    The  Plaintiff  withdrew 

i!l^r* "'"  ^^  record.     The  next  term  the  Defendant  ruled  him 

tuit  before  the  to  enter  the  issue,  and  afterwards  signed  a  judgment  of 

Plaintiff ha«      nonpros,  against  him,  for  not  ^tering  the  issue.     The 

thc^Plaindff      Plaintiff  then  took  the  money  out  of  court,  and  after 

cannot  afteiv   .  the  judgment  was  signed,  but  before  the  Defendant  had 

wardi  have  hi«  ^^ed  his  costs,  taxed  his  costs  on  the  rule  for  pa\inir 

corts  taxed  up  n^Tx/.,  ,,         , 

to  the  time  of    money  mto  court.     The  Defendant  taxed  the  subsequent 

paying  the        costs,  and  on  the  taxation,  the  Plaintiff  insisted  he  was 

coait.^  entitled  to  the  costs  up  to  the  time  of  paying  the  money 

into  court,  and  offered  to  set  them  off  against  the  costs 

of  the  judgment  of  nonpros.,  which  the  prothonotary 

allowed. 

Shepherd,  Solicitor-General,  now  moved,  that  the 
prothonotary  might  review  his  taxation  of  costs,  insist- 
ing, that  where  a  Defendant  pays  money  into  court,  if 
the  Plaintiff  does  not  take  it  out  before  judgment  of 
II  nan" 


I 
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nonpros^  the  Plaintiff  is  not  entitled  to  tbe  costs  up  to 
Che  time  of  paying  the  money  into  court     In  the  < 
of  Crosij/  V.  Olorenshem  (a\  the  Court  of  King^s  Bench 
establish  this  principlei  that  if  the  Plaintiff  suffers  the   Bgckington. 
cause  in  any  way  to  come  to  an  adverse  judgment,  he 
must  stand  on  the  same  ground,  by  what  means  soever 
he  comes  to  that  judgment,  as  if  he  had  tried  the  cause, 
and  a  nonsuit  or  .verdict  had  passed  against  him.,    The 
former  cases  were  of  a  nonsuit  at  trial ;  that  case  says, 
that  upon  a  judgment  as  in  case  of  a  nonsuit,  the  Plain- 
tiff shall  have  the  same  disadvantage ;  and  so  it  is  here,^ 
in  the  case  of  a  judgment  of  non  pros. 

Bosanquei  Seijt.  daewed  cause  against  diis  rule  in  the 

first  instance.     The  practice  in  this  court  is,  that  unless 

the  Plaintiff  proceeds  to  trial,  he  is  entitled  to  tax  his 

cosiB  on  those  counts  on  which  the  money  has  been  paid 

in,  and  to  take  the  mon^  out  of  court     Several  cases 

have  decided,  that  though  the  Plaintiff  puts  the  De- 

lendant  in  that  situation  in  which  he  is  entitled  to  move 

finr  judgment  as  in  case  of  a  nonsuit,  and  even  if  the 

Plaintiff  takes  out  a  rule  to  discontinue,  yet,  if  he  has 

not  actually  been  to  trial,  he  may  have  costs  for  the 

Pbuntiff  taxed  up  to  the  time  of  paying  the  money*  into 

court    In  this  court  the  practice  is  more  favourable  to 

the  Hamtiff  than  in  the  Court  of  Kmg^s  Bench ;  for  in 

causes  upon  policies  of  insurance^  in  that  court,  the 

short  causes  are  considered  as  if  they  were  tried,  on 

which  the  Plaintiff  loses  the  costs;  but  here,  the  Court 

give  the  Plaintiff  the  costo  on  the  ^hort  causes,  though 

he  loses  his  costs  on  the  cause  wherem  money  has  been 

paid  into  court,  whieh  is  actually  carried  down  to  trial. 

l^nmUm  v.  Brock  {b).     In  Seamm  v.  Briige{c)  idam 

Court  of  Kmg's  Bench  held,  that  the  Plaintiff  was  enti- 

(a)  s  Maule  &f  Seko.  jj/.  (0  tT.R,  4c(S. 

tied 
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1 8 15.        tied  to  costs  up  to  the  time  of  paying  the  money  into 
p^j^g'      court,  though  the  PlaintiiFhad  given  notice  of  trial,  and 
v.  by  having  omitted  to  countermand  it,  had  entitled  the 

Beckingtok.  Defendant  to  judgment  as  in  case  of  a  nonsuit.  UarcJt 
▼•  Wright  (a),  the  Plaintiff  was  held  entitled  to  his  costs, 
though  he  had  twice  withdrawn  his  record,  and  had 
since  taken  out  a  sununons  to  discontinue  on  payment 
of  costs.  The  generality  of  the  rule  is  exemplified  in 
the  cases  of  Savage  v.  Franklin  (6),  Dames  v.  Mansell  (c), 
Fisher  v.  Kitchingman  {d),  and  Bate  v.  Crane  {e}.  The 
judgment  in  Crosby  v.  Olorenshew  seems  to  have  pro- 
ceeded on  the  words  of  the  statute  (y)  for  judgment  as 
in  case  of  a  nonsuit.  The  words  of  the  statute  certainly 
are^  that  the  Defendant  sb&ll  be  entitled  to  costs  in  any 
action  where  he  would  upon  nonsuit  have  been  entitled 
to  the  same.  The  Plaintiff  here^  then,  though  he  was 
liable  to  a  judgment  as  in  case  of  a  nonsuit,  was  still  in 
a  condition  to  take  out  the  money,  and  tax  costs  to  the 
time-  of  paying  it  in,  because  he  had  not  previously 
taxed  his  costs.  Even  in  the  case  of  judgment  ax  in 
case  of  a  nonsuit,  it  is  said  by  BayleyJ.y  that  if  he  had 
taxed  his  costs  before  the  rule  was  made  absolute,  he 
would  have  been  entitled  to  them.  If  the  Plaintiff  had 
come  hither  with  a  trifling  excuse^  imd  given  a  peremp- 
tory undertaking,  he  would  have  had  an  opportuni^  to 
get  his  costs  taxed ;  and  there  is  neither  precedent  nor 
principle  to  deprive  him  of  them. 


The  SoUcilor^General  supported  his  rule.  The 
son  of  the  Plaintiff's  cases  is,  that  the  cause  is  in  pro* 
gress,  and  by  taking  the  money  out  then,  the  Plaintiff 
shews  he  does  not  mean  to  proceed  to  judgment:  bat 
why  has  he  not  costs  when  a  verdict  or  nonsuit  at  trial 

(a)  8  7.  R.  486.  {d)  Barnes,  »84« 

(i)  Barwji  a8o.  (e)  Ibid,  187. 

(0  IM.  a8a.  (/)  14  G,  s*  c.  x;.  4i*  Sf  3« 

has 
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has  passed  against  him?  Because  he  has  waited  for  that        iSi;. 
which  may  be  the  foundation  of  an  adverse  judgment,     '  p_v 
and  whenever  kn  advert  judgment  takes  pke^  he  loses         9. 

his  costs*  fifiCIONQTOK. 


GiBBS  C.  J.  The  Plaintiff  can  produce  no  case  in 
wluch  it  has  been  deterlnined  that  he  is  entitled  to  his 
cbsts  op  to  the  tinie  of  paying  the  money  ihto  court,  he 
not  having  taken  the  money  out  of  court  until  after 
judgment  has  been  signed  dgainst  hiih«  What  prin- 
ciple^ then,  can  he  estiiblish?  It  has  been  decided, 
tbat  where  a  Plaintiff  waits  for  a  verdict  against  him,  or 
a  nonsuit  at  frial,  he  loses  his  costs.  That  is  on  the  piin- 
cipl^  that  if  he  terminates  the  cause  in  an  earUer  stage, 
he  may  have  costs  to  the  time  of  paying  in  the  money, 
but  not  where  he  has  chosen  to  awcflt  the  final  issilus  of 
the  contest.  It  has  been  held  in  the  King^s  Bench  that 
ih  Che  case  of  judgment  as  in  the  cas^  of  a  nonsuit,  the 
Plaintiff  is  not  entitled  to  his  costs.  My  Brother  J3a- 
sanquet  tries  to  make  a  distinction  between  a  judgment 
as  in  case  of  a  nonsuit,  and  a  judgment  of  non  pros.  We 
see  no  ground  for  it  So  far  as  any  reason  can  be  ap- 
plied to  a  case  of  this  nature^  we  think  the  decision  of 
the  Court  of  King^s  Bench  on  this  subject  is  right,  and 
that  the  reason  of  the  case  requires,  that  the  Plaintiff 
should  not  be  entitled  to  his  costs;  the  prothonotary 
must  therefore  rcf^ew  his  taxation. 

Rule  absolute. . 


Vol.  VI.  M 
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Maj%.        Shelly,  Plaintiff;  Milleb  and  Wife,  De- 
forciants. 

Johnson,  Plaintiff;  iame  Deforciants, 

Fine  amended   ^LOSSET  Sei^U  was  permitted  to  amend  two  finet 
liy  subsdt^g  by  substitfitii^  Old  Brentford f   a  lieu  conus.  for 

ccniu,  for  the    ^  parish  t£Brentfordj  upon  an  affidayit  tkat  there ' 


parish  of  B.,  HO  snch  parish  9&  Brentfbrdj  and  that  the  premiaes 
fudfpariA."*^  were  situate  in  Old  Brentford^  in  the  parish  of  EaUng^f 
The  Court  he  referred  toFkfaoer  v.  Baimwrighi  (a).  An  objeeti<m 
are  not  induced  j^^j  j,g^  ,.jjggd  ^  ^^  ^^  by  a  purchaser  on  tWs 
to  amend  fines»  ^  *f  *      tr 

by  the  difficul-  accoimt,  unless  the  amendment  could  be  made, 
ties  raised  by 

J^""'^'*^-  Per  Curiam.    The  court  wiH  not  in  the  d^htert 

degree  be  swayed  by  the  difficulties  that  a  purchaser 
makes,  as  an  inducement  to  amend  the  fine:  but  the 
amendment  is,  upon  principle^  proper  to  be  made. 

FmL 


(a)  Antif  ▼.  303. 


//  A^ 


Mty  a.  Hagedorn  v.  Laino. 

The  Defend'  ^SSUMPSIT.  The  2d  count  stated  that  the  Plain* 
^^j^^l^^^  tii^  by  his  auctioneer  and  agent,  caused  to  be  put 

tion,  upon  the  ^P  to  sale  by  public  auction  certain  goods,  to  wit,  seven 
condition  that 

they  were  to  be  cleared  away  at  the  buyer's  expence  in  14  days»  and  the  price  paid 
on  or  before  delivery :  if  any  lots  remained  uncleared  after  the  time  allowed,  tbe.de^ 
posit-money  should  be  forfeitedf  the  goods  resold,  and  the  loss  on  remle  made  good  by 
the  present  purchaser.  The  broker  gave  a  bought-note,  which  aUowtd  14  days  for 
receiving  and  delivery :  Held  that  only  the  buyer  had  14  days  to  deliver,  bat  that 
die  seller  was  bound  to  deliver  instantly. 

SimbU.  That  after  1  resale  of  goods  by  a  vendor^  as  upon  defirall  made  by  Sbr 
first  purchaaer,  he  cannot  rcoorer  sgainat  the  fint  purchaser  for  goods,  bngained 
sadsold. 

lots 
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lots  of  damaged  hemp^  and  one  lot  of  damaged  hemp, 
upon  and  subject  to  certain  conditions,  which  this  count 
stated ;  the  second  of  which  was,  that  the  lot9  were  to 
be  cleared  away  at  the  buyer's  expence  in  14  days  from 
the  day  of  sale,  and  the  remainder  of  the  purchase- 
money  must  be  paid  on  or  before  the  delivery  of  the 
goods.     And  the  third  was,  that  if  any  lots  should  re- 
main uncleared  after  the  time  allowed,    the  deposit 
money  should  be  forfeited  to  the  present  proprietors, 
the  lots  resold  by  public  or  private  sale,  and  the  loss 
(if  any)$  together  with  interest  of  money,  warehouse- 
rent,  and  all  charges  attending  the  same,  must  be  made 
good  by  the  purchaser  at  the  present  sale.     And  the 
Haintiff  averred  that  the  Defendant  was  the  highest 
bidder,   and  was  declared  the  purchaser,  at  a  certain 
sum  of  money;  and  after  averring  mutual  promises  to 
perform  all  things  in  those  conditions  of  sale  contained^ 
he  allied  for  breach,  that  although  the  Plaintiff  after- 
wards, and  during  all  the  14  days  after  the  Defendant's 
promise,  was  ready  and  willing  to  deliver  the  hemp  to 
the  Defendant,  upon  his  paying  for  the  same,  yet  the 
Defendant  did  not  within  14  days  from  the  Abj  of  sale^ 
at  the  Defendant's  eicpenc^  clear  away  the  lots,  or  pay 
the  Plaintiff  the  purchase-money,  or  any  part  thereof 
but  refused,  and  the  lots  remained  uncleared   after 
the  time  HnHted.    And  the  Plaintiff  alleged  that  he, 
after  die  14  days,  resold  the  goods  at  a  loss,  acooidii^ 
to  and  by  virtue  of  the  conditions  of  sale,  and  that  the 
deficiency,  and  the  charges'  attending  such  resale^  toge- 
ther with  the  interest  of  money,  and  warehouse-rent, 
amounted  to  a  large  sum,  which,  by  reason  of  the  pre-« 
mises  and  according  to  the  conditionB  of  sal^  the  De» 
fendant   became  liable  to  pay.      There  was  also  a 
count  for  goods  bargained  and  sold  to  the  Defendant. 
The  cause  was  tried  at  the  sittings  at  Guildhall  t&ier 
miaiy  term  1815,  before  Gibbs  C»  J.,  when  it  w«$l 
M  2  proved 
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i8i5>.       proved  that  the  goods  were  put  up  to  sale  on  the  ccm- 
'      '~         ditions  (annexed  to  a  catalogue  of  the  goods)  which 
^.  are  stated  io  the  second  count»  and  tlaat  the  Defendant 

Lainq,  was  the  highest  bidder.  He  affiled  to  take  away  the 
hemp  immediately  after  the  salo^  but  it  was  thes  io  pawn 
for  certain  duties,  which  must  be  paid  before  it  could  be 
delivered ;  and  he  was  therefore  unable  then  to  obtain  it. 
The  broker  gave  theDefendant  a  bought  note  describing 
the  good&as  bought  of  himself  upon  the  terms,  amongst 
others,  that  14  days  were  to  be  allowed  for  recetv- 
ing  and  delivery.  A  particular  of  the  Plaintiff's  de- 
mand stated  that  he  sought  to  recover  the  amountt 
together  with  interest,  of  the  loss  \vbich  had  occurred 
to  him  upon  the  resale  of  the  goods  in  question.  On 
this  evidence,  (the  first  count  describing  a  contract 
which  clearly  was  not  proved,)  Besi  Seijt.  contended, 
that  the  Plaintiff  could  not  recover  on  the  second  count; 
that  the  conditions  of  sale  gave  14  days  for  the  pur- 
chaser to  take  away  the  goods,  but  gave  no  latitude  of 
time  to  the  vendor  for  delivering  them,  but  that  he  was 
bound  to  deliver  instantly,  which  he  had  failed  to  do; 
that  tlie  conditions  of  sale,  and  not  the  bought  not^ 
cGnnstituted  the  contract  between  the  parties;  that  even 
if  the  bought  note  could  be  called  in  aid,  its  true  con* 
fitruction  did  not  give  the  seller  14  days  for  deliveiy; 
but  that  if  it  did,  the  Plaintiff  had  not  declared  oa 
that  bought  note,  but  on  the  conditions  of  sale  annexed 
to  the  catalogue  only.  Shepherd  Solicitor-General,  for 
the  Plaintiff,  contended,  that  the  seller  had  14  days  for 
delivery,  as  well  as  the  buyer  14  days  for  taking  away 
the  goods.  Gibbs  C.  J.  thought  that  the  14  days  were 
allowed  to  the  purchaser  as  a  convenience  to  him  for 
carrying  away  the  goods^  but  that  the  seller  was  boond 
to  deliver  them  at  the  first  or  any  moment  of  the 
14  days;  it  was  impossible  that  the  seller  could  have  till 
the  last  moment  of  the  14  days  for  delivery,  since  the 

pur- 
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purchaser,  upon  not  taking  the  goods  nway  within  the 
14  days,  was  to  forfeit  his  deposit.  Shepherd  then  re- 
sorted to  the  covint  for  goods  bargained  and  sold,  to 
which  Best  otgected,  that  as  the  Pkintiff  had  taken  upon 
himself  to  resell  the  goods,  he  had  repudiated  the  sale 
to  the  Defendant,  and  could  liot  now  recover  as  for 
goods  bargained  and  sold ;  and  further,  that  the  parti- 
cular which  the  PkintifiP  had  delivered,  confined  his 
demand  to  the  loss  on  the  resale,  and  precluded  him 
from  recovering  for  goods  bargained  and  sold.  The 
jury  found  a  verdict  for  the  Plaintiff,  subject  to  the 
point  reserved,  whether  the  Plaintiff,  under  these  cir^- 
cumstances,  was  entitled  to  recover* 

Accordingly,  Best  in  this  term  obtained  a  rule  nisi 
to  set  aside  the  verdict  and  enter  a  nonsuit,  relying  on 
the  same  construction  of  the  contract  on  which  he  had 
insisted  at  the  trial* 


1815. 

Hagedorn 

Laing. 


Shepherd  now  shewed  cause  against  this  rule.  He 
urged  that  the  resale  was  no  bar  to  the  Plaintiff's  re* 
covery  for  goods  bargained  and  sold,  as  had  been  held, 
by  Lord  Ellenborough  C.  J.  in  the  case  of  Mertens  v.  Ad^ 
'cock  (a).  The  special  contract  enables  the  Plaintiff  to 
resell,  so  that  he  does  not  by  the  resale  repudiate  his 
contract,  and  this  is  a  term  of  the  contract  which  the 
law  would  imply,  although  it  were  not  expressed;: 
therefore  it  is  not  necessary  that  it  should  be  specially 
declared  on,  but  the  Plaintiff  may  insist  on  the  contract 
of  goods  bargained  and  sold,  although  he  resorts  to  a 
resale.  Whether  the  seller  has  or  has  not  sold  to  any 
one  else  the  goods  which  the  purchaser  has  rejected^ 
cannot  alter  the  Plaintiff's  right  to  recover  for  goods 
bargained  and  sold.  As  to  the  particular,  it  only  pointa 
out  the  transaction  upon  which  the  Plaintiff's  demand 


(a)  4  Ejp* N.  P.  Cati  a jx. 
M  3 
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Haoedork 

Laing. 


18  founded;  it  does  not  profess  to  state  the  techniciJ 
description  of  the  Plaintiff's  right,  and  to  shew  on 
which  count  he  intends  to  proceed.  If  indeed  it  had 
specified  one  technical  description  of  the  Plaintiff's 
claim,  perhaps  it  might  iiave  been  deemed  to  exclude 
another  technical  description  of  it;  as,  for  instance,  if 
it  had  stated  that  the  demand  was  on  the  count  for 
money  lent,  perhaps  the  Plaintiff  might  be  precluded 
from  recovering  on  the  count  for  money  had  and  re- 
ceived, which  he  did  not  particularize;  but  that  was 
not  the  case  here*  The  meaning  of  the  bought  note  k, 
that  tl)e  seller  should  have  14  days  for  delivering,  and 
the  buyer  14  days  for  receiving  the  goods. 


The  Court  {b)  relieved  Best.  The  main  question  is 
on  the  construction  of  this  contract,  as  it  is  to  be  col* 
lected  from  the  conditions  of  sale,  and  the  bought  and 
sold  note ;  and  taking  the  two  together,  we  think  it  is 
clear,  not  that  the  seUcr  should  have  14  days  to  deliver 
the  goods,  but  that  the  purchaser  should  have  14  days 
to  take  ^hem  away.  He  must  have  a  reasonable  time, 
within  which  he  may  take  them  away.  The  seller  may 
be  ready  to  deliver  them  at  any  time.  If  tlie  purchaser 
do  not  take  them  within  the  stipulated  time^  a  penalty 
is  inflicted  on  him;  he  forfeits  his  deposit ;  he  is  to  pay 
the  loss  on  a  resale,  and  interest  on  the  loss.  It  is  there- 
fore  unnecessary  to  dwell  on  the  other  point  I  would  not 
unnecessarily  differ  from  Lord  Ellenborougk,  but  I  much 
doubt,  whether  this  can  in  any  manner  be  considered 
as  a  case  of  goods  bargained  and  sold.  Here  is  a  par- 
ticular contract,  that  on  paying  for  the  goods,  and  tak- 
ing them  away  at  a  certain  time^  the  purchaser  Aall 
have  the  goods;  but  if  it  be  a  contract  of  bargain 
and  sale,  it  certainly  is  subject  to  a  condition;  for 

(«)  Heatb  J.  was  absent  sn  thb  dsyy  zai  daring  Um  midne  of 
diit  term. 

if 
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if  the  purchaser  do  not  take  the  goods  within  a  certain  1815. 
tiiney  the  seller  may,  by  the  terms,  rescind  the  contract; 
he  may  resell,  and  if  he  resells,  I  think  he  shews  his 
dissent  to  the  contract  of  bargain  and  sale.  I  throw 
this  out,  that  I  may  not  seem  to  have  idtogether  as- 
sented to  the  doctrine  that  has  been  contended  for,  but 
I  thmk  this  case  must  on  the  merite  be  decided  against 
the  Plaintiff 

Rule  absolute. 


Leigh  v.  Bertles.  Maj  3. 

T  N  thb  case  the  Defendant  put  in  bail  to  the  action  If  hail  ibovc» 
on  I  ith  November.    An  exception  was  entered  on  ^^  "*  *** 
the  24th  of  November^  but  in  the  mean  time  the  Plain-  hm  not  juitl- 
tiff  liad  commenced  an  action*  for  an  escape^  in  which  fied,aftcrwardi 
he  recovered.     The  bafl  never  justified,  but  the  De-  I««^^^ 
fendant  had  nevertheless  applied  to  the  filazer  to  enter  be  put  on  dis 
on  the  roll  the  recognizance  of  the  same  bail,  which  it  '^J**  ^*  ^y^ 
is  the  practice  of  that  officer  to  do,  if  required ;  for  hot-  g^^  of  a    * 
withstanding  that  the  bail  are  rgected,  they  still  stand  Plaintiff  tuing 
as  bail  in  the  filazer's  book,  and  though  the  exception  ^^  ^^  -^ 
iqppears  on  his  book,  it  never  appears  thereby  whether  to  be  taken 
they  have  justified  or  not.     The  sheriff  had  .now  sued  ^^fj^ 
the  bail  below  on  the  bail  bond,  and  they  had  pleaded  aty  not  p^^ 
comperuerunt  ad  diem^  whereupon  Best  Seijt  moved  by  that  eid- 
for  a  rule  nisi  to  take  the  bail  recognizance  off  the  file^  ^^fgpe,^ 
under  an  apprehension  that  the  bail  would  prove  their  runt  ad  dum* 
issue  by  the  production  of  this  record,  against  which 
the  Plaintiff  could  not  aver.    The  Ck>urt  at  first  inti- 
mated, that  the  evidence  of  the  recognizance  might  be 
met  by  evidence  of  the  rejection  of  the  bail :  they 
could  not -perceive  for  what  honest  purpose  the  bail 
should  BOW  enter  into  this  gratuitous  undertaking,  but 

M  4  th^ 


'Li;iou 
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1815.  they  Go^ceivefl  it  lyould  be  lio  answer  to  the  bail  bond, 
to  shew  a  recognizance  voluntarily  entered  intO)  wken 
the  $u£$cienc3'  of  the  b^il  had  uot  been  allowed  by  the 
Bm:LBs*  ^0}jj:%  ;  it  was  not>  however)  fit  that  the  sheriff  should 
]^ve  to  encounter  that  difficulty,  and  they  granted  a 
i:ule  nisi. 

Shepherd  Solicitor-General  now  shewed  cause  against 
this  rule.  He  contended  that  the  Defendant  had  done 
every  thing  which  was  incumbent  on  him,  having  put 
in  his  bail  in  due  time*  If  the  bail  did  not  justify  withiir 
four  days  after  exception,  the  sheriff's  officer  might 
have  treated  them  as  a  nullity ;  but  it  was  by  his  own 
neglect  that  he  had  subjected  himself  to  the  action 
^T  the  escape,  i^hi}e  the  Defendant  bad  been  guilty 
pf  no  xkegjjKL 

The  Court,  interposing,  observed,  that  it  was  not  the 
question  there,  whether  the  ^eriff  had  xnisconducted 
himsell^  but  whether  there  was  suffijcient  ground  to 
take  off  the  roll  the  recognizanpe  of  bail,  because, 
standing  where  it  did,  it  testified  a  fiilsehood.  The 
Court  thought  it  ought  not  to  remain.  The  remedy 
of  the  sheriff  is  by  proceeding  on  the  bail  bond :  if  the 
Defendants,  on  their  plea  of  c(mpert(erunt,  give  that 
recognizi^nce  in  evidence,  the  sheriff  had  no  opportu- 
nity of  controverting  its  truth.  The  Court  therefore 
thought  the  rule  for  taking  the  recognizance  off  the 
roll,  ou^ht  to  be  made  absolute^  because  otherwise  that 
record  would  enable  the  Defendants  to  prove  at  the 
trial  a  fact  which  was  not  true. 

Rule  absolute. 
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WooD  "0.  Brown.  ^^j  3- 

TN  this  case  the  Haintiff  declared  for  a  libel  written  It  is  not  suf- 
and  published  concerning  him  in  his  trade  of  a  ^^^^  ^ 
victualler,    which  he  described  in  his  declaration  as  Defendant 

«  purpprting  that  the  Plaintiff's  beer  was  of  a  bad  "^^^^  » 

'^     ^         ^  ^  bbel  concern- 

quality  and  sold  l^  deficient  measure,  and  that  his  ing  the  Plain- 
other  liquors  and   the  treatment*  of  his  guests  were  tiffin hU trade, 
bad,  and  that  his  house,  (meaning  his  public  house,)  ^Yax  his  beer 
was,   from   those  circumstances,  a  nuisance,  and  there-  ^»  of  bad 
fore  that  another  public  house  was  much  wanted  by  ^^t??  ^ 
the  neighbouring  inhabitants,"   and    averred  special  cient  meamre ; 

damage*     The  Defendant  demurred  generally.  ^»  ^^  it»«lf 

ooghttobeset 
out* 
Lens  SerjL,  in  support  of  the  demurrer,  cited  Zenobto      And  it  19 

V.  Axiell  {a)  and  Maitldnd  v.  Ooldney  (6) ;  and  observed  ^^  ^  general 

that  this  was  a  novel  att^npt  in  pleading  to  declare  on  a 

Iibel»  without  setting  out  the  very  words  used. 

Best  Seijt.,  contra^  urged,  first,  That  the  declaration 
was  sufficient ;  secondly,  that  if  defective,  it  was  defec- 
tive in  ferm  only,  and  could  not  be  taken  advantage  of 
on  a  general  demurrer.  First,  It  was  enough  to  set 
out  a  libel  according  to  its  substance.  The  Queen  v. 
Brake  (c).  HoU  C.  J.  there  says,  "  you  may  describe  a 
libel  by  its  sense  and  meaning ;  thus,  it  is' a  good  infor- 
mation, to  shew  that  the  Defendant  made  a  writing, 
and  therein  said  so  and  so,  translating  it  into  Latin. 
In  Zenobio  v.  AxteU^  the  point  was  but  little  considered. 
So,  it  ia  sufficient  to  aver  that  the  Defendant  used  woiyls 
imposing  the  crime  of  felony,  adly,  The  declaration 
^hews  an  imputation  on  a  tradesman,  that  he  sells  bad 

{a)  6  Term  Rep.  z6a.         {b)  %£ajt,  4%6*        (e)  %  Salk.  66z. 

goods 
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goods  to  his  customers,  which  is  a  sufficient  cause  of 
action:  it  is  substantially  shewn,  imd  the  not  setting 
out  the  express  words  is  merely  want  of  form. 

Lens  in  reply.    The  eflect  of  a  libd  cannot  be  set 
out  without  any  statement  of  what  the  libel  contains. 
By  this  mode  of  declaring,  the  Plaintiff  deprives  the 
Defendant  of  the  advantage  of  demurring  or  moving 
in  arrest  of  judgment,  or  bringing  a  writ  of*  error; 
either  of  which  he  might  do,  if  the  supposed  libel, 
when  set  out  on  the  declaration,  contained  no  libellous 
matter.    At  the  time  when  the  Qfieen  v.  Drake  was 
ruled,  there  was  a  necessity,  which  does  not  now  exist, 
for  a  departure  from  this  rule  so  far  as  to  translate  the 
libel  into  LtUin^  because  all  pleadings  were  then  in 
that  language.      This  form  of  declaration  leaves  it 
wholly  in  the  judgment  of  the  Plaintiff  himself  to  de- 
termine whether  a  writing  is   actionable.     The  law 
requires  that  in  the  first  place  the  very  libel  itself  should 
be  shewn  on  the  declaration,  and  after  that,  the  Plaintiff 
may  add  what  he  will  by  way  of  innuendo* 

Cur.  adv.  ndL 

The  Court  on  this  day  gave  judgment  for  the  De- 
fendant, upon  the  ground  that  the  Plaintifl^  by  tius 
mode  of  declaring,  withdraws  from  the  Defendant  the 
power  of  calling  for  the  judgment  of  the  Court  on 
demurrer  to  the  words  of  the  libel,  whereas,  if  he  states 
them  upon  the  record,  the  Defendant,  if  he  thinks  fit, 
may  demur,  and  bring  before  the  Court  the  question 
whether  they  amount  to  a  libeL 

Judgment  for  the  Defendant. 


J^ 
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GooDsoN  V.  Forbes.  ^^y  5- 

Same  v. .  ^^^ 

npHESE  were  two  actions  on  a  poliqr  of  insurance.  The  several 
and  the  declarations  contained  also  a  count  upon  "nderwriten 
an  award  made  under  a  reference  by  the  Plaintiff  on  p^i^^y  have 
the  cHie  hand,  and  all  the  underwriters  on  the  policy  ^uch  a  com- 

on  the  other  hand.     Upon  the  trial  of  the  cause  at  the  f***™?  "^'^^ 
^  terett  in  the 

sittings  after  Hilary  term  1815,  before  GiMs  C.  J.,  it  subject  in- 
appeared,  that  the  agreement  to  refer,  and  the  award,  *^^>  ^^t  if 
were  each  written  on  one  stamp :  for  the  Defendant,  to^refer  thT^ 
it  was  ol^ect€^,  that  as'many  stamps  were  requisite  as  demand  of  the 
theilre  were  underwriters.     The  evidence,  however,  was  "•^'^on^h*' 

Dolicva  one 

admitted,  and  the  jury  found  a  verdict  for  the  Plaintiff,  stamp  for  the 

solject  to  the  point  reserved.  agreement  to 

refer,  and  one 
-n  •      •  stamp  ftMT  the 

Best  Seijt.   in  this  term  moved  for  a  rule  nisi  to  award,  are' 

set  aside  the  verdict  and  enter  a  nonsuit,  contending  sufficient, 
that  this  case  was  distinguishable  from  those  that 
would  be  cited,  because  here  the  award  was  sought  to 
be  used,  not  between  the  Plaintiff  and  all  the  under- 
writers in  a  mass,  but  between  the  Plaintiff  and  this 
single  Defendant,  and  was  therefore  more  like  the  case 
of  CotpLey  v.  Day[a\  where  a  lessor  made  several 
contracts  with  several  tenants  respecting  separate 
lands  on  the  same  instrument,  and  the  stamp  after- 
wards affixed  was  appropriated  to  one  name  only,  and 
could  not  have  been  applied  to  any  other,  and  the 
other  contracts  were  struck  out.  GiUy  v.  Ixxkyer  (5)  ; 
It  was  held  that  separate  debts  due  from  two  different 
persons  could  not  be  comprized  in  one  affidavit  on 
one  stamp.    So(r),  where  four  corporations  had  been 

{a)  i$Eajt9%4i»  W  ^*  y^Rahj  %Stn 'fi6* 

(6)  1  Doug.  %iy.  * 

admitted 
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1815.        admitted  by  one  instnimenty  four  separate  stamps  were 
\,    ^    -'     required.     The  Court  firanted  a  rule  ntsL 

GOODSON  ^  ° 

•v. 
Forbes,  Shepherd  Solicitor-General,  in  shewing  cause  against 

this  rule,  adopted  the  language  of  a  recent  treatise  {a)y 
as  admirably  expressing  the  principle  which  was   to 
govern  this  case.     "  The  distinction  established,"  he 
said,  "  was,  that  if  the  interest  of  the  parties  relates  to 
one  thing  which  is  the  subject-matter  of  the  instrumenty 
or,  in  other  words,  if  the  instrument  afFects  the  separate 
interests  <>f  several,  and  there  is  a  community  of  the 
same  subject-matter  as  to  all  the  parties,  there,  a  single 
stamp  will  be  sufficient;   but  where  the  parties  have 
separate  interests  in  several  subject-matters,  there  ought 
to  be  a  separate  stamp  for  each  party,  against  whom,  or 
in  whose  favour,  the  instrument  is  offered  in  evidence." 
Here,  though  the  interests  of  all  the  underwriters  are 
several,  they  all  relate  to  the  same  thing,  and  so  the 
case  is  distinguishable  from  Copki;  v.  Day.     If  three 
partners  on  one  side,  and  their  debtor  on  the  otho*, 
referr^  a  demand  of  a  debt,  though  it  were  agreed 
'    that  the  arbitrator  should  award  in  what  shares  the 
partners  should  receive  it,  that  circumstance  would  not 
render  three  stamps  necessary.     In  the  case  of  a  debtor 
compounding  with   his   creditors,  one   stamp  only  is 
necessary.     The  subject  of  this  insurance  is  entire :  the 
ujiderwriters  do  not  severally  insure  specific  parts  of 
the  goods.     There  is  the  same  ground  for  requiring 
two  stamps  to  a  joint  and  several  bond,   where  the 
Plaintiff  severs  in  action.     He  cited  the  cases  of  the 
Bristol  Dock  Company  v.  Williams  (ft).  Baker  v.  Jar- 
dine  (c),  and  Bawen  v.  Ashley  (rf).     This  case  is  wholly 
distinguishable  from  Gilby  v.  Lockyer. 

{a)  PbiU^j^j  Trsatue  on  tU        (c)  13  EaiU  233^  n. 
Law  qfEvideiuff  ad  edit  389.  (d)  i  New  Rep.  »74- 

(3)  Davhy.Wimamtfi^Eiutf 
23*.  ^ 

Best 
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Best  and   Vaugkan  Se£}t^  in  support  of  the  rule,        18 15 
admitted  the  principle  to  be  as  stated,  and  the  propriety 
of  the  decisions  referred  to,  but  said,  they  were  inap* 
plicable.     In  all  the  cases  cited,  the  interests,  though 
s^arate  before,  were  united  by  the  effect  of  the  agree- 
ment, but  that  was  not  the  case  here.     In  insurance 
causes  a  separate  stamp  for  each  underwriter  is  neces- 
sary on  the  consolidation  rule,  which  is  an  instance  in 
point.     In  Bawen  v.  AsMejf  the  condition  of  the  bond 
made  each  obligor  answerable  for  the  acts  of  the  others. 
In  the  Bristol  Dock  Company  v.  WiUiamSy  the  ol:gect  was, 
to  raise  one  aggregate  fund;.  In  a  deed  of  composition 
the  debtor  conveys  all  bis  property  to  trustees  to  make 
^^s^gjgtegaXe  fund.  Here,  neither  the  submission,  which 
was  of  several  causes  of  action,  (there  being  here  no 
consolidation  rule,)  nor  the  award,  which  was,  that  the 
Defendant!,  meaning  each  of  them,  shall  pay  75  per 
cent,  eflfected  any  union  of  interest  between  the  parties. 
An  attachment  obtained  agauist  one  for  non-piLyment^ 
could  not  be  enforced  against  another  of  them.     Se- 
veral.underwri)ers  cannot  be  sued  in  one  action ;  their 
contracts  are  several.     The  case  of  partners  differs,  for 
there,  all  is  bottomed  on  the  same  contract. 

Ctar.  ado.  milt. 

G1BB8  C.  J.  now  delivered  the  judgment  of  the 
Court.  These  causes  have-  stood  over  for  judgment. 
Each  of  them  was  an  action  on  a  policy  of  insurance^ 
with  a  count  in  the  declaration  on  an  award  made  by 
an  arbitrator,  to  whom  it  was  stated  at  the  trial  that  the 
parties  had  referred  the  matter  in  dispute.  An  objec- 
tion was  taken  to  the  Plaintiff's  case,  that  the  award 
produced,  and  the  agreement  to  nefer^  had-  each  but 
one  stamp ;  whereas  each  of  them,  it  was  urged,  in- 
cluded the  interests  of  the  Defendant,  and  of  all  the 
other  underMrriters,  and  comprehended  in  effect  as  many 

separate 
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separate  agreements  and  separate  at^ards  as  there  v^ere 
underwriters  on  the  policy.    We  thinJc  it  impossible  to 
decide  that,  in  the  present  case,  more  stamps  than  6ne 
were  necessary,  without  disttfrbing  decided  cases.     It 
was  admitted  by  the  counsel  for  the  Defendant,  that  in 
a  case  of  composition  by  an  insolvent  debtor  with  his 
creditors  only  one  stamp  is  necessary.     There  the  dif- 
ferent creditors  have  each  a  separate  remedy  against 
the  insolvent  debtor.     They  have  no  joint  legal  interest; 
yet  it  has  been  always  considered  that  tfpon  such  a  deed 
one  stamp  is  sufficient    Such  deeds  have  alwmys  been 
received  in  evidence  without  objection ;  their  legality 
has  been  acquiesced  in  on  the  prindple,  that  all  the 
creditors  have  a  common  interest  in  the  joint  fund.     In 
the  case  of  Baker  v.  Jardiney  all  the  mariners  in  a  ves- 
sel conveyed  their  interest  in  a  prize  to  an  agent.     It 
was  objected  that  they  had  each  a  separate  interest,  and 
that  there  ought  to  be  as  many  stamps  as  persons  in- 
terested.   It  was  answered.  It  is  true  that  when  the 
agent  has  sold  a  prize,  each  claiming  his  share  must 
assert  his  claim  separately;  but  they  have  a  community 
of  interest  in  the  joint  fund,  on  the  proceeds  of  whidi 
each  is  hereafter  to  assert  his  separate  claims;  and  that 
community  of  interest  enables  them  to  convey  by  one 
deed,   with  one  stamp.     Another  case  arose  on  the 
subscription  to  the  Bristol  Dock,  in  which  a  number 
of  persons  had  subscribed  an  agreement  that  each 
would  subscribe  the  sum  set  ag^st  his  respective  name- 
This  was  an  agreement  by  several  for  a  subscription  to 
one  common  fond;  there  it  was  held  that  one  stamp  was 
sufficient,  because  though  the  parties  might  acquire  se- 
parate interests,  or  subject  themselves  to  separate  obli- 
gations, yet  all  contributed  to  one  loan,  and  therefore 
one  stamp  sufficed.    Burroughj  of  counsel  for  the  De- 
fendant, admitted  that  he  could  not  distinguish  that 
case  from  Baker  v.  Jardine.    In  the  presait  case  the 

II  «g>^e^ 
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agreement  is  between  the  assured  and  all  the  under-       1815. 
writers  on  the  policy.    All  have  an  equal  interest  in  the 
matter  insured,  all  being  equally  interested  in  the  pre- 
servation of  it ;  for  if  it  is  preserved,  none  of  them  are      toKBss, 
liaUe.  It  is  true,  that  in  a  court  of  law,  on  die  question 
whether  the  assured  had  a  claim  on  any  one  under- 
writer, his  claim  cannot  be  mingled  with  that  of  either 
cS  the  others ;  but  it  is  equally  true  that  all  liave  an 
equal  interest  in  the  question  of  the  liability.     Here 
the  parties  agree  to  refer  the  question,  what  claims  arise.. 
en  the  policy;  and  this,  we  think,  is  such  a  communis 
of  interest,  that  one  stamp  is  sufficient.    I  have  omitted 
fo  say  any  thing  on  the  case  of  Bowen  v.^Ashlqfy  in  this 
oourty  because  there  was  a  difference  of  opinion  at  the 
bar  reqwcting  the  legal  efifect  of  that  instrument.    It 
was  argued  by  my  Brothers  Shepherd  and  Baj^  that 
each  obligor  was  answerable  for  the  performance  of  all; 
now  if  eacn  was  answerable  for  all,  the  question  did  not 
arise;  but  the  report  does  not  shew  how  that  fact  is. 
\_Besi  here  stated  that  he  was  possessed  of  a  copy  of  that 
bond,  whereby  it  appeared  that  the  words  were^  that 
each  was  bound  for  theothers  of  them.]    If  that  agree- 
ment was,  that  each  should  be  answerable  for  the  other, 
the  sttbeeqnept  words  of  the  condition,  that  each  should 
attend  the  meetings,  &c  would  refer  to  and  give  effect 
to  that  agreement;  if  the  agreement  was,  by  each  for 
the  act  cf  himself  singly,  then  the  subsequent  words 
would  not  go  beyond  it.    But  it  is  immaterial  to  th^ 
present  case,  and  I  have  not  relied  on  it. 

Rule  dif  ch^ged. 
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Maj  5.  Philipson  and  Brewkr  v.  Caldwell. 

The  Court  will  HPHE  Plaintifi  had  recovered  a  judgment  for  143/. 

not  upon  mo-  jgjjt  and  costs,  against  the  Defendant  alone,  and 

tion  enable  a,,,         1.        -  .  w^^      ^^  ^     -, 

prisoner  to  set    "^  taken  htm   m  execution.     Th6  Defendant  and 

off  in  a  sum-     Melton  had  sued  the  PIainti£&  for  a  debt  of  115/. 

d^t^f^wWch  Ow5/(no  Serjt.  moved  that  either  tbeDeftndant  might 

he  has  obtained  be  permitted  to  set  off  this  debt  agamsi  the  jtidgment, 

no  judgment,    as  fiff  as  it  would  extend,  and  pay  only  the  difierence 
agamstthe  t    j        j 

Plaintiff's        ^  ^®  Plaintifis,  and  thereupon  be  discharged  out  of 
execution.        the  custody  of  the  marshal  as  to  this  ioit ;  or  els^,  that 
P  thAy^w  1^  ^         ^®  might  be  permitted  to  pay  115/.  into  court  foi*  the 
^  account  of  hunself  and  MeUokj  and  pay  over  to  the 

Plaintifi  only  the  tesidne.  He  toted  that  he  was  in- 
structed that  Melton  would  become  J3arty  to  the  rule^ 
and  he  cited  Roberts  v.  jB^  (a),  adopted  iii  BuUer^s 
N.  P.  (i),  and  Hall  v.  Ody  (c),  The  Court  observed 
that  the  case  in  Barnes  was  very  involved :  they  grant- 
ed a  rule  nm,  conditionally  that  Melton  would  become 
party  to  the  rule. 

On  this  day  Copley  Sexjt  appeared  for  Melton^  and 
consented  only  to  the  second  alternative,  viz.  that  1 15^ 
shoiti  be  paid  by  the  Defendant  into  court  for  die  use 
df  himself  and  Melton. 

Best  Serjt  shewed  fin*  cause  against  the  rule,  that 
the  Defendant  and  Melton  had  not  yet  obtained  judg- 
ment against  the  Plaintiffs  for  their  debt,  and  the 
Court  would  not  tiy  the  cause  on  a£Sdavits. 

GiBBS  C.  J.  In  all  the  cases  dted  where  the  Court 
has  been  desired  to  relieve  the  party  by  way  of  set-ofl^ 

(a)  Barnes f  146.        {b)  3d  edit.  336.       (r)  %  fiw*  &  PtJL  aS. 
14  it 


IN  THE  FlFTY-raTH  YeaR  OP  GEORGE  IIL 


J77 


it  has  been  the  set-off  of  one  execution  against  another^ 
and  it  has  been  at  too  late  a  stage  of  the  cause  for  the 
party  to  avail  himself  of  the  set-off  by  way  of  plea ; 
which  here  is  not  the  case^  and  therefore^  even  suppos- 
ing Melton  to  be  out  of  the  case,  there  is  no  instance 
where  the  Courts  have  interfered  to  establish  a  set-off 
against  a  judgment,  when  the  party  m^ht  try  that  quea- 
tion  in  an  action.  The  moment  this  difference  be^ 
tween  the  present  case  and  all  tlie  other  cases  cited 
appeared,  it  was  too  forcible  to  be  withstood. 

Rule  discharged^ 


SiDNKY, Demandant;  Hulme, "tenant;  Austen 
and  Another,  Vouchees. 

A  BARGAIN  and  sale  enroUed  to  make  the  tenant  to 
the  precipe  for  suffering  a  common  recovery,  con- 
veyed, amongst  other  premises,  the  Cc/doieaze,  containing 
6  acres  3  roods  and  3 1  perches,  and  a  piece  of  pasture 
land  formerly  a  part  of  Morrice^s  Ham^  but  now  thrown 
into,  and  forming  part  of  the  Cffideaze,  and  containing 
two  roods  and  33  perches,  and  contained  the  following 
general  words  applicable  to  the  whole  of  the  parcels 
conveyed  by  the  deed,  **  all  which  lands  and  heredita- 
ments are  situate  in  the  parish  of  Great  Canford^  in  the 
county  of  Dorset^  and  were  late  and  now  are  m  the 
tenure  of  C.  Hilly  or  his  undertenants,  and  the  same 
form  or  'make  the  farm  conunonly  called  Knighton 
Park  Farm.*'  Ihirsuant  hereto  a  recoVeJty  was  suffered 
in  Trinity  term,  53  Geo.  3.,*  of  lands  in  Great  Canford* 
It  had  since  been  doubted  whether  the  piece  of  ground, 
formerly  part  oiMorricis  Ham^  was  not  in  the  parish  of 
Hamprestofiy  and  not  in  Great  Car^ord.  It  was  sworn 
that  the  first  vouchee,  who  was  tenant  for  life,  had  been 
V0L.VL  N  in 
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Where  a  deed 
to  lead  the  useii 
of  a  recovery 
conveyed  land 
by  a  minute 
specific  de^ 
8cription»  and 
afterwards 
added  a  gen^-* 
nl  description 
of  the  parish, 
which  was 
false  as  to  a 
particular  par' 
ceU  and  the 
recovery  spe- 
cified  that  pa' 
rish  only,  the 
Court  permit- 
ted the  parish 
wherrin  that 
parcel  lay,  to 
be  added  in 
the  recovery. 
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in  the  seisin  of  this  parcel  as  part  cS  Knighton  Park 
Farm^  along  with  the  residue  thereof  as  parcel  of  the 
IV^y^i'nf.  entailed  estate,  and  that  it  had  been  with  die  rest  in  the 
occupation  of  his  tenant  HiU;  that  it  was  situate  in 
Dorset;  that  there  was  not,  at  the  date  of  the  deed  or 
since,  any  parcel  of  Knighton  Park  Farm  within  the 
parish  of  Great  Canford  which  answered  this  descrip- 
tion, and  that  the  vouchees  intended  this  piece  of  land 
should  pass,  and  the  entail  thereon  be  barred.  Upon 
this  statement  Bosanquet  Serjt.  moved  to  amend  the  re- 
covery, by  adding  the  parish  of  Hamprestdn,  upon  the 
authority  of  Lambe  v.  Reaston  {a).  Though  the  de- 
scription of  the  parish  in  the  deed  was  false  as  to  this 
close,  the  deed  contained  a  sufficiently  true  descrip- 
tion of  the  close  to  pass  it,  notwithstanding  the  &lse 
addition. 

The  Court  referred  to  the  distinction  taken  in  Dcnoti^i 
tase(i),  that  <<  if  a  truecertainty  had  beenin  the  first  plact, 
as  if  he  had  bargained  and  sold  (the  tenements,  &e.  in 
the  tenure  of  Wm.  Gardiner  in  the  parish  of  St.  Androffh 
Holbom,)  there  it  was  agreed  that  the  tenements  shall 
pass  well  enough,  notwithstanding  the  addition  of  the 
falsity,  for  utile  per  inutile  non  vitiatiir.^     The  present 
case  differed  from  D(nvtie*s  in  tlie  mode  which  that 
distinction  required,  for  here  the  detailed  true  descrip- 
tion came  first.     And  on  tlie  authority  o{  Lambe  v. 
Reaston  tlicy  permitted  die  amendment. 

Fiat. 

(a),jintef v.  107.  (^)  5 Co. 9; 
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1815.    . 

(IN  THE  EXCHEQUER.CH AMBER.)  May  6. 

Hawkins  v.  Ramsbottom.    In  Error. 

'T'HIS  WIS  a  writ  of  error  brought  to  reverse  a  Counts  upon  a 

judgment  of  the  Court  of  King's  Bench  in  ah  gefSdanLnd 

aetion  of  assumpsit  against  the  Defendant  below  alone,  another,  since 

where  the  Plaintiff  below  had  in  some  of  the  counts  of  |^^®  ^ 

-  ,  bankrupt  anil 

his  declaration  stated  that  the  Defendant  below  and  certificated, 

one  H.  PhiUipSj  who  had  since  become  a  bankrupt  and  nuy  be  joined 

obtained  his  certificate  according  to  the  statutes,  were  g'l^J^^t^e'' 

indebted  to  the  Plaintifis  below  for  work  and  labour,  and  solvent  partner 

commiasion,  due  to  them  from  the  Defendant  below  and  ^'^°^  ^'^^ 

H*  Phillipsy  and  that  the  Defendant  below  and  PhUJips^  ^^^,^  y^y  t^^ 

before  he  became  a  bankrupty  promised  to  pay,  and  Defendant 

averred  a  breach,  that  theDefendant  below,  and  H.Phil^  S£amJ* 

lips  before  he  became  a  bankrupt,  and  theDefendant  be-  a  bankrupt.  . 

low  since  the  bankruptcy  of  Phillips,  had  refused  to  p^ ;      ^"*  ^^^  P^ 

feudant  nusrht 
and  in  other  counts  they  stated  that  i&moePhillips  became  p]^^  the  joint 

a  bankrupt,  the  Defendant  below  was  indebted  to  the  contract  in 

Plaintifi  below  for  money  lent  to  theDefendant  below;  ****^^"'^ 

and  that  the  Defendant  below,  since  PhUlips  became  a 

bankrupt,  promised  to  pay,  and  breach  that  he  had  not, 

since  Pkillip^s  bankruptcy,  paid.s    After  judgment  by 

nil  dicit  and  a  writ  of  inquiry,  the  Plaintiff  below  had 

final  judgment  for  entire  damages.     The  Plaintiff  in 

error  assigned  for  eiTor,  that  in  the  declaration,  causes 

of  action  were  joined,  which  could  not  be  so  by  the  law  of 

the  land ;  inasmuch  as  the  promises  in  the  seven  first 

counts  of  the  declaration  were  alleged  to  have  been 

made  by  the  Defendant  below  and  H.  Phillips  jointly, 

before  Phillips  became  a  bankrupt,  and  the  promites 

and  undertakings  in  the  remaining  qpunts  were  alleged 

to  have  beoi  made  by  the  Defendant  below  only,  since, 

Phillips  became  a  bankrupt,  which  could  not  by  the 

N  2  ,         law 
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1815.       law  of  the  land  be  joined  or  included,  or  sued  upon  in 

tr^^CT^     one  and  the  same  declaration.     There  was  also  the 
Hawkins 

V.  general  assignment  of  error. 

Ramsdottom. 

In  Error* 

Giffbrdj    for  the  Plaintiff  in  error,  contended  that 

this  was  a  misjoinder  of  action*    It  was  dear  that  if  no 
bankruptcy  had  intervened,  a  count  stating  a  promise 
by  the  two  jointly  could  not  be  joined  with  a  count 
stating  a  promise  by  one  of  the  two  separately.     This 
is  materiaDy  distinguishable  from  the  case  of  a  debt  due 
to  or  from  a  surviving  partner  {a\  which,  it  was  held, 
might  be  set  off  against  a  debt  due  by  him  in  bis  sole 
right,  fi>r  that,  by  the  survivorship,  becomes  the  sole  debt 
of  the  party  sued :  here  the  prior  counts  having  stated  a. 
debt  due  from  the  Defendant  below  and  the  bankrupt* 
die  Defendant  below  could  not  set  off  against  that  debt 
a  debt  due  from  the  plaintiff  below  to  the  defendant  be- 
low only.    The  Inconvenience  is,  that  the  bankruptcy 
is  not  a  discharge  of  the  debt,  but  only  of  the  person 
of  the  bankrupt.     Where  there  were  several  Defen- 
dants (&),  and  one  of  them  only  within  reach  of  process, 
and  the  joint  contract  was  pleaded  in  abatement,  one  of 
the  judges  now  on  the  King's  Bench  invented  a  repli- 
cation, that  the  other  persons  jointly  liable  were  in 
Scotland^  and  had  no  goods,  lands,  or  property,  witiiin 
thejurisdictionof  the  Court,  by  which  they  might  be  at- 
tached, but  the  Court  held^  that  the  Plaintiff  could  not 
by  these  facts  entitle  himself  to  sue  on  a  joint  contract, 
as  a  several  one.    Might  the  Defendant  below  have 
pleaded  in  abatement  the  joint  contract  with  a  traverse 
of  the  bankruptcy  of  Phillips?     That  would  be  an 
equally  novel  attempt.    If  the  Plaintiff  below  may  re- 
cover entire  damages  on  this  declaration,  the  Defen* 

{a)  Slipper  y.Stidjtffne, $  Term        (i)  SUppard^.BaillU,^  Term 
^.  493^  Rep.  3*7« 

dant 
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dant  below,  to  whom  a  right  of  action  would  thereby       1815. 
accrue,  subsequent  to  the  bankruptcy  and  certificate  of    V^  ~~^~  -^ 
Phillips^  to  sue  Phillips  for  contribution,  could  have  no  ^, 

test  to  distinguish  how  much  of  the  damages  were  re*  Ramhbottoic 
covered  in  respect  of  the  joint  demand,  and  how  much '  "^* 

in  respect  of  his  separate  debt  The  rule  is  the  same 
in  tort.  If  a  Plaintiff  sues  two  for  a  joint  tort,  he  may 
recoyer  against  one  for  a  separate  tort;  but  if  he 
gives  evidence  of  a  joint  tort,  he  cannot  afterwards  pro- 
ceed to  recover  in  the  same  verdict  further  damages  for 
another  tort  by  a  single  Defendant.  The  Court  of 
King's  Bench  have  held  {a)  that  where  one  of  several 
joint  contractors  is  a  certificated  bankrupt,  the  joint 
contract  may  nevertheless  be  pleaded  in  abatement,  and 
that  a  replication  that  the  joint  contractor  is  a  bankrupt^ 
and  has  obtained  his  certificate,  is  bad  upon  demurrer. 
Yet  that  declaration  and  replication  together  place  the 
Plaintiff  exactly  in  the  same  situation  in  which  the 
Plaintiff  below  places  himself  by  this  declaration,  viz. 
that  he  insists  on  a  joint  contract  as  sole^  averring  the 
same  excuse  as  in  this  case^  for  not  joining  in  the  suit 
the  joint  contractor.  In  the  case  of  Noke  v.  Ingham  (A), 
it  was  held  that  upon  the  statute  10  Ann.  c.  15.  the  pro- 
per course  is,  where  one  of  several  joint  contractors 
pleads  his  bankruptcy  and  certificate^  for  the  Plaintiff 
to  enter  a  nolle  proseqm  against  him,  and  proceed  as  to 
the  other, 

Curwood  for  the  Defendants  in  error.  There  is  no 
misjoinder  in  the  form  of  action;  the  only  question  is, 
whether  there  is  a  misjoinder  in  the  character  of  the 
party  sued.  There  is  a  strong  analogy  between  this 
case  and  the  case  of  a  partner  dying.    The  liability  al^ 

{a]  SovUl  r.  Wind,  %MauU        {b)  i  WUs.  89. 
Vf  Selw.  S3. 

N  3  taches 
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1815.       taches  alike  to  the  solvent  and  to  the  surviving  partner, 
^      ^      *    There  is  a  material  distinction  between  the  casei  irbsst 
^^  one  of  several  joint  creditors,  and  one  of  several  jwit 

ItAMsBontMf.  dcbConi,  becomes  a  bankrupt*    In  the  first  cas^  the 
InBnror.      aasignees  of  the  bankrupt  must  join  in  suit;  in  tha 
other,  the  debt  may  be  recovered  againsi  the  solvent 
partner  only.    JBovill  v.  Wood  is  in  &vour  of  the  Plain* 
tiff  in  erroTf  for  it  shews  that  the  joint  contract  ou^ 
to  be  pleaded  in  abatement,  and  cannot  otherwise  be 
taken  advantage*  of*     It  is  a  most  material  cifcmnstanoe^ 
too,  that  1%  there  appeared  on  the  plea,  that  the  bank- 
rupt was  still  alive,  which  does  not  appear  on  this  do- 
daration,  so  that  this  is  reduced  to  the  case  of  survivor- 
ship, for  the  continuance  of  his  life  cannot  be  inferred. 
If  the  Plaintiff  unite  in  his  declaration  demands  against 
the  Defendant  jointly   with   another,   and    demands 
against  the  Defendant  solely,  he  may  recover  ou  bodi 
in  one  verdict,  unless  the  Defendant  think  proper  to 
plead  in  abatement  as  to  parcel  of  the  writ,  which  he 
may  do  (a).     So,  in  declaring  against  a  survivor  of  two 
partners,  it  is  unnecessary  to  notice  the  joint  con- 
tract (ft).    Sniitk  v«  Barrowj  ace,  (c)     The  question  is^ 
whether  the  Defendant  is  sued  in  any  otiier  than  bis 
personal  character;  for  it  may  be  admitted,  that  he 
cannot  be  sued  at  once  in  his  personal,  and  in  a  refSre- 
9entative  character;   but  be  is  sued  in  his  personal 
character  only,  when  it  is  shewn  that  his  partner  is 
discharged  by  law;  by  reason  of  the  bankruptcy  and 
certificate.    The  statutes  10  Ann.  c.  15*  s.  3.  and  5  G,  2« 
c«  30,  5, 7*  speak  of  discharging  the  bankrupt  firom  every 
debt  due  at  the  time  he  became  a  bankrupt ;  and  the 
certificate  is  a  bar,  not  to  his  -liability  merely,  but  ^ 
b^  to  the  action,  and  discharges  the  debt ;  and  the 
statute  49  Geo.  3.  r,  121.  5.  8.  prevents  the  other  De-> 

(tf)  Powell y.  Fullarfon,  % B04.         (6)  Hjat  v.  Haret  Comb*  ^Sj. 
tif  PulU^%o.  U)  a  Term  Ref,  476, 

fendant 
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fendant    from    recovering    contribution    against 

bankrupt 

Hawkins 

Giffbrd  in  reply.     It  is  clear  by  BoviU  v.  Woody  and  RAUSBoxroii, 
Note  V.  Ifigkamy  that  the  bankruptcy  is  not  such  a  dis-  *"• 

charge  of^the  debt>  but  that  it  is  necessary  to  sue  the 
bankrupt  together  with  the  solvent  partner.  In  the 
case  of  a  joint  contract  by  an  infant  or  a  feme  covert,  it 
is  not  necessary  to  shew  they  were  joint  contractors,  for 
their's  k  no  contract,  but  here  it  is  admitted  there  did 
exist  a  valid  contract,  but  discharged  by  subsequent 
matter,  and  in  such  case,  as  well  the  contract,  as  the 
disdiarge^  must  be  stated.  This  debt  is  therefore  due 
from  the  Plaintiff  in  error  jointly  with  a  party  necessary 
to  be  sued*  It  was  unnecessary  for  the  Plaintiff  in  error 
to  plead  in  abatement,  for  the  joint  contract  appeared 
on  the  record :  where  the  Plaintiff  has  stated  the  De- 
fendant's plea,  the  Defendant  need  not  plead  it  There 
is  this  distinction  between  asstimpsit  and  debt,  that  ia 
assumpsit  the  declaration  sounds  in  entire  damages,  for 
the  whole :  in  debt  there  is  no  incongruity  in  abating 
the  writ  as  to  a  single  count,  because  the  demand  is 
severed,  and  each  count  carries  a  specific  part.  Here 
the  damages  being  entire  on  both  sets  of  counts,  the 

judgment  is  erroneous. 

Cur.  adv.  vidt^ 

GiBBS  C.  J.  on  this  day  delivered  the  opinion  of  the 
Court.  After  stating  the  pleadings,  be  proceeded, 
Tlicse  two  causes  of  action  are  stated  separately  and 
expressly  on  the  declaration.  It  appears  on  the  latter 
counts,  that  the  Plaintiff  proceeds  on  the  express  pro- 
mise of  the  Defendimt  only,  and  upon  the  first  counts, 
as  to  the  promise  of  the  bankrupt,  it  is  shewn  that 
jie  is  taken  out  of  the  way.  The  omission  of  one  of 
^vcrol  joint  contractors  as  a  Defendant  in  assumpsit^  is 

N  4  now 


Hawkins 
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1815.       now  clearly  settled  to  be  matter  of  abatement  only, 
and  If  it  be  not  so  pleaded,  the  action  proceeds  as  if 
the  promise  had  been  made  exclusively  by  the  party 
Ramsbottom.  sued  on  the  record.    A  plea  in  abatement,  supposing  it 
available  in  this  case,  might  therefore  be  pleaded  to  the 
counts  on  the  joint  cause  of  action :  the  Plaintiff  in 
error  having  omitted  in  due  season  to  take  that  course^ 
which  was  open  to  him,  has  lost  the  only  mode  of 
availinghimself  of  that  defence.     He  has  lost  that  d^ 
fence  to  the  first  class  of  counts,  and  has  made  no 
defence  to  the  last  class  of  counts.    It  is  now  urged 
that  they  cannot  be  joined.     Why?  It  is  said,  the 
same  plea  is  not  applicable  to  some  counts,  which  is 
applicable  to  others.    There  is  no  weight  in  that  ob- 
jection.    In  many  cases  a  count  on  a  special  contract 
is  joined  with  mon^  counts;  a  set-off  may  be  pleaded 
to  the  last,  which  is  not  applicable  to  the  first.     Sq> 
here  may  be  a  plea  of  a  set-off  of  joint  debts  to  the 
first  class  of  counts,  arid  of  several  debts  to  the  last, 
and  both  of  them  will  be  good  pleas,  reddendo  singula 
singulis.    The  plea  in  abatement  was  therefore  the 
only  way  in  which  the  plaintiff  in  error  OQViId  have 
availed  himself  of  the  objection  to  the  first  ooimts, 
and  having  omitted  that  opportunity,  he  has  lost  the 
only  mode  he  had  of  putting  forward  this  answer  to 
that  demand,   and  the  Plaintiff  below  is  entitled  to 
judgment.     I  say  nothing  on  the  question,  what  would 
be  the  case,  if,  before  a  judge  at  nisiprius  the  Plaintiff 
had  ofiered  evidence  applicable  to  both  demands. 

Judgment  affirmed, 
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ShAWMAM  v.  WhALLET.  J^aj  6. 

pElX,  Seijt  moved  to  discharge  the  Defendant  out  The  Court  wxR 

of  custody  on   entering  a  common   appe2u*ancc,  not  discharge 

upon  the  ground  of  a  defect  in  the  affidavit  to  hold  to  *„f  ^^^JJ^y 

bail,   which  it  is  unnecessary  to  state,  because  his  on  a  defect  in 

affidavit  disclosed  a  preliminary  objection,  namely,  that  l|^^  ?*^^f!!|  *** 

a  bail-bond  had  been  given,  and  bail  above  had  been  ^f^^r  \^^  y^^ 

since  put  in  for  the  purpose  of  rendering  the  Defendant,  given  bail  to 

and  they  had  rendered  him.     It  had  been  held  that  ^VtS*"^ 

after  that  step,  a  defendant  could  not  avail  himself  of  action,  which 

irregularity  in  the  (a)  affidavit  to  hold  to  bail.  ^  'l*^?  "^^- 

^  '^  ^  '  deredhim. 

Per  Ctariapi.  We  can  hardly  get  over  the  authority 
of  this  case.  It  shews  that  the  affidavit  to  hold  to  bail 
IS  part  of  the  process  for  bringing  the  Defendant  into 
court,  and  that  the  irregularity  therein  may  in  due 
season  be  taken  advantage  of,  yet  it  may  be  waved  by 
any  subsequent  step ;  and  we  tliink  it  so  desirable  to 
have  a  conformity  of  practice  between  the  two  courts^ 
that  unless  it  can  be  shewn  that  such  practice  rests  on 
piistake,  we  shall  decide  in  conformity  thereto:  we 
{herefore  think  the  application  comes  too  late. 

Rule  refused* 

(a)  D argent  t.  VtvanU  x  Bast%  330* 
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Hay  6.  HCTGUENIN  V.  RaYLET* 

The  conditions  HTHIS  was  an  action  upon  a  policy  of  insurance  sub- 
b!d^  scribed  by  the  Albion  Insurance  Company  upon  the 
declantion  of  life  of  Elizabeih  Stoayne.  Upon  the  trial  of  the  eause 
*******^  at  the  Sarum  spring  assizes  1815  before  Dampier  3. 
the  affiuredt  ^"^  defence  was,  that  there  had  been  a  fraud  in  efiect- 
and  the  policy  ing  the  policy  by  the  suppression  Of  a  fact  which  the 
Ud  *  *?  if  a'  ^^'^^"^^  required  the  assured  to  disclose.  It  appeared 
suternent         that  E.  SwaynCi  who  had  been  many  years  resident  in 

were  free  from  ^  house  of  her  own  in  the  parish  of  Fisherton  Anger ^  but 

all  mitrepre-  . 

tentation  and    ^^  ui  December  1813  a  prisoner  for  debt  in  the  county 

reservation ;  g^^l  in  Fisherton  Anger ^  then  employed  Mather  to  effect 
ation  described  *^  insurance  on  her  life  with  the  Defendants :  one  con- 
the  assured  as  dition  of  the  insurance  was,  that  a  declaration  should 
resident  at  ^  j^^g  ^f  ^Yie  state  of  the  health  of  the  life  insured, 
Anger,  She  and  Mather^  reciting  that  he  had  proposed  on  the 
was  then  a  behalf  of  Elizabeth  Swayne  of  Fishej-ton  Anger  an  in- 
county  nol  surance  on  her  life,  which  had  been  accepted  on  tli^ 
there :  Held  declaration  then  following,  declared  that  E,  Swayne  did 
^^donT  *  ^^^  exceed  the  age  of  66  years,  and  that  she  was  then 
the  jury,  whe- resident  as  above;  it  was  stipulated  that  the  policy 

ther  the  im-      should  be  valid,  only  if  the  statement  were  free  from 

nrisortment  „      .  .  .  t^        ^ 

were  a  mate-    ^"  misrepresentation  or  reservation,     ror  the  purpose 

rial  fact  and      of  ascertaining  the  state  of  her  health,  Mather^  by  the 

oug  t  to     vc   jjj.gcjiQu  Qf  the  Defendants,  called  in  a  physician,  who 

oeen  conunu-  ... 

fucated.  found  the  subject  in  the  gaol,  which  is  in  a  situation 

perfectly  healthy,  confined  ia  a  large  airy  room,  well 
calculated  to  preserve  the  health  of  its  inhabitants. 
She  was  apparently  aboutdo  years  of  age,  a  fresh-look- 
ing healthy  hale  woman,  making  allowances  for  her 
confinement;  for  confinement  makes  some  difference 
in  the  state  of  healtli.  He  certified  tliat  she  was  in 
good  health,  and  he  would  have  noticed  (Hi  his  certifi- 
4  ca^ 
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cate  the  fiict  (^  her  being  in  jail,  had  he  not  been  led 
by  the  circumstance  of  Midhef^%  speaking  of  the  De- 
fendants by  the  term  ^*  our  office,^  to  suppose  he  was 
an  agent  of  the  Defendants,  and  that  all  which  he 
knew  would  be  communicated,  for  the  witness  thouglit 
it  a  &ct  material  to  the  terms  of  the  contract  to  be 
communicated.  Upon  this  evidence,  Dampier  J. 
thou^t,  that  Mather  had  by  conti'ivance  prevented 
the  physician  from  sta^ng  a  fact  to  the  Defendants, 
which  he  thought  material  to  the  contract,  and  he 
therefore  stopped  the  Plaintiff's  case,  and  without 
bearing  the  Defendant's  case  directed  a  nonsuit. 


^87 


X815. 

BUGUENUi 
V. 

Raylet. 


Best  Serjt.  in  tliis  term  obtained  a  rule  nisi  to  set 
aside  the  nonsuit  and  have,  a  new  trial ;  he  urged  that 
the  contract  did  not  require  any  statement  respecting 
the  state  of  the  party's  liberty,  or  confinement;  tlie 
Defendants  required  precise  and  particular  information 
respecting  certain  facts;  and  the  least  mis-statement  on 
those  fiicts,  would,  he  admitted,  be  fiital;  but  the 
assured  was  not  bound  to  disclose  facts  which  were  not 
enquired  of,  and  it  would  be  a  dangerous  doctrine  to 
encourage ;  it  would  render  necessary  that  an  assured 
should  furnish  the  insurers  with  a  minute  history  of  his 
whole  life;  there  was  a  manifest  distinction  between 
misrepresentation  and  silence.  Some  insurance  offices 
required  by  their  contract  that  every  thing  should 
be  certified  that  was  material  to  the  risk;  but  that 
was  not  tlie  case  here ;  and  dierefore,  although  imi- 
prisonment  might,  as  the  physician  stated,  in  a  slight 
degree  increase  the  risk,  that  could  not  invalidate  the 
contract  between  the  parties :  at  all  events,  if  the  hokU 
ing  back  a  material  fact  would  avoid  the  policy,  it  was  a 
question  that  ought  to  have  been  lefl  to  the  jury,  whether 
ihe  imprisonment  were  a  material  fact,  and  the  De^ 
fondant  ought  to  have  had  the  oppoitunity  of  brin^g 

evidence 
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1 8  X  5*       evidence  before  the  jury  to  shew  that  it  was  immateriaL 
The  Court  granted  a  rule  nisi. 

Lens  Serjt  now  shewed  cause  agwist  this  rule. 
From  whatever  cause  the  conceahnent  originated,  if 
there  was  a  conceahnent  of  that  which  it  was  important 
should  be  known,  it  avoids  the  policy.  The  terms  of 
the  declaration  induce  a  belief,  that  the  residence  in 
Fishertcn  Anger  was  a  residence  at  large  there,  the 
physician's  evidence  is,  not  only  that  he  thought  it 
important  in  the  construction  of  the  ccmtract,  but  tha(^ 
for  physical  reasons,  it  was  material  whether  the  sub* 
ject  was  in  prison,  and  debarred  from  air  and  exerdse, 
or  not;  jnsomuch,  that  he  saw  reason  for  going  beyond 
the  matters  expressly  required  by  the  proposal,  so  &r 
to  insert  the  mention  of  this  fact  in  his  certificate^  if 
he  had  not  been  misled  by  the  idea  that  Mather  was 
the  agent  of  the  Defendants.  By  the  terms  <<  without 
reservation,''  the  assured  was  bound  to  state  eveiy 
thinj^  which  from  its  nature  could  possibly  bear  on  the 
subject  If  this  &ct  had  been  disclosed,  the  Defend- 
ants could  have  taken  medical  advice,  whether  the  im- 
prisonment would  increase  the  risk.  Unless,  therefore, 
the  Plaintiff  could  prove  4hat  this  fact  could  by  no  pos- 
sibility increase  the  risk,  (and  the  nature  of  things  shews 
the  contrary,)  it  ought  .to  have  been  communicated,  and 
the  Defendants  had  a  right  to  have  it  laid  before  them 
that  they  might  form  their  own  judgment  thereon. 

Adjomaiwrn 

On  tliis  day  the  Court  relieved  Best  from  supporting 
his  rule.  They  observed  that  they  had  examined  the 
document?,  and  there  was  nothing  express  in  the  terms 
of  the  policy  which  required  the  imprisonment  to  be 
stated,  nor  was  there  an  omission  of  the  statement  of 
any  nfatter  which  the  office  called  for:  nevertheless,  if 
the  imprisonment  were  a  material  &ct,  the  keeping  it 
I  back 
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back  would  be  fatal ;  but  it  ought  to  have  been  sub- 
mitted to  the  jury)  whether  the  omission  of  the  &ct 
relied  on  was  or  was  not  a  material  omission,  there- 
fore there  must  be  a  new  trial. 

Rule  absolute. 


Jackson  v.  Lord  MilsIngton  and  Another.        Maj  s. 

p^AUGHAN  Sexjt.  moved  to  set  aside  the  judgment  Where  the 

and  warranjt  of  attorney  which  had  been  iriven  to  8«nt<)r  of  an 

annuity  hady 
secure  an  annuity,  upon  four  objections:  first,  that  the  upon  a  mis* 

Plaintiff  had  insisted  on,  as  due  upon  the  deed,  and  re-  tal^«A  claim  of 

ceived  from  the  Defendant,  one  half-yearly  instalment  ^J^^^^* 

of  the  annuity  commencing  half  a  year  sooner  than  it  yearly  instal. 

appeared  by  the  deed  and  memorial  that  the  annuity  was  ^^^  ^^  ^^ 

to  commence ;  and  as  the  annuity  had  in  fact  been  paid  as  t],^^  the  deed 

commencing  from  an  earlier  period  than  the  deeds  de-  required  it :  ^ 

scribed,  he  contended  that  the  grant  of  the  annuity  con-  ^  nevoid 

tamed  a  false  descrption  of  the  transaction,  and  was  there-  the  annuity. 

fore  void.   Secondly,  that  the  memorial,  which  stated  the  ,  A  memorial 

describing  an 
bond  to  bear  date  *<  on  or  about  the  14th  of  ilfoy,"  did  annuity4)ond 

not  with  sufficient  certainty  contain  the  date.    Thirdly,  ^  bearing  date 
that  there  was  a  defeasance  to  the  warrant  of  attorney,  ^J^^^^^^* 
stipulating  for  a  ktay  of  execution  in  case  of  punctual  states  the  date 
payment;  but  that  though  the  memorial  directly  stated  ^^•»»fficient 
the  warrant  of  attorney,  it  did  not  state  the  defeaz-      a  memorial 
ance;  which  it  had  been  held  necessary  to  state  (a).  oTanannuity- 
Fourthly,  that  the  bond  bound  the  heirs  of  the  obligor,  -|o  ^g  that"^* 
but  that  the  memorial  did  not  state  it  to  be  binding  the  heirs  of  the 
upon  the  heirs.    The  Court  refused  the  application  f^^^?^*" 
upon  the  two  iirst  grounds,  saying  that  a  payment  made      a  memorial 

of  an  annuity- 
deed  stated  a  recital  in  the  deed  that  a  warrant  of  attorney  and  a  defeazance  had 
been  given,  which  recital  shortly  set  out  the  defeazance ;  held  that  this  supplied  the 
place  of  a  substantive  memorial  of  the  defeazance. 


(«)  Ex  parte  Aiufii^  iBqj.  CsT  Pull.  6$. 


by 
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1815.  by  theDefendant  in  h»  pwn  wrong,  not  being  madein 
pursuance  of  any  previous  agreement  repugnant  to  tbe 
deed,  was  no  breach  of  the  annuity  act^  and  that  if  the 


Jackson 

LordMiLsnn?-  bond  bore  date  the  14th  of  Miy,  that  was  about  the  14th 

^^^'        of  Jkftfy;  if  it  did  not,  the  &lse  description  would  be 

fatal;  butit  was  not  stated  by  the  Defendant  that  the 

14th  of  May  was  not  the  true  date :  upon  the  two  last 

grounds  they  granted  a  rule  nisi. 

Best  Serjt  on  this  day  shewed  cause.  The  last  ob- 
jection is  disposed  of  by  the  decision  of  the  Court  of 
Exchequer-chamber  upon  the  CBse  iX  Hcnoood  v.  Ufir 
derhilt,  in  error  (a).  As  to  die  other  objecttoi^  the 
deed  happens  to  recite  the  warrant  of  attorney  and  the 
defeazance  also,  and  the  deed,  indoding  that  recital,  is, 
though  unnecessarily,  set  out  at  laigth  in  the  memo* 
rial,  though  there  is  no  separate  and  substantive  memo* 
rial  of  the  defeazance. 

Vau^ian  endeavoured  to  support  his  rule  upon  the 
ground,  that  a  statement  of  the  defeazance  in  the  me- 
morial by  way  of  recital  was  insufficient. 

Gi^s  C.  J.  It  would  be  monstrous  to  set  aside  the 
annuity  for  such  an  objection  as  this.  The  object  of 
the  act  is,  that  the  whole  transactions  should  appear  on 
the  memorial  It  is  correctly  said  by  the  counsel  &r 
the  Defendant,  and  the  objection  is  countenanced  by 
some  earlier  cases,  that  the  defeazance  is  not  express^ 
|y  stated,  but  only  by  way  of  recital  contained  in  an- 
other memorialized  deed;  but  the  recital  in  the  latter 
is  very  fiilL  The  case  cited  in  i  st  Bos.  8c  PuU.  requires 
that  the  defeazance  shall  be  stated  in  the  memorial; 
but  it  does  not  say,  that  a  statement  by  way  of  recital, 
is  not  sufficient.    Without  laying  down  any  general 

(«)  AntCf  iv.  346. 

prin- 
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prindple  to  be  drawn  out  of  this  case,  to  govern  cases 
which  may  not  resemble  it,  we  think  that  this  defeaz- 
ance  is  sufficiently  stated  to  support  the  annuity*  v. 

"  Rule  discharged.  LordMttswo- 

TON. 


Fletcher  v.  Wells.  ^^y  8. 

^EST  Serjt  had  on  a  former  day  obtained  a  rule  nisi  A  party  who 

to  set  aside  the  service  of  process  upon  the  irround  would  set  a«de 

,  proceedings  for 

that  the  English  notice  was  irregular  in  expressing  the  irregularity^ 

year  in  Arabic  fiinires  instead  of  words  at  length,  (a)        »»»<  apply  in- 
^  ^  e       \   /         stantly  after 

the  irregular 
Blosset  Serjt  now  shewed  cause  on  the  preliminary  party  has  taken 

objection  that  the  application  was  too  late,  the  De-  J*^;^^^ 
fendant  having  permitted  the  Plaintiff  to  execute  a  writ  hin  take  a 
of  inquiry.  second  furthet 

mtp,  he  waves 
the  irregu- 
Bestj  in  support  of  his  rule,  urged,  that  the  line  of  Urity. 

practice  established  by  the  case  of  Dand  v.  Barnes  (i), 
was,  that  so  long  as -the  Defendant  himself  takes  no 
step,  he  may  lie  by  while  the  Plaintiff  takes  any  number 
of  steps  short  of  final  judgment 

Per  Curiam*  The  counsel  for  flie  Defendant  miscon- 
ceives the  rule.  It  is,  that  if  there  has  been  irregularity, 
the  party  suffering  is  not  bound  to  move  to  set  it  aside 
within  any  specific  time,  for  he  may  reasonably  suppose 
that  the  opposite  par^  will  discover  his  mistake,  and 
abandon  his  defective  proceeding;  but  if  the  party  guilty 
of  the  irregularity  takes  one  step  more,  which  shews 
that  he  does  not  mean  to  abandon  his  process,  then  it 
is  incumbent  on  the  party  complaining  to  apply  ini- 

(a)  See  Ejrc  v.  fVahbfpoU,  216.  {b)  AnUi  vL  6. 

stantly 


tf2 

i r-^ 

Fletcher 

Wells. 
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stantly  to  set  it  aside^  for  if  he  takes  a  step  himself,  or 
permits  the  other  party  to  take  a  further  step,  it  is  a 
waver  of  the  irregularity.  Here  the  Defendant  being 
served  with  defective  process,  was  not  bound  to  move 
to  set  it  aside  until  ailer  the  Plaintiff  had  shewed  that 
he  meant  to  act  on  it.  The  Plaintiff  gave  notice  of 
declaration,  upon  which  the  Defendant  ought  imme- 
diately to  have  applied;  but  he  lies  by  until  the  Plain- 
tiff has  executed  a  writ  of  inquiry ;  and  therefore  he  has 
hereby  waved  the  irregularity. 

Rule^discharged. 


!        /?  /;^t.<^  ^  do  9 

f 


An  aiiida\it 
to  hold  to  bail, 
tutmg  that  the 
Defendant  is 
indebted  to  the 
Plaintiff  for 
goods  sold  and 
delivered  to 
the  Defendant, 
not  saying  by 
the  Plaintiff, 
is  bad. 

A  supple- 
mental affida« 
vit  to  hold  to 
bail  not  al- 
lowed. 


FuNTON  t;.  Ellis. 

I^HEPHERD  Solicitor  General  had  on  a  former  day 
obtained  a  rule  nisi  that  the  bail  bond  given  in  this 
case  might  be  delivered  up  to  be  cancelled,  upon  the 
ground  that  the  affidavit  to  hold  to  bail  stated  only  that 
^^  the  Defendant  was  indebt^  to  the  Plaintiff  for 
goods  sold  ahd  appraised  to  the  Defendant,"  not  adding 
by  the  Plaintiff,  he  cited  Eyre  v.  Hultan  (a),  and  Tay- 
lor V.  Forbes  (i),  which  was  brought  before  the  King's 
Bench  for  the  purpose  of  their  reviewing  their  decision 
in  Cathram  v.  Haggard,  (c) 

Best  Seijt  now  shewed  cause:  he  contended  the  affi- 
davit was  sufficiently  certain  to  support  an  indictment 
for  perjury,  if  the  Plaintiff  had  not  sold  the  goods  to  the 
Defendant.  At  least,  if  this  affidavit  were  insufficient, 
the  Court  would  permit  a  supplemental  affidavit  to  be 
made. 


{a)  AntCi  V.  704. 


(f)  ZEaiU  xo6. 


The 
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7^  Solicitor  General  supported  his  rule. 

The  Court  said  the  cases  were  too  strong  for  the 
PlaintifFto  resist,  and  they  also  refused  to  permit  a  sup- 
plemental affidavit  to  be  made. 

Rule  discharged,  (a) 

(a)  S.  P.  Hyde  V.  Jaeohf  C.  P.»    btrdf  SiDlidtor-GeMnlt  for  tht 
Hr/.  term  18x5^  Feb.  7,    Sbep*    Plaintiff. 


Samuel  Baker  and  Phcebe  his   Wife,   and      Mmj%. 
George  Eggleston  and  Catherine  his  Wife, 
V.  W.  Daniel,  and  W.  Daniel  the  Younger, 
Stephen  Daniel,  and  Joseph  Daniel. 

TN  a  writ  of  partition,  the  demandants  counted  that  The  count  in 

&  Featherston  being  seised  in  fee,  had  issue  female  P«^^«J»  ^t 

the  Plaintiffs  Phahe^  and  Catherinej  and  Elizabeth;  and  his  return, 

Aat  on  his  decease  the  lands,  being  of  the  nature  of  amended  by 

gavelkind,  which  immemorially  have  been  partible  be-  *^,^^i|^t. 

tween  the  heirs  male,  and  in  default  of  them  among  the  ation  in  tail, 

heirs  female,  descended  in  fee  to  his  three  daughters  as  ^^^  *®  ^^ 

,  ,  ^  stated-  on  the 

co*heir8  female,  in  default  of  heirs  male;  that  they  en-  count  shewed 

tcred  and  were  seised;  that  Phoebe  intermarried  with  an  estate  in 
the  Plaintiff  Baker,  and  Catherine  with  the  Plaintiff  ^•*' 
Eggleston,  and  the  husbands  and  wives  respectively  be- 
came seised  in  fee  in  right  of  the  wives  of  one*third 
part;  that  EUzabeth  married  the  tenant  JV.  Daniel,  and 
had  issue  the  three  other  tenants;  that  on  her  death, 
by  the  custom  of  gavelkind,  W.  Daniel  became  seised, 
as  tenant  by  the  courtesy,  of  one  moiety  of  her  purpart 
for  his  life,  if  he  lived  sole,  the  reversion  in  fee  being 
to  the  three  other  tenants,  to  whom  the  other  moieQr 
also  descended  in  fee,  and  shewed  that  so  the  demand- 
Vol.  VI.  O  anta 
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I  Si  5*       ante  an^  tenants  together  and  without  division  hold  the 
premises,  of  the  inheritance  which  was  of  5-  Feather^ 
sion,  whose  co-heirs  the  said  Phcebef'  Catherine,  and 
Biitabeth  were,  whereof  to  the  danandants  5.  Baker 
and  Phoebe,  in  right  of  the  said  Phoebe^  and  the  heirs  of 
their  bodies  be^tten,  it  belonged  to  have  one-third 
part  of  the  premises,  and  to  the  demandant  EgglesUm 
and  Catherine,  and  to  the  heirs  male  of  their  bodies 
lawfully  begotten,  it  belonged  to  have  one  other  third 
part,  to  be  divided,  to  hold  to  them  respectively  in  se- 
veralty.   The  Defendants  not  appearing  within  1 5  days 
after  the  return  of  the  writ,  judgment  was  entered,  that 
according  to  the  statute  partition  be  made  between  the 
demandanteandtenante  of  the  tenements  aforesaid,  (not 
saying  of  what  estate.)  '  The  sheriff  returned  an  inquisi- 
tion, wherein  he  recited  a  writ  commanding  him  to 
make  partition,  and  to  deliver  one  equal  third  part  to 
the  demandants  Baker  and  Phcebe^  to  be  holden  to  them 
and  the  heirs  of  their  bodies^  and  one-third  part  to  the 
demandants  Eggleston  and  Catherine,   and  the  heirs 
male  of  their  bodies,  and  the  remaining  third  part  to 
the  tenante  to  be  holden  in  severalty ;  and  after  stating 
the  division  by  metes  and  bounds,  into  three  equal 
parts,  he  returned  that  he  had  caused  the  first-men- 
tioned third  part  to  be  delivered  to  the  demandants 
Baker  and  Phoebe,  to  hold  to  them  and  the  hdrs  of 
thdr  bodies  \  and  the  adly  mentioned  equal  third  part  to 
the  demandants  Eggleston  and  Catherine,  to  hold  to 
them  and  the  heirs  male  of  their  bodies,  and  the  resi- 
due to  the  tenants.     And  the  final  judgment  was,  that 
the  partition  aforesaid  be  holden  firm  and  efiectual  for 
ever* 

.  Lens  Serjt.  moved  to  amend  the  county  and  the 
writ  de  partitionejaciendd,  and  the  sheriff's  return,  by 
substituting  in  each  of  them  <^  the  heirs  of  Phiebe,*'  for 

«  the 
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**  the  heirs  of  their  bodies,''  and  "the  heirs  oiCatherine^       ^815. 

for  **  the  heirs  male  of  their  bodies,"  as  the  fact  was,     '      - 

Baker 
and  as  the  title  set  out  in  the  count  warranted.     He  ad-  ^. 

mitted  that  he  had  foupd  no  precedent  for  amendment  Danox* 
in  a  writ  of  partition,  but  upon  principle  it  was  reason* 
able  to  be  done.  It  came  within  the  reason  of  amend- 
ment of  fines  and  recoveries.  Returns  made  by  sherifS 
of  writs  of  seisin  in  recoveries  had  been  amended  {«)• 
So  in  Formedon  (&),  Scott  v.  Peiry^  an  amendment  had 
been  made  by  consent  in  a  real  action.  But  the  ground 
on  which  he  relied  here,  was,  that  the  interlocutory 
judgment  was  correct,  for  it  is  not  usual  to  m^ition  in 
the  judgment  what  estate  the  parties  are  to  have.  In 
the  old  precedents  (c)  the  sherlfTs  return  in  partition 
does  not  notice  either  the  quantity  or  quality  of  the 
estate  which  he  gives;  but  the  writ  to  the  sheriff  and 
his  return  pursued  not  the  jndgmoit  of  the  Court,  which 
was  correct,  but  the  count,  which  was  incorrect ;  and  the 
statute  (rf)  directs  "  that  in  default  of  appearance  within 
15  days  after  the  return  of  the  writ  otpone^  or  atttich- 
ment,  the  Court  may  proceed  to  examine  the  demandant's 
titie^  Rnd  quantity  of  his  part  and  purpart,  and  accord- 
ingly as  they  shall  find  his  right,  part,  and  purpart  to 
bc^  they  shall  for  so  much  give  judgment  by  default,  and 
award  a  writ  to  make  partition,  whereby  such  propor- 
tion, part,  and  purpart  may  be  set  out  severally."  It 
would  suffice  to  strike  out  the'  words  heirs  of  their 
bodies,  and  heirs  male  of  their  bodies,  without  inserting 
aq|y  words. 

The  Court  at  first  hesitated,  whether  this  did  not  fall 
within  their  general  rule  of  allpwing  no  amendmait  in 
real  actions,  and  referred  to  the  authorities  collected  in 

{a)Wation9DemxRdxoii  Lock*        (r)   Rastalf   Partiihnj  449, 
iff,  Teoaot,  %  Wih,  %,  450. 

{h)  Scott  T.  Perryt  3  ;FZ2r.4o6*        (//)  9  £sf  zo  W. %.  c. $u 

O  2  ft  note 
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1815.       a  note  of  the  late  Seijt  William  {a).    They  also  felt  a 
^      '  difficulty  in  amending  the  return,  which  was  the  act  of 

^.  thesherif]^  not  of  the  Court;  but  after  consideration, 

Daniel.  they  permitted  the  amendment,  by  striking  out  the 
words  of  entail,  so  that  the  writ  should  stand  as  a  di- 
rection to  the  sheriff  to  divide  the  lands  generally, 
without  saying  what  estate  he  should  give. 

Fiat. 
{a)  %  fFilIia$nj*j  Saund,  AS'g*  "ote. 


y  (/]i^<^J^ 


May  8.  PeOTHERO  V.  ThOMAS. 

A  Plaintiff's  H^HE  Defendant  being  arrested  at  the  suit  otProaser^ 
*"^  Drf^'d*  in  which  the  Plaintiff's  fether  was  the  attorney,  ap- 
ant't  requeit,  pli^  to  the  Plaintiff,  who  was  also  an  attorney,  and  not 
putt  in  bail  for  before  employed  by  the  Defendant,  and  happened  to  be 
wanbiMi  the  *"  *^®  ^scaie  house,  to  know  if  he  coidd  do  something 
debt  and  costs,  for  him ;  upon  which  the  Plaintiff  gave  the  sheriff  an 
needs  °^  <^^  undertaking  to  put  in  special  bail,  and  the  defendant 
month  before  '^^  thereon  liberated.  The  Plaintiff  afterwards  pat 
he  sues  for  the  Jn  special  bail,  and  on  enquiry  into  the  nature  of  the 
ynj^^  '  action,  found  it  expedient  for  the  Defendant,  to  paj) 
^(^  I  and  the  Plaintiff  did  pay,  the  debt  and  costs;  the 
latter  were  not  taxed.  The  Plaintiff  having  brought 
this  action  to  recover  the  amount  he  had  so  paid) 
without  making  any  charge  for  his  own  labour  thereiOf 
it  was,  up<m  the  trial  at  the  Monmouth  spring  assizes, 
1815,  before  Richards  B.,  objected  for  the  Defendant, 
on  the  authority  of  Crauader  v.  ^ee  (a),  that  the 
Plaintiff  could  not  recover,  because  he  was  an  attorney, 
and  he  had  not  proved  the  delivery  of  a  bill  indudii^ 
these  charges,  a  month  before  the  action  commenced 

{a)  I  Caff^h,  437* 

Bichards 
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Sichards  B.  thought  this  was  not  a  case  within  the 
statute  (a),  and  the  jury  found  a  Teidict  for  the  Plaintiffs 
which 

Pell  Serjt  in  this  term  obtained  a  rule  nisi  to  set 
aside,  upon  the  ground  that  this  was  a  <<  disbursement 
in  law,"  within  that  act,  and  being  now  called  on  to 
support  it,  he  maintained  that  by  the  Plaintiff  having 
paid  the  costs  of  Prosser^s  action,  without  causing  them 
to  be  first  taxed,  he  had  deprived  the  Defendant  of  the 
opportunity  of  confining  them  within  reasonable  limits: 
that  the  Plaintiff  had  acted  as  an  attorney  in  this  case^ 
was  clear,  because  he  had  put  in  bail,  and  given  under- 
takings, and  done  other  acts,  which  none  but  an 
attorney  can  do.  If  a  single  item  in  an  attorney's  bill 
is  of  a  taxable  nature,  the  whole  bill  is  subjected 
thereby  to  taxation. 

GiBBS  C*  J.  The  case  cannot  be  put  von  other 
grounds  than  the  counsel  for  the  Defendant  has  put  it 
<»,  but  this  certainly  is  not  a  case  within  the  statute* 
The  statute  applies  to  case^  where  a  person  employed 
as  an  attorney  sues  to  recover  a  compensation  for  his 
labour  and  skilL  This  is  a  case  where  the  Defendant 
applies  to  the  Plaintiff  to  pay  the  debt  and  costs  of  an 
action,  in  which  the  Plaintiff  and'  his  partner  are 
attomies  for  a  creditor  of  the  Defendant.  It  is  very 
true  that  he  thereby  gets  the  costs  of  that  action  into 
his  own  pocket,  but  it  is  not  true  that  the  bill  of  costs 
therefore  might  not  have  been  taxed ;  for  if  on  the 
bringing  this  action  the  Defendant  had  applied  to  have 
had  that  bill  of  costs  taxed,  he  certainly  might  have  so 
done^  but  this  not  being  an  action  by  the  Plaintiff  for 
his  fees  for  business  done  as  an  attorney,  it  was  not 
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Prothbro 
TuoMJiSi 


(a)  %  Geo.  %•  r.  43.  i.  13. 

03 


necessary 
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1815.  necessary  for  him  to  deliver  his  bill  a  nKmth  before 

1     '  hand,  the  rule  therefore  must  be  discharged. 
Pbothbro  ° 

TB0MA&         Shepherd^  Solicitor-General,  conlra. 


.    Maj  8.  Wynn  V.  Smithies,  Clerk. 

If  a  clergyman  npjjig  ^^^  ^^  action  brought  to  recover  penalties 
^gs  resides  ^^^™  ^^®  Defendant  for  wilfully  absenting  him- 

within  one  of    self  from  his  rectory  of  Little  Bentley^  «and  from  his 

the  parishci^,  rectory  of  St.  Martin  in  Colchester,  at  various  periods 
wherem  there  ,.1,1.  mi  .    t  i    <• 

is  no  house  of  stated  m  the  declaration.     The  cause  was  tried  before 

rendence,  it  is  Wood  B.  at  the  last  Essex  spring  assizes,  when  it  was 
sidcnce  therr*  P^®^^  ^^^  during  the  year  18 12  the  defendant  resided 
to  exempt  him,  in  a  house  of  his  own  in  the  parish  of  St.  Martitij  Col"  1 

^'***^^*  ,  ■  Chester,  (in  which  parish  he  had  no  parsonage-house,)  ex* 
cence  nom  the  -  »    t     n  n  t  tti        tit* 

bishop,  from     ^^P^  "^^  *  penod  of  four  months,  calculated  at  difierent 

penalties  for     times  within  that  year,  during  which  four  months  he 

hb  oSer  bL"*  ^f^  resident  in  his  rectory  house  of  Little  Bentley. 

nefice.  Wood  B.  held  that  the  residence  in   the  Defaidant's 

.   ^®  licence    house  in  St.  Martin\  was  not  only  such  a  residence  : 

IS  necessary  1 

for  non-resi«      there  as  excused  the  Defendant  from  penalties  for  not  1 

dence  in  the  residing  during  the  same  period  upon  his  benefice  of 
hduM^^^  St»Martin%  but  that  it  also  was  such  a  residence  as  ex- 
parish  wherein  cused  him  from  penalties  for  not  residing  during  the 
diereisnosuch  g^me  period  in  his  parsonage  house  of  Little  Beniley, 
and  he  nonsuited  the  Plaintiff. 

Copley  Serjt.  in  this  term  obtained  a  rule  nisi  to  set 
aside  the  nonsuit ;  he  contended  that  the  residence  in 
the  Defendant's  house  was  not,  even  as  to  the  parish 
oiSt.  Martin%  a  sufficient  excuse  for  not  residing  in 
the  parsonage  house  of  that  parish,  unless  the  bishop's  , 

licence  for  that  purpose  had  been  previously  obtained,  I 

which 
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which  had  not  been  done*     This,  he  said^  was  required 
bj  the  43  G.  3*  c.  84.  $•  19.     But  even  if  this  were 
otherwise,  the  want  of  a  hoasein  St.  Martin*^  was  only 
an  excuse  for  non-residence  in  SL  Mafiin%  but  the 
Defendant's  abode  there  was  not  such  a  residence  on 
one  of  his  benefices,  as  would,  without  the  bisbc^'s  li« 
cence,  excuse  a  non-residence  on  his  other  benefice  of 
Little  BenUey*    This  had  been  decided  in  the  case  of 
Law  ▼•  Ibbotson  {a%  and  the  doctrine  is  rather  con- 
firmed than  narrowed  by  the  subsequent  case  of  Wil"' 
Hnsan  v.  Allot  (&),  where  it  is  treated  as  an  ei^cuse,  not 
as  residence.     That  such  was  the  true  construction  of 
the  statute  against  non- residence,  appears  from  the  act 
54  G.  \.  c.  54.  which  was  made  to  alleviate  the  state  of 
the  clergy,  and  the  indulgence  granted,  is,  that  if  a  plu- 
ralist resides  nine  months  within  the  parish  whereof  he 
is  beneficed  and  where  he  has  no  house  of  residence, 
that  shall  be  deemed  such  a  residence  as  will  exempt 
him  from  residing  on  the  benefice  where  he  has  a  house- 
this  is  a  legislative  exposition  of  the  former  statute,  and 
shews  that  before  the  late  act,  either  no  abode  within 
the  one  parish  would  excuse  non-residence  in  the  other^ 
or  that  a  whole  year's  residence  in  the  parish  where  he 
had  no  house  was  necessary,  to  exempt  him  from  penal- 
ties for  not  residing  on  the  benefice  where  he  had  a 
house ;  but  in  this  cose  the  Defendant's  residence  in 
St.  Martin'^  is  of  eight  months  only. 


1815. 


As  to  the  first  point,  T^  Court  held  that  the  gross 
absurdity  of  the  proposition  that  the  bishop's  licence 
was  necessary  to  excuse  a  rector  living  within  his  pa* 
rish,  from  residence  in  a  rectory  house  which  did  not 
exist,  was  apparent.  As  to  the  second  point,  unlesK 
the  former  act  43  6.  3.  plainly  made  it  penal  not  to  re* 

(0)  5  Bum  »74»»         ih)  Cowp»  419.    S.  C.  5  Burr.  kj%s* 
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nde  on  that  one  of  the  two  benefices,  where  he  had  a 
house,  they  could  not  find  it  there  enacted  by  the  aid  of 
the  subsequent  act,  made  many  years  after ;  an  act  too, 
which  was  intended  to  be  remedial,  and  not  to  subject 
the  clergy  to  penalties  which  did  not  before  exist. 
They  granted  however  upon  the  last  point  a  rule  min / 
and  now 'Stopping  Best  SeijU  who  would  have  shewn 
cause^ 

Called  on  Copley  to  support  it,  who  relied  on  Lam  v. 
IbbotsoHy  as  going  the  whole  length  of  the  doctrine  he 
contended  for,  though  he  admitted  the  consequence  was 
that  where  a  clerk  has  two  benefices,  on  one  of  which 
there  is  no  house,  it  would  have  been,  under  the  statute 
of  jFf.  8.,  illegal  for  him  to  reside  so  much  as  a  month 
in  the  year  in  that  parish ;  and  Goodale  v.  Butler  {a) 
there  cited,  is  to  the  same  purpose.  The  Defendant 
takes  on  himself  to  determine  that,  which  the  law  con- 
fides to  the  discretion  of  the  bishop;  who  may  see  rea- 
son to  fix  the  derk  to  residence  on  die  ^benefice  where 
the  house  is,  possibly,  for  the  purpose  of  keeping  up  the 
par^nage  house. 

GiBBS  C«  J.  In  Lcem  v.  Ibbotson,  although  there 
was  no  archidiaconal  house,  the  Ck)urt  held,  that  the 
Defendant's  residence  within  the  archdeaconry,  in  the 
parish  otBusAey  of  which  he  was  rector,  was  no  excuse 
for  his  not  residing  in  his  parsonage  house  of  Bushy. 
The  truth  is,  t!ie  cases  oiLam  v.  Ibbotson  and  Wiliin- 
son  V.  Allot  are  irreconcileable.  To  be  sure^  if  one  looks 
at  the  justice  of  the  case,  so  far  as  the  term  is  applicable 
to  this  subject,  the  plaintiff's  doctrine  is  directly  counter 
diereto;  for  upon  the  old  statute^  it  would  be  unlawful 
for  a  person  who  had  two  livings  to  reside  at  all,  or,  at 
leasts  not  for  a  month  together,  on  that  which  had  no 
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house ;  the  evil,  indeed,  is  somewhat  qualified  by  the 
late  statute^  but  I  cannot  think  a  statute  which  meant 
generally  to  divide  the  residence  can  bear  this  construc- 
tion*    This  residence  on  a  benefice  where  there  is  no 
parsonage  house  is  not  an  excuse ;   it  is  a  residence* 
Suppose  a  person  were  sued  for  not  residing  on  a  bene- 
fice on  which  he  has  no  house,  and  he  defends  hiiilself 
on  the  ground  that  he  did  reside  within  the  parish. 
His  answer  would  be,  he  did  reside  there;  no,  says  the 
Plaintifi^  it  is  only  an  excuse  for  non-residence :  but  be 
that  as  it  may,  it  seems  to  me  that  for  the  same  reason 
for  which  the  statute  excuses  a  clergyman  from  the  penal- 
ties of  non-residence  if  he  reside  in  the  body  of  the  parish 
where  there  is  no  house,  it  ought  to  excuse  him  from  re- 
siding in  the  other  parish  where  there  is  a  house,  for  he 
is  performing  his  ecclesiastical  duties  in  the  first;  and  I 
cannot  believe  it  was  not  intended  to  protect  him  for 
non-residence  in  the  parish  of  B»  where  there  is  a  house, 
by  his  residence  on  the  parish  of  A.  where  there  is  no 
house :  we  think  therefore  that  the  nonsuit  is  right,  and 
that  the  rule  must  be  discharged. 


1815. 
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CH^BfBRE  J.  The  Defendant  has  performed  all  the 
residence  which  the  nature  of  the  case  admits :  if  there 
be  a  houses  he  must  reside  in  it,  if  there  be  none,  he 
must  live  in  the  parish.  Why  is  a  clergyman  who 
has  two  livings  to  consult  the  bishop  on  which  of 
them  he  shall  reside,  when  the  law  gives  him  the 
option  to  reside  on  which  of  them  he  will  ?  In  the 
case  oi  Law  v.  Ibbotson  the  Court  of  King^s  Bench 
took  up  the  opinion,  that  the  Defendant  had  nothing 
to  do  in  his  archdeaconry,  no  duty  to  perform  for  it, 
and  therefore  that  the  Defendant  ought  to  r^ide  in  his 
rectory  house  of  BuUiey :  but  Wilkinson  v.  Attott  is  a 
later  case,  and  it  completely  overrules  Lano  v.  Ibbotson.  ' 


Dallas  J.  concurring,  the 
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Maj  8.  Rogers  ».  Pitcher. 

O  In  replevin        HPHIS  was  an  action   of  replevin.     The  defendant 

Q /^iu^  ^    t  d^  rent  avowed  for  two  years'  rent  due  to  himself  on  the 

fi  J  to  the  avowant  24th  of  June  18 14,  on  a  demise  of  the  closes  in  which^ 

^'j     u prima facu   &c.^  ^t  the  rent  of  ^L    105.  per  ann.  payable   half 

hTu  rfiVowner  y^^ty-     Th®  Plabtiff  pleaded  that  she  did  not  hold 

of  the  land.      the  closes  in  which,  &c.  as  tenant  to  the  Defendant 

Butmaca^  mj^g^  ^jj^  supposed  demise  thereof,   in  manner  and 

PlaintifFdid      ^nii  as  the  Defendant  had  alleged.     The  Defendant 

not  originally    took  an  issUe  thereon,  which  was  tried  at  the  Mon-- 

iM»«»ion  of     ^"*'"^*  spring  assizes  18 15,  before  Richards  B.,  to  whom 

the  land  from   it  was  stated,  that  the  object  of  this  cause  was  to  try 

the  avowant,  it  ^^  validity  of  a  deed  granted  by  Price^  a  former 

to  the  Plaintiff  owner  of  the  land,  to  Mrs.  Baker.    The  Defendant,  on 

to  rebut  the      whom  the  issue  lay,  proved  a  receipt  given  by  an 

avOTwmt  b        agent  of  the  Defendant  named  Aram  to  the  Plaintiff 

shewing  that     for  a  year's  rent  paid  by  the  Plaintiff  through  the 

he  paid  rent      hands  of  her  son  to  the  Defendant,  due  at  Midsummer 
'  under  circum-  ^  •  t»  -%      m    ^^      1  i»  t 

stances  which    i8i2,  for  one  moiety  of  the  Ty  Cooch  fiirm,  the  mean- 
did  not  entitle   ing  of  which  was  explained  to  be,  that  the  estate  called 
AereiT*"^^''  2>  Cooch  farm  had  belonged  to  Price,  who  had  de- 
And  such     mised  it  to  the  Plaintiff  at  i^Lper  ann.  rent;  and  after- 
e^dence  may    wards,  being  indebted  to  the  avowant,  had  given  him  a 
nJ^tnontenuit  warrant  of  attorney  to  confess  a  judgment,  which  was 
modoet forma,  docketted  in  Felniary  18 10,  and  the  avowant  in  1811 
^^md^\t  ^^  ^"*  *  ^^  oi elegit:    and  the  Plamtiff  having  no- 
may  enter  by     tice  that  the  sheriff  had  under  that  writ  taken   an 
virtue  of  the     inquest  and  set  out  the  several  closes  in  which,  &c,  as  a 
iHthout^ei^«    moiety  of  the  premises,  and  returned  that  he  had  de- 
ment. Hvered  them  to  the  Defendant,  although  he  tbfe,  De- 
fendant had  not  recovered  the  premises  in  gectment, 
the  Plaintiff  had  attorned,  and  paid  rent  to  him  for  a 
moiety.    The  Defendant  had  also  exercised  certain 
acts  of  ownership,  bjr  selling  coppice  wood  standing  on 

the 
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the  farm.  The  Defendant  rested  on  this  case.  The 
Plaintiff  proposed  to  answer  it,  by  shewing  that  the 
Defendant  was  not,  at  the  time  of  hev  former  payment, 
or  now,  entitled  to  the  rent :  the  Defendant  objected, 
that  by  the  payment  of  rent,  the  Plaintiff  had  acknow- 
ledged himself^  the  Defendant,  to  be  her  landlord,  and 
was  now  estopped  from  contesting  his  title.  A'cA- 
ards  B.  held  that  the  proof  of  paymeilt  of  rent  made  a 
good  primdjacie  case  for  the  avowant,  but  that  it  was 
capable  of  being  answered  by  other  evidence;  but  re^ 
9erved  the  points  Whereupon  the  Plaintiff  answered 
this  case,  by  proving  that  Ptice  being  indebted  to  Sarah 
Baker  in  207/.  for  several  sums  of  money,  lent  in  con- 
aderaUon  thereof  and  of  89/.  more  then  paid  to  him^ 
which  sums  together  were  the  full  value  of  the  farm,  in 
1809  conveyed  the  premises  in  fee,  by  deed  and  fine,  to 
Mrs.  BakeTf  and  had  paid  rent  to  her  before  and  since 
she  paid  rent  to  the  avowant.  The  Plaintiff  also  in-* 
sisted,  that  even  if  this  deed  were  to  be  postponed  to 
the  degttf  the  avowant  was  at  most  only  tenant  in  com- 
mon with  Mrs.  Baker.  To  rebut  the  evidence  of  the 
prior  conveyance,  the  avowant  impugned  the  supposed 
debt  to  Mrs.  Baker^  as  fictitious;  that  no  money  passed 
from  her,  and  that  the  conveyance  to  her  was  fraudu- 
lent, and  made  only  for  the  purpose  of  shielding  thj& 
possession  of  Price.  This  suggestion  was  in  some  mea- 
sure fortified  by  the  fects  that  the  deed  was  all  in  the 
hand^writing  of  Price,  who  was  an  attorney;  that  Mrs, 
Baker  was  his  housekeeper  and  that  she  had  said,  that 
she  was  entitled  to  one  moiety  of  the  value  of  the  wood 
which  the  avowant  had  sold,  thereby  seeming  to  a<knit 
the  avowanfs  title  to  the  other  hal£  The  jury,  how- 
ever, giving  credit  to  the  deed,  found  a  verdict  for  the 
Plaintiff. 

Pell  Seijt.  in  this  term  moved  for  a  rule  nisi  to  set 
aside  the  verdict  and  enter  a  nonsuit,  upon  a  supposi- 

t9  tion 
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don  that  the  plaintiff  bad  insisted  at  the  trials  and  thai 
Richards  B.  had  accordingly  holden,  that  the  proof  of 
payment  of  rent  to  the  avowant  was  not  primdfaeik 
evidence  of  his  title  as  lessor,  and  that  he  was  bonnd  to 
go  into  his  title  upon  the  issue  of  non  tenuU  modo  H 
Jbrmd^  which  was  the  very  mischief,  he  said,  which  the 
statute  II  6.  2.  r.  19.  s.  22.  was  intended  to  prevent 
If  the  plaintiff  had  meant  to  contest  the  avowanfs 
title,  he  should  have  pleaded  nil  habuit  in  tenementiu 
The  C!ourt  granted  a  rule  nisi^  expressly  on  the  point 
that  the  avowant  was  entitled  to  stand  on  hb  proof  that 
the  Plaintiff  had  paid  him  rent,  as  sufficient /^mi^idr 
evidence  to  support  his  avowry,  and  that  unless  that 
case  was  answered  by  the  Plaintiff,  be  was  not  bound 
to  go  further. 

Shepherd,  Solicitor-General,  and  Faughan  Seijt.  now 
shewed  cause.  They  urged  that  a  demise  of  these  spe- 
cific closes  at  an  entire  rent  of  yL  los.  could  not  be 
supported;  for  the  old  demise  by  Price  having  never 
been  determined,  was  still  in  force,  and  the  Plaintiff 
was  entitled  only  to  a  moiety  of  the  roit  of  i$L 
which  was  reserved  for  the  whole  farm,  as  a  tenant 
in  common  of  that  rent:  but  he  was  not  entitied 
even  to  that:  before  a  tenant  in  el^t  can  chiim 
rent  from  a  lessee  of  the  land,  or  enter  upon  the  pos- 
session of  a  Defendant  who  has,  before  the  elegitf  perscm- 
ally  occupied  the  land,  he  must  not  only  have  the 
moiety  of  the  land  set  out  by  the  sheriff  by  metes  and 
bounds,  but  must  recover  judgment  in  ejectment  for 
that  moiety^  to  entitle  him  to  enter.  The  sheriff  can«i 
not,  after  he  has  set  it  out,  give  him  any  possession 
merely  by  virtue  of  the  writ  oi  elegit j  nor  can  the  tenant 
in  elegit  himself  enter  by  force  thereof.  If  the  avowant 
could  by  the  mere  writ  entitle  himself  to  the  rent,  the 
Plaintiff  would  be  under  the  hardship  of  paying  rent 
2t  tmod 
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twice  over  to  two  different  landlords.  Payment  of  rent 
works  no  estoppel ;  it  is  only  evidence  of  the  title  of  the 
payee»  but  capable  of  being  rebutted.  And  there  is  a 
wide  distinction  between  the  case  where  a  tenant  has 
actually  received  the  possession  of  land  from  one  who 
has  no  titles  and  the  case  where  he  has  merely  attorned 
by  mistake  to  one  who  has  no  title.  In  the  first  cas^ 
it  is  not,  indeedi  competent  for  the  tenant  to  question 
his  lessor's  title,  but  the  estoppel  is  by  his  accepting  the 
possession  firom  him,  not  by  the  pa3rment  of  rent.  If 
there  be  tenant  pur  outer  vie,  who  demises,  and  cestui 
que  vie  die,  the  lessee  is  not  estopped  from  shewing 
that  the  death  has  determined  his  demise.  So^  if 
payment  of  rent  be  obtained  by  fraud,  it  may  be 
shewn. 

Pell  and  Sough  Serjt  in  support  of  the  rule*  Upon 
the  Judge's  report  it  f^pears  that  the  question  left  to 
the  jury  was  on  the  validity  of  the  deeds  to  Mrs.  Baker, 
a  question  which  arose  only  indirectly:  and  diverted 
their  attention  from  the  principal  point  in  issue^  which 
has  never  been  submitted  to  the  jury,  viz.  whether  the 
Plaintiff  held  in  the  maimer  alleged:  that  question 
therefore  ought  to  be  tried  again.  In  the  case  of  SyUi" 
van  V.  StradUng  (a),  a  question  arose  whether  the  plea 
otnil  habuit  in  tenemeniis  could  be  pleaded  to  an  avowry 
and  cognizance  for  rent.  Lord  Camden,  who  was  at  first 
inclined  to  support  it,  ultimately  agreed  with  the  rest 
of  the  Court,  that  it  was  taken  away  by  the  statute. 
If,  on  the  issue  whether  the  Plaintiff  held  in  manner 
and  form,  she  can  be  permitted  to  disprove  her  lessor's 
title,  the  title  of  a  landlord  may  in  all  cases  of  avowry 
for  rent  come  into  question,  contrary  to  the  intent  of 
the  statute  1 1  Geo.  2.  There  is  no  pretence  to  say  this 
rent  was  paid  under  a  mistake,  for  the  Plaintiff  was  ac- 

(tf)  4  mh,  aol. 
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1 815.  quainted  with  all  the  circumstances.  The  statute  («) 
which  renders  attornments  void,  contains  a  particular 
exception  of  attornment  made  pursuant  to  a  judgment 
at  law;  and  such  must  be  an  attornment  to  a  tenant  in 
elegitj  and  others  holding  under  executions. 

//-/^i,.^r    '  *  .  GiBBs  C.  J.     This  case  has  at  different  stages  pre- 

sented different  forms.     As  it  ^-as  moved,   I  should 
certainly  have  thought  there  ought  to  be  a  new  trial; 
fiir  if  tlie  avowant  had  at  the  trial  been  told,  that  the 
receipt  of  rent  was  xxoXprimA  facte  evidence  to  proceed 
9n,  and  that  he  must  make  out  a  strict  title,  I  should 
have  thought  that  he  had  proved  a  suflBcient  case.     But 
it  appears  that  the  Judge  suffered  the  Defendant  to 
prove  this  case,  and  that  he  then  insisted  that  the  Plain- 
tiff was  precluded  from  disproving  the  case  which  he 
Ae  Defendant  had  made.      The  Judge  thought  the 
Plaintiff  was  not  precluded  irom  disputing  the  title  of 
the  Defendant,  and  permitted  him  to  go  into  evidence 
for  that  purpose,  which  was  this.  Tlie  estate  had  belong- 
ed to  Price.  The  Plaintiff  had  held  this  estate  as  tenant 
to  Price.     When  the  Plaintiff  paid  rent  to  the  De- 
fendant, the  latter  had  had  an  elegit  against  Price^  had 
extended  the  estate,  and  had  a  moiety  delivered  to  him 
by  metes  and  bounds,  on  which  delivery  the  Defendant 
wouldbe  entitled  to  the  rent  of  one  moiety,  and  the  other 
would  be  paid  to  Price.    These  facts  were  true,  and  on 
them,  if  they  were  all,  tlie  Defendant  would  be  entitled 
to  the  rent  of  a  moiety.     It  is  said,  that  the  avowant  had 
no  titles  because  he  had  not  recovered  in  ejectment  his 
moiety;  but  I  have  no  doubt,  that  the  sheriff  may  dehver 
the  moiety,  and  enter  upon  it;  except  that  where  the  land 
is  under  a  previous  demise,  as  in  this  case  it  is  to  the 
Plaintiff,  whatever  elder  term  the  sheriff  finds,  he  cannot 
disturb  the  previous  title  of  the  tenant  in  possession- 

{a)  XlOeo,%,c.i^.i.  XI, 


IN  THE  FtFTY-riFTH  YeaR  OF  GEORGE  III. 


ao7 


all  he  can  do  is  to  put  the  ayowant  into  the  state  of 
landlord :  if  the  land  had  been  in  the  possession  of  the 
former  owner,  the  sheriff  might  have' delivered  actual 
possession:  where Jt  is  in  the  possession  of  a  tenant, 
the  sheriff  sets  it  out  by  metes  and  bounds,  and  the  te- 
nant is  bound  thenceforward  to  pay  rent  for  his  moiety 
to  the  tenant  by  elegit.    This  is  a  case  in  which  attorn- 
ment was  not  necessary  before  the  statute  of  attorn- 
ments, because  tenant  by  elegit  was  in  by  judgment  of 
law,  to  whom  attornment  was  not  necessary.    I  am 
aware  that  it  has  in  several  places  be6n  said,  that  the 
tenant  in  el^t  cannot  obtain  possession  without  an 
gectment,  but  I  have  always  been  of  a  different  opinion* 
There  is  no  case  in  which  a  party  may  maintain  gect* 
ment,  in  which  he  cannot  enter.     The  ejectment  sup- 
poses tliat  he  has  entered ;  at  least,  that  he  has  leased 
to  another,  and  that  that  other  has  entered;  and  that 
Ihe  lessor  may  do  it  by  another,  and  not  enter  himseli^ 
is  not  very  intelligible*    I  would  not  however  consider 
the  present  case  as  now  deciding  these  points,  which  I 
only  throw  out  in  answer  to  the  argument  that  has  been 
used.     This  is  a  case  to  which  the  doctrine  does  not 
qiply;  for  no  ejectment  could  be  in  this  case  main- 
tained, there  being  a  tenant  who  was  entitled  to  retain 
the  possession.    It  turned  out,  that  Price^  being  in- 
debted to  Mrs.  BakeTf  had  previously  to  the  avowant^s 
judgment  conveyed  the  premises  to  her  in  satisfiuition 
of  the  debt    It  is  quite  dear  that  Mrs.  Bo^^f  was,  after 
the  ezecntion  of  this  deed,  entitled  to  distrain  on  the 
Phuntiff  during  her  tenantcy  for  the  rent    The  avow* 
ant  contends  that  because  the  Plaintiff  has  once  paid 
the  rent  to  him,  in  ignorance  of  this  fiurt,  she  is  become 
irretrievably  his  tenant    No  sudh  law  is  laid  down  in 
any  book.    Till  the  statute  of  Anne^  if  a  lord  conveyed 
a  reversion,  by  the  attornment  of  the  tenant  the  rent 
would  pasti  though  not  before  attornment;  but  it  never 

yet 
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yet  was  supposed)  that  attornment  alone^  without  any 
conveyance,  would  carry  the  rent.  Unquestionably  the 
law  is  not  so.  It  is  so  plain  a  proposition,  that  I  did 
not  expect  to  find  any  authority  for  it,  nor  have  I 
found  any  case  decided  on  it :  but  I  find  a  case  of 
WiUiams  v.  Bartkolomew  (a),  where  a  tenant  had  paid 
rent  to  a  remainder  man,  supposing  that  the  tenant  for 
life  had  forfeited  her  estate  by  a  marriage  which  had 
been  actually  solemnized,  but  it  proved  to  be  void,  and 
the  tenant  was  obliged  to  pay  the  rent  over  again  to  the 
tenant  for  life.  It  was  argued,  that  if  the  remainder 
man  had  distrained- and  avowed  in  replevin,  tlie  tenant 
could  have  made  no  answer.  BuUer  J.  says,  I  see  no 
difficult  in  that:  the  tenant  would  have  prov^  that 
his  attornment  proceeded  on  the  misrepresentation  of 
him  who  claimed  as  remainder  man,  and  he  might  have 
shewn  that  the  widow  was  still  alive  and  entitled.  The 
&cts  which  were  stated  in  that  case  were  true^  in  like 
manner  as  all  that  is  stated  here  by  the  avowant  is  true. 
The  payment  of  rent  here  raises  a  presumption  that 
the  party  receiving  it  has  a  good  title  to  the  rent ;  but 
it  is  a  presumption  only,  and  capable  of  being  rebutted. 
Syllivan  v.  Stradling  is  rather  unnecessarily  pressed  into 
this  case,  though  there  is  much  weight  in  the  arguments 
there  urged,  and  it  is  certainly  settled  that  the  person 
holding  under  another  by  a  demise  without  indenture 
cannot  plead  that  his  lessor  nil  habuit  in  tenementis. 
The  same  doctrine  which  I  now  lay  down,  was  held  by 
Bayley  J.  in  an  ejectment  at  Shrewsbury  for  cottages,  for 
which  rent  had  been  paid  to  the  corporation :  the  pay- 
ment of  rent  was  certainly  prima  facie  evidence  of  their 
title.  My  Brother  Bayley  held  that  the  Defendants 
having  disclaimed  to  hold  under  the  corporation,  that 
was  equivalent  to  a  notice  to  quit,  and  left  them  at  liberty 


(a)  iBoj.  ^  PuU.^%^ 
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to  shew  who  was  the  real  proprietor  of  the  toil*  This 
doctrine  muBt  be  taken  with,  reference  to  the  subject 
matter,  and  to  the  esse  in  which  it  is  laid  down.  It 
was  not  a  case  in  which  the  tenants  had  been  originally 
let  into  possession  by  the  corporation :  if  it  had  been, 
I  ahould  have  thought  the  Defendants  nerer  could  hare 
diq[>uted  the  title  of  the  corporation,  while  they  conti^ 
nued  in  possession;  but  these  were  cottages  built  on  the 
wastes  and  the.  corporation  claimed  to  be  lords  of  the 
manor,  and  claimed  rent ;  and  the  tenants,  who  had  at 
first  acquiesced,  being  afterwards  advised  of  other  land* 
lords,  disclaimed  to  hold  of  the  first.  I  am  therefore  of 
opinion  that  the  rule  ought  to  be  discharged. 

Chabibre  J.     It  would  be  extremely  mischievous  if 
the  tenants  of  persons  who  have  property  in    land, 
could,  by  colluding  with  other  persons,  and  denying 
their  lessor's  title,  put  their  landlords  on  proof  of  title; 
many  tides  resting  on  possession  only*     Therefore  the 
kw  requires  that  tiiere  should  be  very  strong  evidence 
to  rebut  the  case  arising  fi-om  the  payment  of  rent    It 
ought  to  be  infinitely  stronger  in  a  case  where  tiie  te- 
nant denies  the  title  of  the  person  from  whom  he  re* 
ceived  his  possession :  yet  even  there,  in  some  cases,  as 
of  die  land  being  recovered  by  a  judgment  fi'om  his 
lessor,  it  is  competent  for  a  tenant  to  shew  that  the 
lessor's  title  has  ceased.     Here  the  Plaintiff  is  in  posses* 
sion :  the  Defendant  obtains  a  judgment  and  elegit,  a  cir- 
cumstance very  well  calculated  to  misteftd  the  person  in 
possession,  and  to  induce  her  to  recognize  the  tide  of 
the  Defendant;  but  it  mtgkC  be,  that  this  was  not  a 
sttflkient  tide;  in  this  case,  not  this  point  only  came 
into  inquiry,  but  there  was  a  further  inquiry  of  the  va* 
lidity  of  a  certain  deed,  whereby  tlie  premises  were 
conveyed  to  Mrs.  Baker^  and  that  pcMnt  has  been  tried 
twioe^  in  the  present  action  and  in  another  previous 
VOL.VL  P  actipu 
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i8ic«       action  at  law  {a).    I  should,  on  various  circumstances 

llo^s       ^^^^^  report,  have'been  as  well  satisfied  if  the  Terdict 

0f,^  had  been  the  otlier  way,  seeing  ground  to  beUeve  that 

PixcsflER*      the  deed  was  intended  to  cover  the  possession  of  the 

grantor.     But  after  two  verdicts,  both  concurrent,  I 

would  not  now  grant  a  third  trial.    One  circumstance 

is  that  of   Mrs.  Baker  claiming  one  moiety  of  the 

wood,  under  the  idea,  probably,  that  the  Djefoidant 

was  entitled  under  his  elegit  to  the  other  moiety,  which 

could  not  be^  if  the  daed  were  good. 

Dallas  J.  was  of  the  same  opinion.  The  rule  is 
clear,  that  generally  a  tenant  cannot  dispute  his  land- 
lord's title;  but  here  it  comes  to  this  question,  whether 
after  a  person  has  been  in  possession  under  another 
lessor,  if  he  is  persuaded  to  attorn  under  circumstances 
which  do  not  warrant  it,  it  may  not  be  open  to  him  to 
prove  that  the  rent  was  paid  without  sufficient  grooiid. 
And  I  think  it  is.  As  to  the  merits,  I  shall  say  no- 
thing; but  the  case  was  once  tried  before  me  (a),  and 
I  saw  no  ground  to  impeach  the  deed. 

Rule  discharged. 

(a)  That  was  an  ejectment  cover  the  premises  under  this 
brought  by  the  avowant  to  re-    degitf  in  which  he  failed. 


Maj  8,  Ward  and  Wife  v.  Hunter. 

^d*b^^^^  ^HIS  was  an  action  brought  by  an  executrix,  for 
to  an  executor  ^^®  P"^  ^^  ^^^  ^^^  ^^^  delivered  by  the  testator 

that  the  testa-  in  his  lifetime  to  the  Defendant,      The  declaration 
mi^^to^  averred  only  promises  to  pay  the  testator.     The  Be* 

p^s  the  Defendant  for  a  debt,  is  net  evidence  to  prove  a  promise  to  pay,  made  to 
the  tesutor  witlun  six  years* 

4  fendant 
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iendant  pleaded  the  statute  of  limitationsy  and  at  the 
trial  of  the  cause  at  the  last  spring  assizes  for  Rutland^ 
the  only  evidence  to  take  the  case  out  of  the  statute, 
vns  a  note  without  date,  written  by  the  Defendant  to 
the  executrix,  in  which  she  sdd,  '<  the  testator  always 
promised  never  to  distress  me  for  it«"  After  verdict 
for  the  Plaintifi^  Copley  Seijt  had  obtained  a  rule  nisi 
to  set  it  aside  and  enter  a  nonsuit,  upon  the  ground 
that  these  words  contained  no  evidence  of  any  promise 
made  by  the^Defendant  within  six  years  to  pay  the 
testator. 


1815. 

Ward 

^. 
Hunter* 


Lens  Seijt.  now  shewed  cause,  and  insisted  that  it 
was  a  question  for  a  jury,  whether  there  had  not  been 
a  promise  made  within  six  years  to  the  testator,  who 
was  proved  to  have  been  alive  within  that  time ;  for  if 
the  Defendant  had  not  acknowledged  the  debt  to  him, 
and  asked  for  time,  the  testator  would  have  had  no 
occasion  to  promise  not  to  distress  her. 


Per  Curiam^  stopping  Coplejf»     When  the  Courts    /^^k^  -^^  Jo  CTO 


deteimine  that  an  acknowledgment  is  evidence  of  a  new 
pr(Hnise  then  made,  it  must  be  of  a  promise  made  by  a 
person  competent  to  make  it,  and  to  a  person  who  is 
in  existence  to  receive  it.    We  have  gone  fiur  enough. 

Rule  absolute* 


/So^o^^^f^ 
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ARGUED  AND  DETERMINED  i8i5- 


Court  of  COMMON  PLEAS, 

AND 

OTHER    COURTS, 

IM 

Trinity  Term, 

In  the  F%-fifth  Year  of  the  Reign  of  Georgk  III. 


T 


Edwards  v.  Stmons.  ^  ^^  - - 

HIS  WW  a  caie  dinetted  by  the  Court  of  ChAnteiy  Devise  of  a 
fcnr  the  opinion  of  the  Judges  of  tlie  Court  of  fee-simple 


CoBUHon  Pleas.  'T'T'^" 

TUmmzs  Luce  being  seised  in  fee  of  freehold  estates  cease  of  3,  to 
iiiornear&ftflsA,  by  Ms  wiU  dat*l  5th  ^pn/  1794^  relr'^c"'* 
piDperly  executed  and  attested  for  devising  freehold  cutors,  to  re- 
estates,  and  purporting  to  dispose  of  all  his  worldly  c«^  and  ap- 
cltatc,  both  real  and  personal)  after  bequeathing  to  four  ^^the  raiainte- 

nance  and  ad- 
^woement  of  six  of  the  testator's  children  till  the  yoangest  was  twenty-one,  and 
then  to  his  said  six  children  and  the  sarvivors  and  survivor  of  themt  their  heirs  and 
uagOi  for  ever^  as  tenants  in  common :  Held  that  all  such  devisees  as  survived 
^tntatortookon  his  tlecesse  a  veswd  estate  in  flee  in  common. 

Vol.  VI.  Q  daughters. 
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daughters,  Mary  Bxme^  Sarah  Trails  and  Ann,  and 
Margaret  Luca,  one  shilling  each,  and  to  his  eldest  son 
James  Luce^  one  shilling,  to  be  paid  when  his  children 
should  attain  their  respective  ag^  of  21  years,  the 
testator  devised  all  his  freehold,  copyhold  farm,  and 
lands,  called  Luce^%  tenements,  which  he  w^»  entitled  to 
upon  the  death  of  his  mother,  to  «7.  Doidge  and  WiUiam 
Trail,  and  their  survivor,  his  executors  and  administra- 
tors, upon  trust  to  receive  and  apply  the  rents  for  the 
maintenance,  education,  and  advancement  of  his  six 
children,  John,  Thomas,  Henry,  Fraficis,  William,  and 
Elizabeth  i  and  immediately  on  Elizabeth  attaining 
21  years,  then  he  devised  all  his  said  freehold  and 
copyhold  premises  to  his  said  six  children,  and  to  the 
survivors  and  survivor  of  them,  their  heirs  and  assigns, 
for  ever,  to  hold  as  tenants  in  common,  and  not  as 
jointenants.  And  he  thereby  charged  all  his  lands  with 
the  payment  of  his  debts  and  funeral  expences.  The 
testator  also  made  a  codicil,  dated  7th  April  1 794,  pro- 
perly executed  and  attested  for  devising  freehold  estates, 
and  thereby  ordered  that  his  daughter  Ann  should 
share  and  share  alike  with  his  five  sons,  John,  ThomaSy 
Henry,  Francis,  and  William,  and  his  daughter  EUxa^ 
beth,  of  the  freehold,  copyhold  lands  and  premises  mea- 
tioned  in  his  will,  in  addition  to  what  he  had  given  her 
in  and  by  his  will.  And  he  ther^y  confirmed  his  will 
in  all  other  parts  thereof.  The  testator  died  in  FdrU" 
ary  17999  without  having  revoked  his  will  or  codicil, 
leaving  James  his  eldest  son  and  heir  at  law,  and  his 
sons  John,  Thomas,  and  WiUiam,  and  daughters  ElixO' 
beth  and  Ann,  five  of  the  devisees  named  in  his  will  and 
codicil,  him  surviving ;  Henry,  and  Francis,  the  two 
other  devisees,  having  died  in  the  testator's  lifetime. 
Thomas  Luce  the  son,  one  of  the  devisees,  died  in  1800, 
without  issue*  and  inte^t^te,  before  the  testator's  daugh- 
ter EUxabeth  attained  the  age  of  21  years,  which  ahe 
•8  did 
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did  in  1 8 1 1.  The  Plaintiff  had  filed  his  bill  in  Chan- 
cery for  a  partition,  claiming  to  be  entitled  to  one-fifth 
of  the  devised  estate,  as  having  been  conveyed  to  him 
by  James  Luce^  on  whom,  he  insisted,  such  share  de- 
scended upon  the  death  of  Thomas  Luce  his  brother ; 
and  the  question  was,  whether  Thomas  Luce  the  son, 
bad,  at  the  time  of  his  death,  any  and  what  estate  in 
reversion  in  the  fireehold  estate  of  the  testator,  or  in 
any  and  what  share  or  portion  thereof^  which  on 
the  death  of  Thomas  Luee^  the  .son,  descended  on  his 
heir  at  law. 


Z815. 

v.— V- ' 

Edwards 

V. 

Symons. 


Lens  Seijt  for  the  Plaintiff,  argued  that  the  words 
when  and  thai,  in  a  will,  do  not  create  a  contingency  on 
which  the  estate  is  to  vest,  but  that  where  it  is  provided 
what  shall  be  done  with  the  rents  of  the  estate  in  the 
mean  time  until  a  devisee  comes  of  age^  and  that  then 
he  shall  take,  the  estate  vests  ab  initio  in  the  devisee, 
though  he  cannot  assume  the  management  of  it  until 
the  period  directed  by  the  will.     This  had  been  deter- 
mine in  several  cases;  Docj  on  demise  ofWheedon^  v. 
'Lea  (a),  which  refers  to  GoodtiiU^  on  demise  ofHajf^ 
wxrd^  V,  Whitly\b)\  and  in  both  of  them  there  is  a 
reference  to  Boraston^s  case(c).      Roscy  on  demise  of 
Vercy  y.HiU{d)f  is  a  still  stronger  case  in  point  for 
making  this  to  be  a  tenancy  in  common,  for  there  the 
devise  was  to  them  and  the  survivors  and  survivor  of 
them,  which  latter  words  are  not  in  Goodtitle  v.  Whitby. 
In  the  case  of  Blisset  v.  Crawa3eU{e)  the  reason  is  as- 
signed for  construing  it  to  be  a  tenancy  in  common,  that 
it  is  better  for  the  posterity  of  the  taker  that  they 
ahotdd  have  several,  than  joint  estates.     In  this  case,  if 
some  of  the  children  had  married  and  had  issue^  and 


(i)  I  Burr,  %%^ 


(d)  aJtfrr.  1881. 
(0  3^>w*373' 
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then  died  btfore  Elimibdtk  kad  i^tlninfd  her  full  age^  if 
this  devise  be  construed  to  create  a  jaiatenaDcy»  that 
issue  would  have  been  disinherited.  DenUf  ex  4pb'«i« 
Satteiihfwaite  v.  SaUertbwaiie  is  in  point  as  to  the  imine*' 
diate  vesting  of  the  estate.  Thomas  Luce^  therefore, 
upon  surviving  his  &tberi  took  a  vested  interest  in 
common  in  fee^  to  which  he  was  entitled  in  possesaion 
upon  Elizabetk  attaining  her  full  age ;  and  upon  his 
deatli^  it  passed  to  his  eldest  brother  James,  as  his  heir 
at  law. 


Copley  Seijt.  corUrd.  The  only  question  is,  at  what 
particular  time  the  persons  to  whom  this  estate  is  given 
as  tenants  in  common,  are  to  be  the  survivors.  To  re- 
fer the  survivorship  to  the  time  of  Ae  decease  of  the 
testator  has  always  been  hel4an  unni^tuml  constru^tios^ 
because  the  testator  may  by  new  devises  provide  for  the 
event  of  any  of  his  devisees  dying  in  his  life-tiiQe.  la 
the  case  of  Broom  v.  Bigg  (a),  Sir  W.  Grant  M.  R. 
says,  the  general  leaning  of  the  Court  is  against  coib- 
struiog  the  words  of  survivorship  to  refer  to  the  decease 
of  the  testator,  if  any  other  period  can  be  fixed  upoa, 
the  testator  generally  supposing  the  legatee  vQl  s^rvive 
him.  In  Howes  v.  Howes  (ft),  cited  in  the  case  of  G^* 
land  V.  Thomas  (r),  Lord  Hardwicke  adopted  this  con- 
sti:uction.  And  in  Bussell  v.  Long  {d)  the  Master  of  the 
Rolls  says,  <<  if  all  these  sisters  had  not  survived  their  m^ 
ther,  possibly  I  might  have  adopted  the  constriction^  tluit 
the  words  of  survivorship  related  to  thede^th  of  the  mo- 
ther and  not  of  the  testator,  tar  I  think  th^t  oonBtnii>- 
tion  is  not  to  be  adopted,  if  any  other  can  he."  This 
has  been  the  doctrine  of  L<^  Hardtmcke^nnd  qfthepxe- 
seQt  Chancellor  «pd  Master  of  the  Bolls  in  nwnw^us 


Other 
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olKef  mibseqnentcftses.    The  words  here  are  strong ;  the 
ettete  is  giTen  to  trttstees^  and  the  survivor,  and  the  exe- 
Cfitots  and  adminiiftrators  of  the  survivor,  in  trust  to 
apply  the  rents  to  the  maintenance  and  advancement  of 
the  te^tator^  six  children;    and  when  his  daughter 
XUftaAeth  shall  attain  2i  years,  then  he  devises  aU  hi» 
estates  to  such  persons  and  the  survivors  of  them,  namely, 
at  the  iXmB  ^hen  Elizabeth  attains  2i.     In  true  con- 
struction it  means  those  who  shall  be  the  survivotft 
when  JStizaieih  Lace  attains  21.      It  was  manifestlj^ 
tlie  testator^s  intent  to  dtsittherit  his  heir  at  law,  foi' 
ht  gives  hhn  15.  but  if  one  of  his  other  children  had  died 
after  the  testator's  decease,  and  before  Elizabeth  was  7X, 
his  part,  according  to  the  Plaintiffs  construction^  would 
go  to  the  heir,  whom  the  testator  intended  to  disuiherit. 
It  wair  not  an  improbable  event  that  out  of  six  or  seven 
chfldreft  some  should  die;  and  it  is  improbable  that  it 
was  tlot  in  the  testator's  contemplation.    Another  event 
isidecA  h  left  unprovided  for,  1*.  e.  that  if  all  (Bed  before 
SlBeabeih  were  21,  then  it  Would  go  over  to  the  heir,  but 
that  was  little  probable.  Another  material  circumsttace 
is  this,  if  any  one  child  died  before  Elizabeth  was  21, 
tkeotKemwere  to  have  the  benefit  of  the  rents  and  |^o- 
ila  of  hitf  share  durkig  thai  period,  it  is  tbereftreproba* 
Ue  dMit  the  testator  alao  meant  that  the  saine  share 
flh«lil  vest  absohilely  in  them  by  suwivorship.    ThertN 
&m  if  there  is  nothing  whoiee  to  infer  the  iiHent  of  the 
tmrtattrr  to  what  period  those  word»  shall  i<efer,  it  ^latt 
lafer  nloie  natnraUy  to  the  time  when  Elizobe^k  attain^ 
tA  2t»  than  to  the  time  of  the  testatar^s  deceate.    In 
Grkmd  y.  Thomas  almost  all  the  cases  at  law^  and  many 
canainaqttity,  oreeoUeeted.    la  BussfU  y.  Lmtg  ^  W. 
Grant  M.  R.  impugns  the  decision  in  Lord  Bindon  v. 
Earl  qf&s^  {a\  diongh  he  rafera  with  approbation 


1815. 

^     ^ 

Edwakds 

Symons. 
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to 
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Sdwards 

V. 

SymOns. 


to  the  case  of  Stringer  v.  Phillips{a).   Events  may  be  suich 
that  it  is  immaterial  whether  the  word  survivors  refers 
to  one  period  or  another.     Many  cases  have  been  be- 
fore the  Court,  where,  though  the  word  "  survivor'*  was 
used,  the  doubt  has  been  whether  the  devise  created  a 
jointenancy  or  a  tenancy  in  common ;  and  the  Courts 
have  said,  we  reconcile  it  by  making  it  a  tenancy  in  com- 
mon to  a  certain  period,  with  survivorship  afterwards. 
If  a  sense  can  be  given  to  both  expressions,  though  ap* 
parently  repugnant,  so  that  they  may  be   reconciled, 
the  Court  will  maintain  both.     Even  in  cases  where 
they  cannot  be  reconciled,  the  Courts  have  of  late  al- 
tered the  rule  of  construction,  and  if  a  thing  be  given 
in  one  part  of  a  will  to  one  and  in  another  part  to  an- 
other, instead  of  holding  that  the  last  words  shall  be 
pursued  and  the  first  rejected,  the  Court  have  said,  the 
devisees  shall  take  in  moieties.     The  doctrine  that  the 
heir  at  law  cannot  be  disinherited  but  by  express  words 
or  necessary  implication,   has  been  much  questioned^ 
A  reasonable  implication  will  su£Sce:   the  rule  only 
throws  the  onus  on  the  devisee. 


Lens  in  reply.  No  strong  intention  appears  of  disin^ 
heriting  the  heir :  the  testator  does  not  shew  it  by  giving 
him  15.,  for  he  gives  four  of  his  daughters,  to  whom  he 
does  not  devise  any  thing  else,  the  same  sum.  Is  it  to 
be  supposed  that  the  father  was  so  much  set  upon  dis- 
inheriting his  heir  at  law,  that  if  either  of  the  other 
children  died  under  21,  leaving  issue^  he  would  prefer 
that  th^  issue  should  rather  be  disinherited,  than  that 
the  eldest  son  and  heir  at  law  should  have  the  chance 
of  taking  any  thing?    It  has  been  urged  that  the  word» 

{a)  1  Eq^  Cos.  Abr.  992.  x  />.  ffmsx^,  note. 

**  then 
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•*  then  I  give^"  have  the  effect  of  not  giving  the  estate 
to  vest  till  then,  and  that  the  Court  must  look  to  see 
who  were  then  tfie  survivors,  whereas  the  clue  is  to  be 
sought  the  other  way,  and  the  rule  of  law  is  first  to  be 
found,  and  it  will  thereby  appear  who  were  the  survi- 
vors. The  survivors  are  the  survivors  of  those  in  whom 
the  estate  has  already  vested,  and  the  declaration  that 
the  possession  shall  be  suspended  till  Elizabeth  is  21, 
suspends  the  possession  only,  till  that  event;  and  the 
eflfect  of  what  is  contended  for  is,  that  the  estates  vested 
are  to  be  devested  again  at  her  age  of  ai,  and  newly 
modelled  and  vested.  In  none  of  the  cases  cited  is 
maintenance  given  in  the  mean  time ;  by  giving  that 
maintenance  the  testator  shews  that  the  estate  vests  at 
his  decease.  It  does  not  depend  on  the  circumstance 
that  occurs  in  several  cases,  that  there  is  an  interme- 
diate estate  given  to  one  individual ;  for  in  Barastan's 
ease,  where  that  ingredient  was  wanting,  it  was  never- 
theless held  that  notwithstanding  the  words  "  then  and 
when'*  the  estate  vested.  The  Court  held  that  the 
words  "  when  and  then"  shewed  when  the  estate  should 
come  into  possession,  but  not  when  it  should  vest  It 
gives  the  estate  by  giving  the  rents  and  profits,  and 
only  prescribes  a  particular  course  of  administration  of 
thein  in  the  mean  time.  The  estate,  thei:efore,  vests  at 
the  decease  of  the  testator,  and  the  words  «  survivors 
and  survivor*'  naturally  refer  to  that  time. 

Cttr.  adv.  vuU. 


1815. 


The  following  certificate  was  afterwards  sent  tp  the 
Lord  Chancellor : 

We  have  heard  this  case  argued,  and  are  of  opinion 
that  Thomas  Luce^  the  son,  had  at  the  time  of  his  death 
a  fee-simple  estate  in  reversion  in  one  undivided  fifth 
part  of  the  freehold  estate  of  the  said  testator,  as  tenant 

Q  4  in 
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iSij*       in  cmniiion  with  his  said  survivii^  brothera  nod  i 

and  that  on  the  death  of  the  wd  Thomas  Luog  ihm 
estate  desQended  on  hU  heir  at  km* 

V«  GiVBa. 

Ai  Chambw* 
R.  Daixas. 


John  Phipps  and  Thomas  Cbbstbr  v.  Pitchkr. 

An  executor  of  X^^®  ^^  *  ^^^^  diluted  by  Sir  T.  Fhmer^  Vi^ 
atesutor  pos*  Chaucdlor,  for  the  opiiuon  of  the  Judges  of  this 
TnT^iLn?  court  Israel  Clarim^bM  the  elder  made  his  wiU, 
esute,cioathed  dated  iith  J^i^  iSm,  and  thereby,  after  difeotiDg  his 
with  a  trust  to  j^g|.  ^]^  ^  ^  ^ijy  p|^  bj  Y^^  executoffs,  be  gave  to 

to  Jay*out'  nio-  Ws  wife  the  use  of  his  dweUisg^house  and  ftimiuir^ 
ney  for  the       «nd  50^.  a  year  to  be  paid  to  her  out  of  the  rents  and 

I^^Vf  chU-  P^^^^  ^  ^^  ^^^  ^^*^  *^'  **^  ^*^  •"^^  ^^  thereby 
dren»  and  with  charged  and  made  Uable  to  the  p^ymwt  thereof  all  his 
a  power  to  sell  ^ ^  estates  and  eiFecta.     After  the  decease  of  his  wife^ 
in  fee,  but        ^  8^^^  ^^  ^^^  Israel  Claringh(ml4  the  use  imd  occipp«* 
taking  no  be-    tion,   rents  and  profits,  of  and  in  aU  th^t  his  sajd 
u^^the^  wm  d^e^»8-house  aad  i&eld  therewtei  b^longii^  and  ia 
is  a  good  at-     which  that  house  was  bqilt,  called  the  If  ire  Acre  Fields 
testing  witness  during  his  natural  life^  and  after  his  decease,  then  the 
testator  devised  and  bequeathed  all  the  residue  and 
remainder  of  his  real  estate  and  effects,  real  and  per- 
sonal, to  his  son  Richard  and  daughter  Ann  wife  of 
WiUiam  Phipps^  as  tenants  in  common,   their  heirs, 
caceciitor%  administrators,   and  assign^  in  case  such 
remainder  should  not  exceed  looo/.  bttt  in  case  snck 
remainder  should  exceed   1000&,    then  the    testator 
ther^y  boywathed  the  excesa  abore  leooA,  unto  the 

*S  children 


IN  THE  FlRY-FIffTH  YbaB  QF  OfiQRGE  III,  221 

ckildreii  pf  hk  loii  /fr«i£»  to  be  laid  9Ut  loid  expended       x8x5. 

upon  Ibem  in  such  way  9s  bis  executors  should  think     ^"^2117^ 

^ ;  and  after  stoting  the  «de  hy  hisa  to  his  scMKixi-law  ^ 

WiUiam  Phipps  of  the  two  bog  meadows  adjoiiung  the     Pnou. 

river  for  the  sum  of  loo/.,  and  his  having  lodged  the 

said  sum  of  lool.  in  the  hands  of  the  said  William 

Phipp$  for  the  purpose  therein  mentioned;  and  after 

directing  the  payment  of  die  said  sum  of  looA  as 

therein  mentionedy  the  testator  thereby  appointed  the 

Flaiotifi  and  the  survivor  of  than,  executors   and 

executor  of  his  wilL    And  the  testator  thereby  further 

willed  and  ordiNUoed,  that  his  executors^  or  the  survivor 

of  tbem,  and  the  executors  and  a^inistrators  of  such 

survivors  for  and  towarda  the  pa^mmmoe  of  \m  said 

will,  and  in  order  to  save  money  fior  the  payment  of  his 

debt^  and  of  all  the  aavecal  kgacjea  and  expences  at* 

tending  the  perfiunaance  of  the  things  therein  directed 

and  ordered,  should  and  might  with  aU  coi^venient 

q»ed  after  his  decease  baijgain,  sells  wd  alien  in  feeum* 

pie  all  hie  freehold  lands,  houses^  and  premises^  except 

hia  dweiling-house  and  the  fiv»-aere  field  before  mepp 

tinned ;  for  the  doii^,  exeoudijig,  and  perfect  finishing 

whereof  the  testator  thereby  gave  his   executors  and 

the  survivor  of  them^  tmd  the  executors  or  adnunis^ 

tralors  of  audi  survivor,  fuU  power  and  absolute  autho- 

vi^  to  grants  idim,  sel^  ccmvey,  and  assure  all  the  same 

freehold  land  and  premises  to  any  person  or  persons 

and  their  heirs  for  ever,  in  fee-simple,  by  all  and  every 

suds  kwfiii  ways  aad  wisanns  in  the  law,  at  to  his 

eneaton  or  the  survivor  of  then,  or  the  exiecutoie 

or  administraten  of  such  survivor^  or   hie  or  theit 

oeumMel  shetdd    seem    fit    or   necessary.     Thia  wfll 

wus   sigited  and  published   by    the  testator   in   the 

presence  ci  HenrieHa  Mmtsfeau,   Mary  Chester ^   and 

Thomas  €!hesier^  who  signed  their  names  thereto  as 

attesting  the  executigp  thereof  in  the  presence  of  the 

testator 
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1815.       testator  and  at  his  request     Thomas  Chester^  ope  of  the 
Phipps       subscribing  witnesses,  is  the  same  Thomas  Chester  who 
V*  is  named  in  the  said  will.     The  said  testator  died  with- 

FiTCHSBk  out  having  altered  or  revoked  his  will,  leaving  John 
Claringbould  and  Israel  Claringbotdd^  his  heirs  in 
gavel-kind,  (and  who  are  still  living, )  him  surviving. 
The  Plaintiff  «7oAn  Phipps  and  Thomas  Chester  have 
duly  proved  the  will,  and  taken  upon  themselves  the 
execution  of  the  trusts  thereoC  The  testator  was  at  the 
times  of  making  his  will,  and  of  his  death,  seized  in 
fee-simple  of  certain  lands  in  the  parish  of  River,  not 
being  part  of  the  said  dwelling-house  or  five-acre  fidd, 
,or  of  the  said  two  bog  meadows:  the  personal  estate 
and  effects  of  the  testator  not  specifically  bequeathed, 
were  not  sufficient  for  the  payment  of  bis  debts  and 
legacies,  and  funeral  and  testamentary  expences ;  and 
therefore  the  Plaindfb  J<An  Phipps  and  T'homas 
Chefler,  in  execution  of  the  trusts  of  the  will,  entered 
into  a  contract  with  the  Defendant  for  the  sale  to  him 
of  a  piece  of  land,  being  part  of  the  testator's  real 
estate,  but  which  did  not  form  part  of  the  dwelling- 
house  or  five-acre  field,  or  the  said  two  bog  closes; 
and  the  question  was,  whether  the  PlaintiflfB  could,  m 
devisees  in  the  will  named,  or  by  virtue  of  any  power 
in  them  by  the  will  reposed,  convey  to  the  Defendant 
the  legal  estate  and  interest  in  the  lands  so  contracted 
to  be  sold  to  hipi. 

Bough  Serjt.  for  the  Plaintiffi,  stated 'that  the  point 
intended  to  be  argued  was,  whether  the  will  were  suffi- 
ciently attested,  Thomas  Chester  the  devisee  and  executor 
being.also  a  subscribing  witness.  This  case  was  con- 
cluded by  the  case  ofBettison  and  Another  v.  Bromley  {a\ 
yrYi&ce  the  wife  of  an  executor  who  took  no  beneficial 
interest  was  held  to  be  a  good  attesting  witness  and 

(a)  i%Baitt%so* 

by 
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by   the   cases   therein  cited   of  Foi^ntain  v.  Cook  {a)^         1815* 
Lowe  V.   JoHife  (6),  ^  HoU   v.    Tyrrel  (c),  .  Goodtitle 
V.  Welford.  {d) 


Phipfs 

PiTCUlZIU 


Best  Seijt.  contra.  This  case  was  even  in  the  Court 
of  Chancery  thought  distinguishable  from  the  cases 
cited.  The  will  gave  the  executor  a  right  of  eijtry  on 
the  real  estate,  and  if  he  were  to  enter,  and  tresspass 
should  be  brought  against  him,  he  must  justify  under  a 
will  attested  by  himself.  So  if  the  action  were  brought 
against  his  vendee,  he  would  be  liable  over,  if  the 
Defendant  were  ousted,  and  that  would  give  him  such 
an  interest  in  the  verdict  as  to  render  his  testimony 
inadmissible. 

The  Court  observed,  that  unless  the  executor  spon- 
taneously entered  into  covenants  which  rendered  him 
liable  over,  his  mere  execution  of  the  power  would  not 
have  that  effect,  nor  would  ordinarily  be  accompanied 
with  any  such  covenant:  the  purchaser  would  pre- 
viously examine  the  title,  and  would  not  take  under 
the  execution  of  a  power,  unless  he  were  satisfied  of  its 
vaKdity. 

The  Court  aftenrards  sent  to  the  Vice  Chancellor 
the  following  certificate : 

We  have  heard  this  case  argued  by  counsel,  and  we 
are  of  opinion  that  the  Plaintiffs  can  by  virtue  of  the 
power  in  them  l]y  the  said  will  reposed,  convey  to  the 
said  Joseph  Webb  Pitcher^  the  Defendant,  the  legal 
estate  and  interest  in  the  said  lauds  contracted  to  be 
sold  to  him  as  stated  in  the  case. 

V.  GiBBS. 

J.  Heath. 
A.  Chambre. 
R.  Dallas. 

[a)  I  Mod*  loy.  Anm*  (<)  iBam.lt£p*K.B.i%* 

(b)  iBL^^s*  W  I  Doug.  139. 
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CoLLisoN  V.  Lettsom  and  Whitton. 

^!^/^  'THIS  was  a  case  sent  by  the  Court  of  Chancery 
iidcrable  free-  ^^^  the  Opinion  of  the  Judges  of  this  Court 
hold  and  lease-  In  1809  the  Defendant  Dr.  Lettsom  being  seised  in 
^J'l^^er,  ^^  ®^*  share  of  the  manor  o{  Cambera^U^  and  of  certain 
covenanted  tn  messuages,  lands,  and  hereditaments  m  the  parish  of 
^dTth^tfT"  f^^^^^""^^^  ^°^  possessed  of  certain  leasehold  lands 
kb'hein  or  '  there,  for  the  residue  of  a  long  term  of  years,  alt  lying 
atdgnB,  should,  together  and  adjoining,  by  indenture  dated  12th  Jan. 
tom*\a^an  ^^^9*  demised  part  of  the  freehold  hereditaments,  con- 
advantageous  sisting  of  a  brick  messuage^  with  the  yard,  garden, 
offer  for  the  coach-house^  stables,  and  paddock  used  therewith,  situ- 
c^dn"a4oin-  *^  ®^  Graoe  Hitl^  and  containing  together  about  three 
lag  freehold  acres,  to  J.Starkey^  his  executors,  administrators,  and 
^I^'ldsh^  assigns,  for  the  term  of  28  years,  at  100/.  rent;  and  the 
or  asdgns,  Defendant  Lettsom  thereby  for  himself,  his  heirs,  and 
ahould  not  die-  assigns,  covenanted  with  Starkey^  his  executors,  admi- 
lamt  without  ^^^^^^^  ^md  assigns,  that  in  case  he  the  Defendant 
previously  Lettsom,  his  heirs,  or  assigns,  should  at  any  time  or 
rf^ tW  *"°^  thereafter  during  the  term  thereby  granted,  have 
parcel  to  the  ai^  advantageous  offer  or  offers  made  to  Urn  ot  diem 
lessee,  his  (q^  ^q  disposing  of  the  land  lately  ienced  off  by  hiA 
^^JJ^^j^ '  from  the  west  side  of  the  premises  diereby  demised,  and 
•  or  assigns,  at    adjolnfaig  to  CofnierweB  Qrave^  then  he  the  Defendant 

five  per  cent.    Jjettsom^  his  heirs  or  assicns,  should  not  disspo^e  of  life 

lets  than  that  •      »         » .  ^       ^   « 

ofo.    The     ^™^  without  prevfansly  making  an  (»er  or  the  saitftf 

lessor  sold  his  to  5f arlry,  his  exeetttor^  administimtois,  or  aes^fls,  id 
^^^^l*  writing,  at  5/.  per  cent,  less  than  such  oftr,  fcurteefl 
demised  hmd  days  at  least  before  he  should  accept  of  the  same.  Itt 
and  the  adjoin-  j,,^  jgio^  Starkey  was  duly  declared  a  bankrupt,  and 
an  ^^  con-  ^^  usual  assignment  was  executed  to  his  assignees  Fort^ 
stderation  in 

one  entire  contracty  vilhMit  olMng  the  paxtd  to  the  covenantee :  Held  that  this 
was  no  breach  of  the  covenant. 
Udd  that  the  covemuit  ^w^eaast  to  the  assignee  of  tfte  lease,  thonglh  naoibd* 

BeU, 
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JMlf  and  Shrac^j  by  tbe  m^jar  part  of  the  oomni»* 
vomsn.    The  Plaintiff  purdiased  of  the  asB^nees  the 
sud  leasehold  premises,  together  with  oertain  other 
letaehold  premises  which  had  been  Sfarke^^  for  a  valu* 
able  cunsideration.    And  by  indentxire  of  ^dSepLiHiOf 
Fart^  Bellf  and  Strace^  bai^ocd,  sold,  assigned,  traas- 
fenred,  and  set  over,  and  Stmlt^  by  their  direction, 
noified  and  confirmed  to  the  PIaiBti$  his  eicecutaa% 
admiAistrators,  and  assigns,  (amongst  other  property  of 
Siarieify)  all  the  premises  demised  to  Siarke^  by  dieDfi^ 
fendant  Leitsmn^  and  all  thar,  any  or  either  of  their 
estale,  right,  titles  interest,  term  and  terma  oS  yea<s» 
prcfier^,  possession,  benefit,  claini,  and  demand  Irhaib* 
soever,  o^  in,  to,  or  out  of  the  same,  and  every  part 
and  parcel  th^reo^   together  with  that  indenture  of 
leasee  to  hold  for  the  remainder  of  the  tenn.    On  30th 
July  1812,  the  Defendant  Lettsom  signed  an  ^eeraeni 
in  writing  with  the  Defendant  Whitton  for  the  sale  to 
him  for  the  sum  of  12,000/*,  of  his  share  in  the  manoi^ 
and  aU  his  real  and  leasehold  estates  at  Camberwellf  inr 
eluding  th^  piece  of  ground  the  aul]9ect  of  the  cove* 
nan^  and  the  premises  demised  to  Starkey  and  assigned 
to  the  Plaintiff  Cotfueai,  being  the  sane  freehold  and 
leasehold  estates  to  which  the  Defendant  LeiUmn  wm 
ent^ed  at  the  time  he  granted  the  le^.     Afterward% 
in  pucsuance  of  that  agreementgi  the  Defendant  Lettsom^ 
by  lease  and  relsase^  dated  the  20th  and  2i8t  o£Naoem^ 
ber  tSiZi  and  by  an  indenture  of  assignment  of  thelastr* 
mentioned  date,  conveyed  and  assigned  to,  or  in  trust 
for  the  DefeiKiant  WhiUxm^  his  heirs,  executors,  admi- 
nistrators, and  assigns,  as  one  entire  estate,  upon  one 
entiire  contract,  and  for  one  entire  purchase  money  or 
consideration,  aU  the  said  freehold  and  leasehold  pre- 
mises, including  the  said  piece  of  ground  the  subject  of 
the  covenant  for  pre-emption.    The  Defendant  Lettsmm 
did  not  previously  to  the  making  of  such  agreement  or 

convey- 
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conveyance  make  any  offer  in  writing  or  otherwise  for 
the  sale  of  the  said  piece  of  land,  the  subject  of  the  oo* 
venant  in  the  lease,  to  Starkey,  or  to  any  one  on  his 
behalf  or  account,,  or  to  the  Plaintiff  CoUisoiu     The 
Plaintifl^  after  the  agreement  for  sale  was  entered  into^ 
but  before  the  conveyance  was  executed,  applied  to  the 
Drfendant  Lettsam,  and  claimed  the  benefit  of  the  cove- 
nant, as  being  the  assignee  of  the  term  in  the  premises 
by  and  from  Starkey;  and  Whit  ton  ^  before  the  execution 
of  the  conveyance  to  him,  was  informed  of  the  cove- 
nant.    The  question  for  the  opinion  of  the  Court  was, 
whether  under  the  circumstances  of  this  cisise,   there 
had  been  a  breach  of  the  covenant  on  the  part  of  the 
lessor. 

This  case  was  twice  argued,  first  in  Michaelmas  term, 
last  by  Lens  Serjt  for  the  Plaintiff,  and  Blosset  Seijt 
for  the  Defendants ;  and  again,  in  Easter  term,  by  Shep- 
herdy  Solicitor-General,  for  the  Plaintiff,  and  Best  Seqt, 
for  the  Defendants.  It  was  stated  that  the  question 
was  worded  in  the  form  in  which  it  stands,  by  the  ex- 
press direction  of  the  Lord  Chancellor,  in  order,  if 
there  were  a  breach,  not  to  occupy  the  attention  of  the 
Court  in  pointing  out  who  ought  to  be  the  parties  in 
the  action,  which  question  was  much  discussed  on  the 
first  argument ;  the  second  argument  was  confined  to 
the  construction  of  the  covenant  For  the  Plaintiff,  it 
Was  contended,  first,  that  the  sale  of  the  entire  estate, 
including  the  land  which  was  the  subject  of , the  cove- 
nant, was  a  direct  breach,  for  that  the  meaning  of  th^ 
covenant  was,  that  Starkey  should  have  the  refusal  be- 
fore any  sale  of  that  land  should  be  made  to  any  person 
whatever :  and  before  the  sale  the  Defendant  Lettsom 
ought  to  have  ascertained  a  specific  part  of  the  price 
as  representing  that  parcel,  and  offered  the  land  to  the 
Plaintiff  at  five  per  cent,  under  that  apportioned  price. 
If  a  covenantor  acts  contrary  to  the  intention  of  the 

covenant, 
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covenant,  it  is  a  breach,  though  he  do  not  in  direct 
terms  break  the  covenant,  but  performs  the  words  of  it 
Instances   are   collected   by   Chief  Baron   C(myn{a). 
If  a  covenant  be  to  deliver  a  recognizance  to  be  can>- 
celled,  it  is  a  breach,  if  he  extends  it  before,  though  it 
be   afterwards  cancelled  (d).      So,  if  a  brewer   cove« 
nants  to  deliver  all  his  grains  for  the  cattle  of  the 
Plaintii!^  and  he  puts  hops  to  them  before  delivery  (c). 
So,  if  a  man  covenants  to  leave  all  the  trees  upon  the 
land,  and  he  cuts  them  down  and  leaves  them  there  (d). 
The  intent  of  the  present  covenant  was,  that  the  De- 
fendant Lettsom  should  never  sell  this  piece  of  land  to 
any  one,  in  any  manner,  without  giving  Starkey  and  his 
kssigns  the  ofier  of  pre-emption,  and  the  sale  to  Whitton 
h  clearly  contrary  to  that  intention.     It  was  argued^ 
next,  that  the  Defendant  Lettsom  had  committed  an 
indirect  breach,  because  by  the  sale  to  the  Defendant 
Whitton  he  had  rendered  it  impossible  that  he  could 
thereafter  perform  the  covenant,  and  givciS^ar^^the  pre* 
^nption.     It  shall  be  a  breach  of  covenant,  if  the  cove- 
naiitor  be  disabled  to  perform  {e).   Tenant  {f)  in  dower 
of  certain  land  whereon  trees  were  growing  had  the 
right  of  cutting  them,  and  covenanted  with  the  rever- 
sioner that  he  might  annually  cut  20  trees;  the  cove- 
nantor  afterwards  destroyed  and  cut  down  all  the 
wood,  and  it  was  held  a  breach.     So(g)  the  condition 
0/  a  bond  recited  an  agreement  that  the  Defendant 
might  cut  wood  for  firebote  and  hedgebote,  without 
cxmunitting  waste,  and  assigned  a  breach  by  the  obligor 
fagr  waste  in  cutting  wood,  and  it  was  urged  the  restrie- 
tian  was  in  the  words  of  the  lessor,  and  not  of  the 


(a)  Co.  Dig^rCovenanU  £•  i> 
On,  Dig-%  Condition^  M.  i« 
(^)  RMruan  ▼.  Ampsy  T.  Raj* 

»5. 

(r)  Griffitb  v.  Goadband^  T. 
Ray*  464*    S.  C.  r.  Jon.  191. 
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(e)  Co*  Dig  >  Covemm$t  E.  a. 
Canditionf  M.  a. 

(/)  Mo.  iS,  pi.  6s* 

(g)  St€vinjon*9  cue,  x  L^n* 
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of  the  leasee^  thcm^  the  ooveasnt  of  the  kssor,  and 
r W0ii  an  implied  covenaiit  by  the  lesste^  that  he  wonki 
Lwnfxm*  not  oomnut  waste*  So^  the  doctrine  in  MaitifB  cam  (a) 
oonfinncd  by  Lktktm{i)  is  applicable:  ^  ff  a  mm 
seised  ofhMida  in  fee,  covenants  to  enfeoff  JC  &  of  them 
upon  requeaky  and  afterwards  he  makes  a  feoifineat  ia 
fee  of  tile  said  haids,  now  in  this  caae  J.  &  shdl  have 
an  action  of  covenant  widiout  request.**  In  Maifi% 
oaae  the  Defeiidant  oovenaalsd  to  make  a  new  lease  to 
S0OH  cm  surrender  of  bb  old  lease  at  any  time  within 
Secifn  life^  and  be,  by  fine  granted  and  rendered  the 
same  lands  to  the  conusse  Ibr  80  years,  and  it  was  hdd 
a  breach,  ^lough  6*  JboM  had  not  sarreidered.  So,  if 
ftr  Aiaa  base  lands  fiir  a  ti&em  of  yearsi  and  covenanteth 
t»  leave  them  in  aa  good  plight  as  be  found  them,  if  he 
do  warte  in  wood,  ooveaant  lielh^  (instantlyv)  far  he 
cannot  repair  it.  {c) 

Sor  the  Dafeadaat,  it  wae  adnuttad  Aat  these  aadi#' 
ritfes  were  gaod  kw^  but  wgad  that  Aey  were  wiMlfy 
inapplieable,  beesnde  the  present  covenoat  was  eniHreiy 
dffioeat,  this  was  net  a  cor enant  that  Cbe  Defendant 
LetHem  only  sheudd  ghre  theplH^ewptioa ;  bat  Aatht, 
his  hefa!s  or  aarigns,  which  mews  has  assignees  of  die 
refenbn  of  the  [riece  <lf  land  in  qneddkm,  shonld  do  k* 
The  parties  theasfdie  contenqdated  two  possitde  e^mmj 
1  the  one^  that  the  corentttor  should  atsti  himself  of 
any  opportmiity  that  nrigbt  occor  to  him  of  alienatii^ 
tins  piece  ef  tend  to  another  person  Aan  the  ootenaatee^ 
togfAerwith  tfie  whole  or  some  oiher  paitof  bisesiale^ 
the  other,  that  an  oflbr  might  occur  to  him  to  allenafie 
this  particular  parcel.  The  parties  intended  to  provide 
fay  this  oavenant  fior  the  latter  case  only;  and  that  if  it 
should  occur,  then  ^  covenantee  shonld  have  the  pre- 

(a)  J  Co.  zi^Rfj.  a.  (c)  F.NJBLf.  343-  /• 

W  Liu.  J.  ^ss- 

emption ; 


tv  TttE  PiFiT-pifTH  Year  or  OEOKOE  111. 


W0  f 


emption ;  and  in  order  to  enlarge  the  ehance  that  the 
covenantee  might  have  an  opportuni^  to  buy  this  piece 
of  land  separately,  he  stipulates  for  it,  not  merdy  in 
ease  it  should  occur  before  the  other  event,  but  also, 
that  in  case  the  other  event  shall  take  eflfect,  and  the 
estate  shall  pass  into  other  handsj  still  the  Defendant 
Leitsom  shall  procure  the  alienee  to  give  the  Plaintiff 
the  same  pre-emption  in  case  the  occasion  diall  occur. 
The  parties  therefore  expressly  intended,  that  the  en- 
tire estate,  or  any  portion  of  it,  including,  and  greater 
than,  that  which  is  the  subject  of  the  covenant,  should  be 
alienable  in  the  meantime;  and  the  Defendant  Lettsom 
by  the  sale  of  the  whole  has  neither  expressly  broken 
hb  covenant,  nor  put  it  out  of  his  power  to  pursue  one  of 
the  stipulated  modes  of  performance,  which  the  parties 
'  had  in  view,  namely,  that  ii^  when  the  occasion  oc- 
curred, he  did  not  possess  the  estate,  so  as  to  be  able  him- 
self to  convey  to  Starkeyj  then  his  assignee  should  do  it* 
When  that  occasion  shall  arise  of  an  offer  being  made 
for  severing  this  parcel  from  thQ  residue  at  a  specific 
pricey  if  the  then  proprietor  of  the  estate  cannot  be  pre- 
vailed on  by  the  Defendant  Lettsom  or  his  representa- 
tives to  perform  the  covenant,  (for  it  may  be  admitted 
that  although  the  assignee  is  named,  it  does  not  run 
with  the  land  demised,  according  to  the  case  of  the  Mayor 
ofOmgjteton  v.  Pattison  (a),  because  it  is  to  do  a  thing 
coUateral  to  the  demised  premises,  arc.  per  Curiam^) 
then  there  will  be  a  breach;  but  the  sale  of  the  whole 
cannot  be  considered  a  breadi,  without  striking  out  of 
the  covenant  the  word  <^  assigns ;"  and  the  Court  is 
bound  to  give  effect  to  every  part  of  the  contract.  It 
was  never  intended  to  debar  the  Defendant  from  sdling 
his  entire  property.  In  the  cases  cited  of  tenant  in 
dower,  MacVscase,andXi///ffofi,  5.  355.  the  Defendants 
had  disabled  themselves.  If  in  the  two  latter,  the  co- 
venant had  been,  that  they,  or  their  assigns,  should  en- 
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feofl^  the  cases  would  bave  been  uniOar  to^this.  i2o* 
6in$on  v.  An^fSf  and  GrifUh  v.  Good&aiu/,  were  cases  of 
direct  fraud  upon  tbecovenakit  Tbe  case  cited  from 
Fitxherbert  is  a  strong  authority  for  the  Defendant,  for  it 
18  there  held,  that  ^  although  that  he  pulleth  down  th« 
bouses,  the  lessor  shall  not  have  an  action  upon  Im  co- 
venant (to  leave  them  in  as  good  a  plight  as  he  found 
them),  before  the  epd  of  the  term :"  the  reason  is,  that 
he  may  within  the  term  have  time  to  rebuild  them,  and 
hath  not  disabled  himsel£  And  the  intermediate  act 
is  no  breach. 

The  SoUcUor^Generalj  in  reply,  dissented  from  the 
Defendant's  construction  of  the  meaning  of  the  co- 
venant, and  urged  that  it  must  be  construed  as  if  the 
words  <<heirs  and  assigns'*  were  not  in  it  If  theparties 
had  meant  to  restrict  the  pre-emption  to  the  case  where 
an  advantageous  offer  was  made  for  this  parcel  alone^ 
they  ought  s6  to  haveeicpressed  it, but  otherwise,  upon  the 
principle,/%r/uirW  contra  prqferenUm  the  words  extend 
to  every  oflfer  which  ibdudes  the  spot  in  question,  and 
the  vendor  ought  to  have  severed  this  in  price  fi^m  the 
rest,  and  by  omitting  so  to  do,  he  has  disabled  himseIC 

Cur.  ado.  vidL 

The  following  certificate  was  afterwards  sent  to  the 
Iiord  Chancellor: 

This  case  has  been  argued  before  us  by  counsel,  and 
we  are  of  opinion,  that^  under  the  circumstances^  there 
has  been  no  breach  of  the  said  covenant  on  the  part 
of  the  lessor. 

If  the  covenant  be  taken  in  its  literal  sense,  the  foots 
which  are  stated  do  not  constitute  any  breach  of  it,  and 
it  does  not  appear  to  us  with  sufficient  certainty  that  the 
parties  intended  to  provide  against  such  a  case  as  this 
which  has  happened. 

V.  GiBBS. 

J.  Heath. 
A.  Chambre. 
R.  Dallas. 
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Ellis  v.  Johnson  and  Wife.  Majf  %7. 

DEST  Serjt  moved  that  this  fine  might  pass  upon  an  The  prmdpe 
affidavit  that  the  annexed  was  a  trae  copy  of  the  ^^^^*^ 
copy  of  the  pracipe  and  concord  which  was  in  the  hands  lott,  the  Court 
9f  the  clerk  of  the  Chief  Justice,  and  was  signed  hy  the  pa™>tted 
parties,  the  origbal  having  been  accidentally  lost.    The  supplied  fram 
parties  were  alive  and  consenting.  the  copy  therfr* 

ofy  which  had 
been  left  with 
The  Court  granted  the  application,  and  observed  that  the  cleric  of 

this  was  an  instance  of  the  utility  of  the  practice  re-  th«  Chief  Jut- 

tice»  tjgned  by 
cently  introduced,   that  the  copy  left  with  the  Chief  the  parties  and 

Justice  should  be  signed  by  the  parties  as  well  as  the  the  fine  to  be 
originaL  perfected. 

Fiat. 


FoNSEc  V.  Magnat  and  Another.  ^  -^g, 

T*HIS  was  an  action  against  the  late  Sheriff  of  ilfiitf-  The  iheri£5i  of 

dlesex  for  not  arrestinir  upon  a  writ  for  16/.  return-  ^^  ^**  ""^ 

present  year 
able  on  the  last  return  day  of  Trinity  term,  which  had  signed  in  iVb- 

been  delivered  to  the  sheriff,  and  upon  which  the  she-  ifemberihtTt^ 

riff  had  returned  iiOfi€i^tnt;^tts.    Upon  the  trial  of  the  i^f^^^'^ 

cause  at  the  sittings  after  Easter  term  1815,  before  writof  7niij(f 

Gibb$  C.  J.,  evidence  was  given  that  the  person  of  ^-    ^.^^ 

**  action  against 

the  Defendant  was  pomted  out  to  an  officer  named  the  late  sheriff 
Owenj  ioT  the  purpose  of  his  bdng  arrested  under  this  f^  ^'^  arrest- 
writ,  but  that  Owen  did  not  arrest  him.    Owen  had  for  hS^'^^tum  t^ 

several  years  resided  at  Portsmouth  and  not  in  London^  Uted  to  tho 

day  of  his 
qoitttng  oiBce,  and  that  to  make  him  liable  for  the  default  of  the  officer  enq>Ioyed» 
it  was  not  enoi^h  to  shew  that  a  wanrant  was  made  to  the  officer,  but  it  must  be 
shewn  that  the  warrant  was  delivered  to  the  officer,  sad  neglect  committed  while 
the  defcadant  was  in  office. 

R  2  and  ' 
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and  the  evidence  to  shew  that  he  was  an  officer  em^ 
ployed  by  the  Defendant  to  execute  a  warrant  on  this 
writ,  was  an  examined  copy  of  the  return  of  the  writ, 
which  was  made  on  the  26th  of  November,  and  signed 
both  by  the  old  and  new  sheriffi,  without  any  distinc- 
tion of  date,  the  Defendant  having  gone  out  of  office  an 
the  26th  of  September.  The  name  of  Owen  was  on  the 
warranty  and  it  was  proved  to  be  the  practice  for  officers 
to  whom  warrants  are  committed,  to  return  them  to  the 
sheriff  with  their  names  thereon,  and  the  Plaintiff 
offered  in  evidence  this  warrant,  coming  out  of  the 
hands  of  the  sherifi^  with  Owen*s  name  thereon,  as  an  ac- 
ceptance and  acknowledgment  by  the  sheriff  of  a  state- 
ment made  thereon  by  OweUf  that  he  was  the  officer 
employed  by  the  sheriff  on  that, occasion.  The  Plaintiff 
also  proved,  that  when  the  sheriff  was  ruled  to  return 
the  writ,  he  gave  express  notice  of  the  rule  to  Owen, 
and  he  contended  on  the  authority  oi  Jones  v.  Wood  {a\ 
that  the  latter  evidence  was  also  proof  of  a  recognition 
of  the  officer  by  the  sheriff.  Gibbs  C.  J.  thought  that 
tlie  warrant  was  evidence  of  the  employment  of  Owen 
by  the  sherifl^  being  received  by  the  sheriff  as  Os:en*s 
return,  though  it  was  not  made  by,  but  to  the  sheriff. 
But  Best  Scrjt  for  the  Defendant,  urged  that  tlie  re- 
turn of  the  writ  being  made  on  the  26tli  of  Navembery 
after  the  Defendant  was  out  of  office,  did  not  establish 
any  privity  between  the  Defendant  and  Owen,  for  the 
warrant  might  have  been  delivered  to  Ois>en  after  the 
Defendant  was  out  of  office.  Gibbs  C.  J*  thought  tJiat 
the  old  and  new  sheriffs  both  joining  in  the  return  of 
nan  est  inventus^  the  return  of  each  was  referable  to  the 
time  of  his  being  in  office,  and  that  the  Defendant's 
ueturn  therefore*  only  imported  that  the  person  to  be 
arrested  had  not  been  found  before  the  time  when  his 


{a)  sCofHpl*^^^ 


office 
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office  expired,  but  there  was  no  proof  that  he  ever 
made  a  warrant  to  Owen  before  that  time.  The  new 
sheriff  might  have  made  the  warrant  to  him  after  his 
office  commenced :  his  Lordship  therefore  nonsuited 
the  Plaintiff. 

Vaughan  Seijt.  in  this  term  moved  to  set  aside  the 
nonsuit  and  have  a  new  trial,  relying  on  Jones  v.  Wood. 

GiBBS  C.  J.  The  original  debt  is  only  i6l.  and 
therefore  if  the  party  is  not  strictly  entitled  to  a  new 
trial,  we  should  not  be  disposed  to  give  it  him.  If  I 
had  in  any  respect  misdirected  the  jury,  the  Plaintiff 
would  be  entitled  to  a  new  trial.  The  sheriff's  return 
on  this  writ,  which  he  has  nothmg  to  do  with,  except  to 
obey*  isy  *^  I  have  not  been  able  to  find  the  body  f  but 
he  does  not  thereby  assume  the  truth  of  any  thing  con- 
tained in  the  writ ;  still  less  does  he  admit  that  the 
name  of  Owen  found  on  the  back  of  the  writ  was  placed 
there  by  him.  It  is  urged  by  the  Plaintiff  that  the  re* 
turn  of  the  warrant  being  received  by  the  Sheri^  that 
acceptance  is  sufficient  to  shew  that  Owen  was  then  his 
officer;  but  there  is  no  such  proof  here.  The  De- 
fendant went  out  of  office  in  September^  and  there  is 
no  return  made  of  the  writ  till  26th  November :  the 
return  of  the  warrant  then  was  received  in  the  office^ 
but  since  the  Defendant  had  then  ceased  to  be  sherifi^ 
I  do  not  think  it  amounts  to  a  recognition  by  the  De- 
fendant, that  Owen  was  their  officer ;  therefore  even  if 
the  sum  had  been  larger,  I  think  the  nonsuit  was 
proper* 
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May  30.  TaSKER  V.  ScOTT. 

The  master  of  HTHIS  was  an  action  for  money  paid  for  the  use  of 
bilf   IT  ^  ^^  Defendant,  who  was  master  of  a  vessel  called 

ownenfornip-  the  Oceans  and  had  drawn  in  CUmada  on  his  owners 
PJ^  ^**  ^  here  in  &vour  of  tJ.  Goudie  for  I9990L  13*.  id.  for  sap« 
on'the'billy  P^^  ^^'  the  ship's  use,  and  at  the  foot  of  the  bill  was 
«*If  this  benot  a  printed  note^  <<  If  the  above  is  not  duly  hdnoored, 
h^derwrn  ^^  holder  will  insure  the  amount,  and  place  the  pre* 
insure  the  mium,  ficc  to  my  and  the  ship's  account  «7.  ScaU/* 
smoonty  tnd  The  bill  beii^  presented  for  acceptance^  the  drawer^ 
mium  to  tibT  ^^o  had  then  received  no  advices,  declined  to  accept  it, 
dnwei^t  ic-  whereon  the  Plaintiff,  to  whom  the  bill  had  been 
bmbliLdb?*'  indorsed  by  the  owners  resident  m  ScoOand^  for  the 
honoured,  th^  purpose  of  receiving  the  proceeds  for  their  use^  eflfected 
holder  uwured  ^j^  insurance  on  the  ship  Ocean  for  three  months,  aud 
three  momhs,  ^^  interest  was  declared  to  be  <*  on  the  interestin  a  bill 
and  declared  of  exchange  drawn  by  the  Defendant  on  Mr.  Bawf/Ui 
S^^  in  fevour  of  J.  Goudie,  dated  Quebec,  loth  Jime  1814, 
to  be  sufficient  being  for  valae  received  for  the  use  of  the  ship;  and  it 
P^^^^  was  agreed  that  in  the  event  of  loss  the  bill  should  be 
•hip  was  lost  considered  as  sufficient  proof  of  interest,  and  payment 
after  the  three  made  accordingly/'  The  drawee  receiving  advices  from 
S^S'ehdte  t*^«*«^«i'»  paid  the  bill,  after  the  insurance  was  effected, 
of  the  bill  was  but  refused  to  pay  the  chaiges  of  insurance.    The 

authorized  to  ghip  jg^gg  lost,  after  the  expiration  of  the  three  months. 
insure  tot*  his 

ownbenefit»  ^^  ^®  ^"^  ^^  ^®  ^^'^^'^  ^  GuUdhdll  at  the  dttuigs 

mi  was  war-  after  Easter  term  1815,  Shepherd,  SolidtofwGeneral, 

ISlrf^fitib^  for  the  Defendant,  made  four  objections  to  the  Fhuntiff's 

months,  and  i*ecovery.    Fiist,  That  the  bill  had  not  been  dishonoured. 

^^  n^ht  Secondly,  That  the  Plaintifis  were  not  such  holders  of 

^^^^  the  bill  as  were  entitled  to  sue.    Thirdly,  That  the 

against  the       insurance  effected  was  not  only  an  unavailable^  but  an 
drawer. 
Whether  such  an  insonuice  be  void  withb  Stat.  19  &•  a.  c.  37if  fibrm 

1  illegal 
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illegal  contnct  by  the  statute  19  Geo.  a.  c.  37.  and 
therefore  the  premium  could  not  be  recovered  back. 
Fourthly,  That  the  authority  to  etfect  an  insurance  was 
to  effect  such  an  insurance  as  would  be  useful  to  the 
Defendant,  and  if  the  Plaintiffi  had  insured  the  ship 
for  the  voyage^  or  for  a  time  su£Bciently  long  for  the 
completion  of  the  voyage,  the  Defendants  would  have 
been  enabled  to  receive  from  the  underwriters  the  value 
of  the  ship^  whereas  the  insurance  having  ei^ired  before 
the  loss  occurred,  the  premium  had  been  completely 
wasted,  and  the  authority  given  had  therefore  not  been 
pursued.  GibU  C.  J.  was  of  opinion  with  the  Plaintiffi 
upon  all  the  ol^ections.  As  to  the  third,  his  Lordship 
ihought  that  this  was  not  an  illegal,  but  only  an  unavail* 
able  insurance.  The  statute  sayi^  every  such  poliqr  shall 
be  void:  it  does  not  prohibit  the  making  such.  He 
thought  that  undoubtedly  if  an  insurance  were  eflected 
by  order  of  a  person  who  had  an  interest,  that  though 
the  insurance  were  void,  yet  that  he  who  eflfected  it 
might  recover  back  the  premium  from  him  by  whose 
order  he  did  it  The  statute  of  fines  says,  quodjlnis 
ipso  jure  sit  mUus :  that  does  not  make  the  fine  illq^al; 
it  makes  it  not  even  void;  only  voidable.  As  to  the 
fourth  objection,  the  Chief  Justice  thought,  that  this 
insurance  was  not  directed  nor  eflfected  for  the  security 
of  the  owner  of  the  ship,  but  of  him  who  advanced  the 
money ;  and  the  jury  found  a  verdict  for  the  Plaintiffi, 

Shepherd^  Solicitor-General,  now  moved  to  set  aside 
the  verdict  and  have  a  new  trial,  relying  principally  on 
the  two  last  objections.  To  shew  that  this  insurance 
was  illegal,  as  a  wagering  policy,  he  cited  Kemp  v, 
Vignes  and  on  the  fourth  objection  he  urged,  that  if  the 
holder  was  authorized  to  effect  an  insurance,  it  was  his 
dn^  to  effect  a  policy  for  the  voyage^  so  that  the 

R  4  owners 
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1815.  owners  might  have  the  benefit  of  it,  in  case  the  ship 
were  lost  As  to  the  principle  upon  which  it  had  been 
supposed  that  the  Plainti£&  might  effect  this  policy, 
namely,  that  the  holder  of  the  bill  wished  to  have  the 
honorary  security  of  the  underwriters,  where  he  had 
not  a  legal  one,  the  Plaintiflb  were  not  warranted,  in 
pursuit  of  that  end,  in  depriving  the  owners  of  the 
resource  which  they  would  have  had  in  recovering  on 
this  policy,  if  the  ship  had  been  insured  absolutely. 

GiBBs  C.  J.  There  is  nothing  in  cither  of  these 
objections:  the  two  first  are  given  up;  as  to  the  third, 
a  discretion  was  given  to  the  holder  of  the  bill  to 
insure  for  his  own  benefit,  and  he  was  to  insure  accord- 
ing to  that  discretion  as  he  chose  to  exercise  it,  and  he 
has  exercised  it  prudently ;  as  to  the  fourth  objection, 
on  the  illegality  of  the  insurance,  I  desire  that  the 
doctrine  I  lay  down  may  be  confined  to  this  particular 
case:  I  think  the  Plaintifis  were  entitled  to  pay  the 
nioney  they  paid  for  the  use  of  the  master;  this  too 
would  clearly  be  an  available  security  in  all  cases  ex- 
cept the  case  of  a  British  ship,  and  it  is  not  in  proof 
that  the  Plaintiffi  knew,  nor  was  it  incumb^t  on  them 
to  enquire,  whether  this  were  a  British  ship  or  not. 

I'ke  Court  refiised  the  rule  on  all  the  grounds. 


IK  THE  Firry^FiPTH  Year  of  GEORGE  III. 


Antoine  v»  Morshead,  Bart.  ^^j  3t« 

'T^HIS.  was  an  action  upon  five  bills  of  exchange,  all  An  alien,  to 
drawn  by  the  fether  of  the  Defendant,  a  British  ^homa  bUl 
subject,  on  the  lath  of  September  1806,  while  he  was  dra^OT^^*- 
detained  a  prisoner  at  Verdun  in  France  during  the  ^<^^  by  a  JSn- 
late  war  with  that  country,  payable,  some  to  TyndaUj  detabed^^'- 
some  to  Eshmcke^  both  British  subjects  in  like  manner  soner  in  France 
detained  prisoners  there,  at  one  year  after  date,  indorsed  ^"""?  ^"^> 
to  the  Plaintiff,  who  was  sl  French  subject  and  a  banker  ^htr  BHtuT 
at  Verdun^  and  accepted  by  the  Defendant.     The  cause  ^'^^^ject  detain* 
was  tried  at  Guildhall  at  the  sittings  after  Easter  term  ^cre  t^dl)!led 
1 8 15,  before  Gibbs  C.  J.,  when  it  was  contended  on  the  by  the  latter, 
part  of  the  Defendants,  that  it  would  be  treason  to  pay  |°*^ .•««  ^^  »t 
the  bilb  by  the  statute  34  G.  3.  c.  9./S.1. 4.  Gibbs  C.  J.  Ifterrfi^mum  I 

refused  to  hear  the  objection :  he  did  not  know  to  what  ^^  P'^^*  | 

extent  it  might  be  carried,  but  if  it  could  be  supported  ' 

to  its  full  extent,  many  of  our  miserable  fellow-subjects 
detained  in  France  must  have  starved. ,  It  was  alsp  ob- 
jected, that  this  being  a  contract  with  an  alien  enemy, 
was  not  merely  suspended  during  the  war,  but  abso^ 
lutely  void ;  the  Chief  Justice  thought  odierwise,  and 
the  jury  found  a  verdict  for  thePlaindff. 

Vaughan  Seijt.  on  a  former  day  in  this  term  moved 
for  a  rule  nisi  on  both  these  objections,  when  it  being 
suggested  on  the  part  of  the  Plaintiff,  that  the  statute 
34  G.  3.  c*  9.  had  expired  at  the  peace  of  1 800  and 
never  been  re-enacted,  the  Court  gave  time  to  ascertain 
that  fact,  and  that  being  found  to  be  the  case,  Vaughan 
now  moved  upon  the  second  objection  only,  namely, 
that  the  indorsement  of  the  bill  to  an  alien  enemy  was 

void. 
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Void.  For  this  he  cited  Anthon  v.  Fisher  (a),  where  it 
is  held  that  no  action  can  be  maintained  by  an  alien  in 
the  Coiurts  of  this  country  on  a  ransom  bill,  because  it 
is  a  right  claimed  to  be  acquired  by  hun  in  actual  war. 
Lord  AshhtrUn/%  argument  in  Bicord  v.  BeUenham  (6), 
which  decision  is  overruled  by  Amhon  ▼•  FUher^  is  to 
be  called  in  aidi  If  a  ix>nd  be  given  to  an  alien  enemy, 
it  is  good  quoad  the  obligor,  but  void  quoad  the  obli- 
gee^ that  is,  it  enures  only  for  the  benefit  of  the 
crown  (c).  And  if  so  of  a  bond,  the  law  must  be  the  like 
on  a  bill  of  exchange.  So  is  it  of  contracts  of  insurance 
made  with  an  alien  enemy.  Flindi  v.  Waters  {d)  Lord 
EUenborougA  C.  J.  says  the  defence  of  alien  enemy  may 
go  to  the  contract  itself,  on  wliich  the  Plaintiff  sues, 
and  operate  as  a  perpetual  bar ;  though  in  that  case  the 
contracting  party  having  become  an  enemy  after  the 
contract,  it  was  held  to  be  only  a  temporary  suspension 
of  the  right  to  sue,  but  he  shewed  a  disposition  to  con- 
firm the  cases  of  Brandon  v.  Nesbitt  (^),  and  Bristcfso  v. 
Towers  {/).  No  case  has  decided  that  a  contract  made 
with  an  alien  enemy  in  time  of  war  may  be  ever  after- 
wards enforced.  Chief  Baron  Gilbert  (g)  lays  it  down, 
that  upon  the  plea  of  alien  enemy  the  right  of  the 
Plaintiff  is  forfeited  to  the  crown,  as  a  species  of  reprisal 
upon  the  state  committing  hostility. 

GiBBs  C.  J.  It  will  not  be  useless  to  consider  what 
legal  propositions  can  be  deduced  from  tlie  cases  cited  on 
behalf  of  the  defendant,  and  to  try  how  &r  they  are  qp- 
{)licablc  to  the  present  case.  This  is  no  bill  of  exchange 
drawn  in  favour  of  an  alien  enemy,  but  by  one  snbject  in 
favour  of  another  subject,  upon  a  subject  resident  here, 


(a)  Doug.  650.  note  to  Comu 
V.  Blaekburne. 

(if)  :^Burr,  1734. 

(f)  Ro.  Ahr^  Allen^  B.pl,  i. 
Darrv,  Abr» 


(J)  isEajtt%66. 
(e)  6T.R  %s. 

(^}  Hut.  9/  Common  Pluu, 

205. 

the 
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tbe  two  first  being  both  detained  prisoners  in  France; 
the  drawer  might  legally  draw  such  a  bill  for  his  sub- 
nstenee.  After  the  bill  is  so  drawn,  the  payee  indorses 
it  to  the  Plainti£^  then  an  alien  enemy.  How  was  he 
to  avail  himself  of  the  bill,  except  by  negotiating  it,  and 
to  whom  could  he  negotiate  it,  except  to  the  inliabit- 
ants  of  that  country  in  which  he  resided  ?  I  can  collect 
bdt  two  principles  from  the  cases  dtcd  by  the  counsel 
far  the  Defendant,  and  they  are  principles  on  which 
there  never  was  the  slightest  doubu  First,  tliat  a  con- 
tract made  with  an  alien  enemy  in  time  of  war,  and 
that  of  such  a  nature  that  it  endangers  the  security,  or 
is  ag«nst  the  policy  of  this  country,  is  void.  Such  are 
policies  qS  insurance  to  protect  an  enemy's  trade.  An- 
other principle  is,  that  however  valid  a  contract  origin- 
ally may  be^  if  the  party  become  an  alien  enemy  he 
cannot  sue.  The  crown,  during  the  war,  nmy  lay  hands 
on  the  debt,  and  recover  it,  but  if  it  do  not,  then,  on  die 
return  of  peace  the  rights  of  the  contracting  alien  arc 
restored,  and  he  may  himself  sue.  No  other  principle 
is  to  be  deduced.  The  first  may  be  laid  out  of  the  case, 
for  this  was  not  in  its  creation  a  contract  made  with  an 
alien  enemy.  The  second  question  is,  whether  the  bill 
came  to  the  hands  of  the  Plaintiff  by  a  good  title? 
Under  the  circumstances  of  this  case,  not  meaning  to 
lay  d6wn  any  general  rule  beyond  this  case^  I  am  of 
opinion  that  the  indorsement  to  the  Plaintitf  conveyed 
to  him  a  legal  title  in  this  bill,  on  which  the  king  might 
have  sued  in  the  time  of  the  war,  and  he  not  having 
so  done,  the  Plaintiff  might  sue  after  peace  was  pro- 
cbimed. 


1815. 

V , * 

Antoqib 
morshead. 


Hbatu  J.  was  absent. 


Chambrs  J.     I  am  perfectly  of  the  same  opinion, 

and  it  would  be  of  veiy  mischievous  consequence  if  it 

were  otherwise. 

Dallas  J. 
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Antoinb 

MOBflUEAD. 


Dallas  J.  This  is  not  a  contract  between  a  subject 
of  this  country  and  an  alien  enemy,  nor  is  it  a  contract 
of  that  sort  to  which  the  principle  can  be  applied. 
That  principle  is,  that  there  shall  be  no  communication 
with  the  enemy  in  time  of  war,  but  this  is  a  contract  be- 
tween two  subjects  in  an  enemy's  country,  which  is  per- 
fectly legaiL 

Rule  refused. 


Maj  31. 

Where  the 
Court  had 
given  time  to 
cue  of  the  bail 
to  justify  be- 
fore a  Judge 
at  Chambers 
in  the  vaca- 
tion, a  Judge's 
summons  for 
further  time» 
returnable  be- 
fore the  ori- 
ginal time  had 
expired,  oper- 
ates as  a  stay 
of  proceed- 
ings. 


Redford  V.  Ed1£. 

r^NE  of  the  bail  in  this  cause  having  justified  in 
Easter  term,  time  was  given  to  justify  the  other 
before  a  judge  at  chambers  till  15th  May.  On  the 
1 2th  of  Jfoy  a  summons  for  further  time  to  justify  was 
taken  out,  returnable  on  the  13  th,  and  the  Flaintifrs 
attorney  not  then  attending,  it  was  twice  renewed, 
pending  which,  on  the  17th,  the  Plaintiff  took  an  as-* 
signment  of  the  bail-bond,  and  on  the  1 8th  sued  out 
writs  against  the  baiL  A  rule  having  been  obtained  to 
set  aside  the  proceedings  against  the  bail,  upon  the 
ground  that  the  summons,  having  issued  before  the 
time  to  justify  the  second  bail  had  expired,  was  a  sus- 
pension of  the  Plaintiff's  proceedings,  the  Court  this 
day  made  the  rule  absolute,  {a)   . 

{a)  The  reporter  is  indebted  for  this  case  to  a  geatlcman  of  tbs 
bar  of  known  accuracy. 
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M oiR  v.  The  Royal  Exchange  Assurance       Jun^  i. 
Company. 

nr  HIS  was  an  action  of  debt  upon  a  policy  of  insur-  The  wammty 

ance  on  the  ship  ^i^^nus  at  and  from  Memel  to  to  «  depart" 

the  ship's  port  of  discharge  in  England^  free  of  capture  davj'wldch  is** 

in  the  ports  and  roads  of  lading,  and  warranted  to  de»  used  by  the 

prfrt  on  or  before  the  icth  of  September.     The  dedara-  ^?^''^  -^'■ 
.  .      ,  Lit.  .  ,   change  Assure 

tion  contained  averments  that  the  ship  was  m  good  aurr  Company 

safety  at  Metnelj  and  afterwards,  and  before  the  1 5th  of  in  their  poK- 

Septembery  departed  for  and   towards  England  upon  ^^^  ^rdy 

the  voyage,  and  wlis  lost  by  perils  of  the  seas.     The  to  break 

cause  was  tried  before  Gihbs  C.J,  at  the  sittings  after  ^^^^^ 

Hilary  term  1815,  when  a  verdict  was  found  for  the  forward  upon 

Plaintiff,  subject  to  a  case,  which  stated  in  substance  ^^^  voyage. 

that  the  Neptunus  on  the  31st  oi  August  completed  her  ^^^g^  j^  ^y^* 

lading  of  a  cargo  in  the  port  of  Memel,  for  England  j  m  complete 

she  was  cleared  out  at  the  ciistom-house  at  MemeL  •";***oinc88 

weignea  an- 
ready  to  proceed  on  her  voyage^  before  the  9th  of  Sep»  chor  with  some 

iembeTf  oa  which  day,  being  the  first  opportunity  after,  ^^J^^  prospect 

01  more  la* 
she  hove  up  her  anchor,  and  broke  gropntd  from  her  yourable  wea- 

station  where  she  had  loaded,  and  got  under  weigh,  ther,  but  in 

with  intention  of  proceeding  to  England,  the  morning  ^^^  ^t^"^ 

being  calm,  and  there  being  some  little  prospect  of  a  back,andcamtf 

fiivourable  change  of  winds  and  weather;  but  before  the  to  anchor 

ship  had  been  half  an  hour  under  weigh,  the  sea  breeze  y^^  ^  ^* 

came  in  strong  from  the  westward,  and  obliged  her  to  nearer  to  the 

come  to  an  anchor  as  near  the  sea,  at  the  Hqffoit  river-  *^*  than  the 

"^  ,     place  of  load- 

mouth,  as  was  consistent  with  her  safe^.     The  ship  ing,  held  that 

there  lay  in  perfect  sea-readiness,  until  the  first  oppor-  this  wa*  not  a 

tunity  that  afterwards  presented  for  sailing,  which  was  ^J^^n^g 

on  the  2 1  St  September,  when  she,  with  22  ships  more,  wa^nranty.    /     ^    n 

sailed  from  that  port  on  their  respective  voyages.     ^oZ^^V  ^  "    '' 

sliip  sailed  in  the  interim.    ITie  part  of  the  Haff,  or    j  ^^  ^  ^  f/^ 

situation 
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fiituation  where  the  Nepttmus  took  in  the  cargOf  is  net 
above^  a  Briiish  statute  mile  from  the  sea  mouth :  the 
place  where  she  lay  from  the  9th  o(Sq>tember  to  the 
2ist  is  pot  more  thao  half  that  distapoe.  There  is  a 
bar  at  die  sea  moath  about  two  miles  from  the  town  of 
Metnelf  which  is  the  limit  of  the  port  otMnneL  Tlie 
NeptunuM  in  her  voyage  on  the  4th  cS  October  sailed 
from  Hanoe  with  convoy  for  England^  and  was  lost. 
The  question  wa%  whether  the  Plaintiff  is  entitled  tP 
recover? 


Marshall  SexjU  for  the  Phdntif^  contended  that  the 
ship  had  departed  before  the  15  th  o(Sq4ember  accord- 
ing to  the  mercantile  meaning  of  the  word.  The  intent 
was,  that  by  the  day  named  the  ship  should  have  on 
board  her  cargo,  and  all  her  clearances,  and  diould  get 
utader  way,  and  this  was  a  compliance  with  the  warranty 
whether  the  ship  were  beaten  back  or  not.  He  ad« 
mitted  that  in  the  case  of  the  same(a)  parties  in  the 
King's  Bench,  Lord  EUenborougk  C.  J.  had  held  thst 
there  was  a  distinction  between  the  words  **  dqMurt^ 
and  *^  sail,''  and  that  the  former  meant  to  get  com- 
pletely out  of  poit;  but  it  was  a  distinction  without  a 
difference.  The  weighing  anchor,  and  getting  to  the 
harbour's  mouth,  was  a  departure.  If  she  had  beea 
lost  before  she  reached  the  harbour's  mouth,  the  De- 
fendant woidd  have  been  liable  on  a  policy  <<from 
Mgmd^^  though  the  word  ^  at"  had  not  been  inserted: 
for  the  risk  would  have  commenced  the  moment  the 
diip  began  to  move  from  MemeL  It  is  often  a  ques- 
tion, what  is  the  port,  as  in  QmsUMe  v.  Noble  (i), 
Payne  v.  Htackinsan{c),  Bond  v.  Ntdi{d)f  Tkdbmm 
V.  Fergiisson  {e)^  and    TkeUusmi  v.  Staples  {J^.    But 


(a)  Motr  V,  Royal  Exchange 
Assurance  Cempanjf  3  MauJe  ff 
Selw.A^u 

(i)  Jnte^u.  40$. 


(r)  jintCf  iL  405.  a. 
(J)  ilvufp.  601. 
{e)  Dmig.z^u 
if)  Doug.zi^  n. 


thn 
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this  is  a  stronger  case  than  any  of  thenii  for  this  must       iSij, 
be  taken  to  be  an  insurance  from  the  town  of  Memel, 
the  caput  portus. 
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Mom 

Royal  Ex- 
change 
Assunnce. 


Basanquet  Seijt  contri.  The  intent  of  the  under- 
writers in  this  contract  was,  to  avoid  the  winter  risk  of 
the  Balticj  which,  it  is  well  known,  commences  on  15th 
Skpiember.  Upon  the  construction  contended  for  by 
the  Piainti£P,  that  Memel  means  the  town  of  Memel^  the 
policy  never  attached,  for  it  is  to  be  gathered  from  the 
case^  that  the  ship's  station  was  never  so  high  up  the 
harbour  as  Memelf  by  a  mile^  therefore  the  ship  could 
not  depart  from  Memd.  The  case  finds  only  that  when 
she  broke  ground,  ^  there  was  some  little  prospect"  of  a 
fiivonrable  change  of  weather,  but  that  little  failing,  she 
could  not  get  over  the  bar,  which  is  found  to  be  the 
boundary  of  the  port;  in  none  of  the  cases  referred  to 
was  the  probability  of  an  efifective  sailing  so  feeble  as 
in  this.  The  master  here  merely  changed  his  situation 
in  the  harbour,  and  put  himself  in  a  position  to  be  pre- 
pared for  sailing  when  occasion  offered.  But  there  is  * 
a  substantial  distinction  between  **  depart,''  which  is  a 
relative  term,  and  must  mean,  to  depart  from  some 
place;  and  *^  sai V  and  the  Plaintiffi  purposely,  for 
avcHding  the  construction  which  the  Courts  had  put 
upon  the  word  <*  sail,''  have  adopted  this  phrase  in  all 
their  contracts,  at  least  since  1787,.  when  the  question  y 

of  its  meaning  was  intended  to  be  tried  before  •Lord 
Loughborough  C.  J.  in  an  action  brought  against  them 
by  Rogers  {a);  but  the  Plaintiff  was  nonsuited  on  the 
merits.  In  tlie  grammatical  construction  of  this  con- 
tract the  departure  must  be,  from  the  last  antecedent, 
viz,  the  port  and* roads  of  loading,  not  the  town  of 
Memel  under  the  word  ^^at.**    Until   i^th  September 


(a)  Park  on  Ifuutancet  6tli  tdit  441*  •  ^ 


V 


the 
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i8i;«  the  underwriters  were  liable  to  sea  risks  happening  in 
the  port  and  roads  of  Memd,  but  after  that  day*  the 
ship  having  not  then  yet  sailed  from  thenc^  their  lia- 
bility wholly  ceased.  So  long  as  the  ship  lies  at  any 
places  where  being»  she  may  be  said  to  be  at  Memdy  she 
cannot  be  said  to  have  departed  ^from  MemeL  And 
while  she  lay  within  the  harboiir  lUonth,  it  might  pro- 
perly be  said  that  she  was  at  Memel\  In  the  case  be- 
tween the  saihe  parties  in  the  King's  Bench,  it  was 
supposed  that  the  vessel  had  at  first  .broken  ground 
with  a  &vourabIe  wind,  the  evidence  as-to  that  fact  not 
having  arrived,  but  even  with  that  advanta^  lor  the 
Plaintiff,  Lord  EUenborough  was  confident  that  to 
<^  depart'*  must  mean  to  get  clearly  out  of  the  port*  If 
this  Court  adopts  a  difier^t  construction,  they  wiD  lay 
a  ground  for  fi-aud;  for  whenever  masters  of  vessds 
foresee  any  difficulty  in  sailing,  they  will  shift  thdr 
situation  in  the  harbour  to  evade  a  similar  warranty, 
and  there  will  be  numerous  questions  to  be  tried,  whe- 
ther, when  a  master  broke  ground,  he  had  a  reasonable 
prospect  of  getting  out  of  the  harbour. 

Marshall^  in  reply,  reprobated  the  distinction  be- 
tween "  sail"  and  **  depart."  To  depart  is,  indeed,  a 
relative  term,  but  the  place  of  lading  is  the  place 
whence  the  vessel  departs,  and  her  progress  thence  to 
the  harbour's  mouth  was  a  part  of  her  voyage  to  Eng^ 
land.  He  prayed  a  new  trial  upon  payment  of  costs, 
to  ascertain  the  precise  spot  where  she  took  in  her 
cargo. 

GiBBS  C.  J.  If  this  had  been  a  warranty  to  ^  sail" 
on  or  before  the  t5th  of  September^  I  should  have 
thought  most  clearly,  on  the  authority  of  the  cases,  and 
also  without  cases,  that  the  ship  had  <^  sailed :"  for  it 
lias  been  held  that  a  warranty  to  have  sailed  at  and 
4  from 
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from  Jamaica  to  London  before  the  first  oi  August  mean? 
thftt  the  riiip  shall  have  began  her  voyage  before  tha( 
tiine^  because  a  part  of  her  voyage  is  the  getting  out 
from  the  place  in  which  she  is ;  and  if  this  i^p  had  I^oyal  Bx-^ 
been  warranted  to  sail  before  the  15th  oS  September^  I  Assurance, 
should  have  thought  she  had  complied  with  that  war- 
ranty; i>ut  it  seems  on  the  report  of  the  cate  in  1787, 
that  this  company  have  early  ad(^t€4  a  variation  in 
tliis  phrase,  whereas  all  other  policies  retain  that  form 
of  warranty  to  saiL  On  a  warranty  to  sail,  when  the  . 
ship  breaks  ground,  and  gets  und^  inray,  the  warr^ty 
is  complied  with.  But  this  policy  will  not  bear  the 
same  construction.  To  <*  sail,"  is  to  sail  on  the  voy- 
age. To  *^  depart,"  must  be  tp  dq^art  from  some 
particular  place.  It  is  said  by  the  counsd  for  the 
Plaintiff^  that  if  the  ship  had  gpt  under  way  at  Memel^ 
and  had  been  lost  on  her  way  to  the  sea  mouth,  that 
would  have  been  a  departure.  I  asked  for  his  autho- 
rity, but  no  case  was  cited.  We  miii^t  therefore  con- 
strue it  upon  the  reason  of  the  case.  It  cannot  mean  a 
departure  from  the  .tovn  of  Memeh  I  .3ee  not  then, 
what  it  can  mean,  except  a  departure  from  the  port  of 
MemeL  I  can  see  no  other  terminus  a  jtio,  and  I  think 
the  ship  had  not  departed  from  the  port  otMemel  before 
the  5th  of  Sfp^^wifi^. 

Chabcbre  J.  I  perfectly  agree.  What  had  the 
underwriters  to  do  with  the  town  of  MemelT  The 
meaning  of  the  parties  was,  to  avoid  the  winter  risk. 
If  the  other  construction  were  adopted,  ships  would 
always  move  their  place  in  the  harbour,  to  make  out  a 
departure.  No  blame  attaches  on  the  conduct  of  the 
ship,  but  I  ihiiftk  the  warranty  is  not  complied  with. 

Dallas  J.    There  are  neither  the  words  <<  port  of 

Memel^**  tiar  <<  town  o£Memely^^  in  this  policy.    It  is 

Vol.  VI.  S  not 


a4» 
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not  a  distinction  wiUlo^t  a  diflference  that  is  taken  h^ 
tween  sailing  and  departing,  and  the  latter  word  mwC 
mean  a  departure  from  the  port  It  is  said,  there  is  a 
commercial  meaning  to  the  word.  I  see  not  that  thete 
i^  but  I  am  mudk  struck  with  the  ch-cuoutance  that 
this  company  haVe  deriated  from  the  usual  phrase;  and 
the  assured  seeing  a  new  term  fnropoaed,  oi^ht  to  hare 
considered  the  meaning  of  it,  ottd  imown  that  if  he 
adopted  it,  he  would  be  bound  by  it*  I  am  daar  thtt 
Ae  departure  meant  a  departure  from  the  port  of 
Memelf  and  tint  this  ship  bad  not  depaortcd. 

Judgment  for  the  Defendants. 


A  rule  waa  afterwards  moved  for  by  previous  coi^ 
s^it  to  turn  this  case  into  a  special  verdict,  which,  in 
Michaelmas  term,  was  discharged  by  consenU 


Jtme  1. 

A  sheriff  cta- 
notJQttify 
breaking  the 
inner  doon  of 
the  house  of  a 
•trangery  upon 
suspicion  that 
a  Defendant  b 
therct  to  search 
for  him  in  or« 
der  to  arrest 
him  on  mesne 


John  Johnson  v.  Leigh. 

J  N  trespass  for  breddag  and  entering  the  Plaintiff's 
.  house  ^  and  breaking  his  inner  doors,  locks,  and 
hinges,  the  Defendant  justified  as  sheriff,  under  a  writ 
of  alias  testatum  capias  against  Thomas  Johnson^  by 
▼irtue  whereof  the  Defendant,  before  the  return  of  the 
writ,  imd  within  his  biuliwick,  as  such  sheriff  peaceably 
and.  quietly  eiatered  into  the  messui^  in  which,  &c 
the  outer  door  hereof  then  and  there  being  opea»  and 
thaw  then  and  thet^  being  reasmdiile  and  sufficient 
canae  Sar  the  Defendant  to  smpect  and  believe,  and  the 
Defendafcit  snspeeting  and  lidieviog^  that  Thomas 
Johnson  then  was  in  the  said  messuage,  in  order  to 
armt  him  under  that  writ,  as  it  was  lawful^  &c.;  and 
in  order  to  arjwt  Urn  andor  that  writ»  the  Defaiduit 
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neoeasarily  made  a  Btde  nofae^  &c,  wad  the  said 
JTkomas  Jclmson  not  having  been  taken  tinder  the  writ, 
and  the  entrance  of  divers  apartments  in  the  dwelling 
house  being  iastenedi  and  there  then  and  there  being 
reasonable  and  sufficient  ground  and  cause  for  the 
Defendant  to  sQspect  and  believe,  and  the  Defendant 
soqiecting  and  believing,  that  T.  Jaknsan  then  was  in 
those  rooms  or  one  of  them,  the  Defimdant  at  the  time 
when,  &C.,  in  order  to  search  for,  find,  aUd  unrest 
T.  Johnson  by  virtue  of  that  writ,  necessarily  broke 
<^wa  die  said  inner  doors,  locks,  and  hinges,  and  in 
ao  doing  necessarily  a  little  broke,  damaged,  and  spoiled 
die  same.  Hie  Plaintiff  demurred,  and  assigned  for 
causes,  that  rithough  the  Defendant  had  professed  to 
jnatify  the  breaking,  &a  of  the  Plaintiff's  doors,  locks, 
•taples,  and  hinges,  yet  the  Defendant  had  not  by  his 
plea  shewn  any  sufficient  justification  or  excuse  for 
such  trespasses;  and  that  the  Defendant  had  not 
•hewn  that  he  demanded  or  required  of  any  person  in 
the  dwelling  house  to  open  the  doors  of  those  apart* 
ments,  or  that  he  demanded  or  required  the  key 
thereof  or  that  no  person  was  in  the  dwelling  house^ 
so  as  to  prevent  or  preclude  the  Def^idant  6rom  so 
demanding  entrance  into  the  rooms. 

The  Court,  stopping  Pelt  Serjt,  who  would  have 
supported  the  demurrer,  called  on  Blosset  Serjt.  to 
maintain  his  plea. 

Blossei  urged  that  the  demurrer  admitted  that  ff  the 
Defendant  had  previously  made  the  demand  and  been 
refused,  though  this  was  the  house  of  another,  the 
Defendant  would  have  been  justified  in  breaking  the 
inner  door.  Lord  Alvanky  C  J.  admitted  the  same 
thing  in  BatcUffi  v.  Burton  {a).    And  ux  Hutchison  v. 

(a)  3  Boi.  fsf  PuiL  4a> 

S  2  Birch, 
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j8is. 


Bir^h  {a)y  this  Court  distinguishes  between  breaking 
the  inner  4oors  and  the  outer  doors,  and  in  Semmpu\ 
case  (i),  Lord  Coke  says,  in  many  cases  the  door  of  a 
third  person  may  be  broken  where  that  of  the  De- 
fendant himself  cannot;  for  though  every  man's  house 
is  his  own  castle,  it  is  not  the  castle  of  another  mac. 
This  plea  is  founded  on  the  case  o(  Hutchison  v.  Birck^ 
wherein  this  Court  overturned  the  reasoning,  on  which 
the  Couft  proceeded  in  Burton  v.  Eaicltffi, 


GiBBS  G*  J.  In  Hutchison  v.  Birch  the  goods  were 
in  the  house;  Iiere  the  Defendant  only  avers  a  sus- 
picion that  T.  Johnson  was  in  the  house.  I  protest 
that  the  Court  have  not  decided  this  point,  or  dropt 
in  the  case  of  Hutchison  v.  Birch  any  ^ng  which 
favours  the  opinion/  that  it  may  not  go  abroad  to  the 
world,  tliat  we  have  so  decided. 

Pdl  cited  Cooke  v.  Birt  (c),  and  the  distinction  there 
taken  between  a  stranger's  house  and  the  Defendant's, 
to  whidi  the  Court  agreed. 

Blosset  was  permitted  to  amend  his  plea. 


(a)  AntCj  iv.  6x9-   ^^ 
\b)  s  Co  Rep  ^%\Jtb  res. 


(r)  Ante,  v.  765. 
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1815, 

TaYLOU   v.  Heed,  June  3.  z^/?^^^^ 

TTHIS  was  an  action  brought  to  recover  from  the  A  tenant  who 

Defendant  the  moiety  of  the  expences  of  building  a  "owc1a*Lc«. 

party  wall  between  the  adjoming  houses  of  the  Plaintiff's  don  without  a 

testator  and  the  Defendant,  which  had  both  been  con-  ^**«®  ^  *8^«- 

sumed  by  a  fire.     At  the  trial  of  the  cause,  before  Gibbs  ig^se,  and* 

C  J.  it  appeared  that  theDefendant  had  had  a  former  be-  therein  makes 

neficial  term  in  his  house,  which  had  expired  before  the  "'^  °;  *^*!   - 

time  of  the  fire.     The  Plaintiff's  testator  had  first  re-  the  acyotntng 

built  his  house,  and  erected  the  pa!rty  wall,  and  paid  house,  cannot 

the  expences  of  it,  and  the  Defendant  afterwards  rebuilt  h^if  the  cott, 

his  house  and  finished  it  in  181 1,  and  therein  made  use  ^  owner  of 

of  the  Plaintiff's  party  wall;   but  the  only  evidence  |I^/!"fh™^J 

offered  to  prove  that  the  Defendant  was  the  owner  of  he  afterwardi 

the  improved  rent,  was  a  new  lease  granted  to  him  by  ^^^*\ '«  c®**- 

sideration  0* 
the  ground  landlord,  executed  in  18x2,  whereby,  in  the  rebuilding, 

consideration  of  the  great  charge  which  the  Defendant  *  beneficial 
bad  incurred  in  rebuilding  his  house,  the  lessor  demised  «round-rcnt, 
the  site  thereof,  and  the  newly  erected  messuage  there-  habendum 
on,  to  the  Defendant  for  61  years  from  Christmas  1809,  y^^^^J 
under  seven  guineas  rent.     The  house  was  worth  60/^  rebuUdlr.g. 
per  ann.     Vaughan  Serjt.  contended  that  from  the  con- 
tents of  this  lease  the  jury  might  infer  a  previous  agree- 
ment in  writing  by  the  Defendant  to  rebuild  the  house, 
which  would  make  him  the  owner  of  the  improved 

rent,  within  the  principle  of  the  case  of  Peck  v.  Wood  (a).  | 

Gibbs  C  J.  however  was  of  a  different  opinion,  and  di- 
rected a  nonsuit,  which  I 

Vaughan  now  moved  to  set  aside,  contending  first, 
that  the  retrospective  habendum  miade  the  Defendant 

(^)  5  Term  IUj>»  130. 

S  3  owner 
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1815.        owner  of  the  improved  rent  at  the  time  of  building  the 

Taylor      P*^  "^^^ »  °®^^  ^*^  ^^^  ™®'*  possession  of  the  house 
^  at  the  time  made  him  such ;  and  thirdly,  that  the  lease 

^BESk  contained  evidence  that  there  had  been  a  previously 
subsisting  agreement  for  a  building  lease  from  the 
ground  landlord  to  the  Defendant  at  the  time  when  he 
rebuilt  the  house.  There  had  been  in  hct,  be  saidi^ 
such  an  agrecdncaat)  wludi  he  would  produce  on  aa-i 
other  trial* 

GiBBS  C  J.  If  the  Plaintiff  had  shewn  an  agree- 
ment for  a  leasee  I  think  she  would  have  succeeded  in 
bringuig  this  within  the  case  of  Peek  v.  Wood.  Ther^ 
when  the  premises  V9eape  buih,  it  was  held  the  Defisnd- 
ant  was  answerable  for  half  the  party  wall ;  but  there 
the  agreement  was  made  while  the  wall  was  building  I 
cite  this  only  to  shew,  that  under  an  agreement  the 
tenant  might  be  esteemed  owner  of  the  improved  rent, 
but  we  cannot  infer  an  agreement  from  the  &cts  that 
appear  to  ns.  Suppose  it  were  the  case,  that  a  tenant 
from  year  to  year  had  rebuilt  the  house,  might  not  the 
landlord  (though  a  hard  case)  turn  him  out  immedi- 
ately? If  you  take  the  lease,  you  must  take  it  such  as 
it  is,  and  it  only  says,  in  consideration  of  having  re- 
built ;  it  recites  no  ^eement,  and  on  the  case  the  Plain- 
tiff now  opens,  she  must  have  been  nonsuited  at  the  trials 
for  the  agreement  was  in  writing,  and  she  had  it  not 
there.  The  mere  possession  of  the  house  did  not  make 
the  Defendant  owner  of  the  improved  rent« 

Rule  refused. 
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WOHLENBERO  V.  LaOEMAN.  ^^^  ^• 

QOPJJEY  S^t.  bed  obtaiaed  a  rule  mfi  for  a^  Where  arbl.       ^ 

altacbmcnt  for  noB-pByment  of  a  ftun  of  noa^  ^"^^^z     ^ 

purauaiit  to  an  awards  upon  the  reading  of  the  awen}  bd^e  the  time   /cP^- 

and  rale  of  Court /or  the  eutuniflnon,  and  v|Mifi  an  #fii-  for  making 

davit  that  the  dcf^onent  saw  the  arbitrators  levaraUy  aiid^hi!^»« 

aign  end  puUkh  their  award  thereto  anoexec^  and  laised  it,  and 

that  their  names  subscribed  thereto  were   of  their  °^^|^^ 

award  mtht 
hands  writings  that  the  deponent  had  pevsonaUjr  aenred  additional 

the  Defoidaat  wkh  true  copies  of  the  award  end  rule  ^^so^m  order 
of  Court  recording  the  submission,  and  at  the  same  DefemLitinte 
time  shewn  him  the  original  award  and  rale^  and  d0-  contempt  for 
manded  the  money,  J^SJirfST 

'  award>  there 
Vaughm  Serjt    shewed   eanse   against   this  rale^  ^^^ 
upon  the  ground  that  the  submission  by  bond,   on  the  time  has 
which  the  rule  fcnr  the  attachment  was  drawn  up^  ^^^^  enlaiipedi 
was  oonditidned  for  performance  of  the   award,  so  ^^^^  ^^^ 
es  it  were  made  in  writing  ready  to  be  delivered  on  within  the  en- 
or  before  the  first  day  ofJpril,  or  on  or  before  Mioh  jj^j^^^ 
other  day  to  which  the  arbitrators,   or  any  two  of  Defendant  has 
them,  Aould  think  fit  to  enlarge  the  time  for  making  ^^''^"^ 
their  award  by  indorsement  on  those  presents,  with  ^^^^^  ^  ^^^ 
power  to  make  the  submisrion  a  rule  of  court,  whioh  iactt. 
had  been  done.    The  arbitrators  reciting  in  their  award,  ^  ^^^  ^ 
that  by  memorandums  on  Ae  bonds,  dated  the  24tli  of  for  an  attach- 
Marci  and  28th  of  April,  the  time  for  making  their  JSr^LSof 
award  was  enlarged  until  the  first  of  Juiy,  proceeded  to  an  awards 
award  the  sum  demanded ;  in  witness  whereof  diey  ™u^»  contrary 
thereunto  set  their  hands  the  18th  of  Jlfiry  18 15,  and  ^^^^ 
the  deponent  attested  die  execution  thereof^  but  there  ways  tute  the 

was  no  affidavit  that  the  arbitrators  had  in  fact  enkrged  ^°^^  ««*»- 

^  ""Jn  of  the 

me  time  for  making  their  award  beyond  the  first  day  cf^.vinL 

8  4  4jnili 
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iSi'jf.        Aprils  not  only  ought  that  fiict  to  appear  uponoatfa, 
w    JL«»ijm  ^^  *^  ought  also  to  appear  on  oath  that  the  fact  of  en- 
^i  largement  within  the  original  time  was  made  known  to 

Lagemak^  the  Defendant,  before  he  could  be  punishable  for  a 
tontempt  of  the  Coutt  in  disobeying  the  award ;  and  it 
is  sworn  that  the  office  copy  of  the  rule  of  Court  for  the 
submission,  which  was  served  on  the  Defendant^  had  en 
it  no  copy  of  the  indorsement  on  the  bonds  enlarging 
the  tinke.  This  point  had  been  twice  decided  in  the 
Court  of  King's  Bench,  in  the  cases  c^  Qeorgew.  Z/mse^ 
ley  (a),  atid  Ddms  v.  Vass  (6).  -It  would  have  been 
improper  that  the  bfficer  of  the  Court  should,  as  was 
.  su^ested  by  the  cbunsei  for  the  Plaintiff  on  the  motion 
for  the  rulej  have  copied  into  the  rule  of  submission  the 
indorsement  of  enlargement  which  was  on  the  bond, 
for  it  was  not  authenticated  to  that  officer  by  any  affi- 
davit, as  the  bond  of  submission  itself  was,  for  warranting 
him  in  drawing  up  the  rule. 

iCofley  in  support  of  his  rule.  In  Gedrgc  n  LoUseUy 
it  did  not  appear  on  the  award  itself,  as  here  it  does, 
that  the  arbitrators  had  enlarged  the  time  for  making 
their  award ;  so  that  the  award,  on  the  |ace  of  it,  ap- 
|y»red  to  be  made  after  the  authority  was  expired.  It 
•  is  not  the  ordinary  practice  in  the  affidavit  of  the  exe- 
cution of  an  award  made  for  an  attachment,  to  swear 
that  it  is  executed  on  the  day  of  the  date,  or  that 
it  was  ready  to  be  delivered  out  before  the  day ;  but 
only  that  it  was  executed,  the  rest  is  left  to  be  coUected 
from  the  date  of  the  award.  [To  this  the  officers  of  the 
Court  agreed.]  And  on  diat  affidavit  of  the  execution, 
the  attachment  goes.  Omnia  rite  acta  presumun^ 
iwr.  Credit  is  given  to  the  award  itself,  that  it  is  made 
in  due  time.    Here  the  arbitrators  are  to  make  an 

award 
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nwaid  before  the  ist  of  ApriU  and  on  the  award  they  re->       1 815. 


cite  that  on  the  24th  of  March  and  a8th  of  April  they 

had  enlarged  the  time ;  and  before  the  day  to  which  9. 

the  time  stood  enlarged,  they,  award.    Admitting  that    Lagsman'. 

the  case  of  Dam  v.  Vast  is  repugnant  to  this  doctrine, 

it  is  a  single  case,  not  in  this  Court,  and  not  founded  in 

reason.    The  instrument  is  in  Court  to  be  inspected;  the 

Defendant  is  no  party  to  it,  it  is  the  act  of  strangers* 

The  Court  will  look  at  it,  and  give  credit  to  it  for  the 

facts  therein  stated. 


GiBBS  C.J.  We  think  that  on  pririciplc,  inclc*- 
))endently  of  the  authority  of  those  cases,  this  objeetiort 
must  be  allowed.  This  is  a  motion  fqr  an  attachment 
for  disobedience  to  a  rule  of  Court:  the  Defendant 
must  have  notice  that  the  award  was  made,  and  that 
he  was  called  on  to  obey  it.  Here  is  a  submissioti  to 
ah  award  to  be  made  within  a  precise  time,  but  which 
is  to  be  extended  if  the  arbitrators  think  fit.  But  it 
IS  necessary  that  the  Defendant  should  have  notice 
of  any  extension  of  the  time,  and  that  the  award  was 
made  within  the  extended  tim».  There  is  no  affidavit 
that  the  Defendant  in  this  case  had  notice  of  the  ex- 
tension of  the  time,  or  of  the  award  being  made  wiUiin 
the  extended  time.  On  the  other  hand,  it  is  sworn 
that  the  Defendant  was  served  with  a  copy  of  a  rule 
%ith  no  indorsement  of  the  Enlargement  thereon..  It 
does  not  appear  to  us,  therefore^  that  the  party  charged 
with  the  contempt  of  the  Court  had  sufficient  notice 
to  bring  him  within  that  charge.  We  think,  on  prin- 
ciple, if  there  were  no  decided  cases  on  the  subjccti 
this  would  be  so;  but  we  also  should  be  sorry  to  differ 
from  the  two  cases  cited.  I  do  not  mean  George^. 
Ijofudeyy  but  Dam  v.  Vass  and  Moule  v.  Stawell,  a  cas^ 
stated  11;  a  note  to  the  former.    Those  two  decisions 

are 
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1815.       «R  not  difltngaiduible  in  tetns  from  this.    At  to  dv 
^"y— -^    aignment  used  fiir  dw  Plaiadf!^  that  in  praedee  dtc 
WoBLonrae  ,£||j„|(  ^^  ^  «ttacbineitt  never  states  die  date  of 
LAflBiAH.    theexecadoDt  wejratliattheoidiiiaiyfonB  ctfaflUlav^ 
fer  dblainiiig  an  attadunent  pofalithad  in  the  books  of 
practice  {a)  docB  not  ft&le  the  date  of  the  aimd,  but 
though  it  does  not  in  tenoB  aUte  that  it  was  executed 
on  that  day,  it  nsjr  be  doo^l&d  whether  it  mi^t  not 
bear  that  inteipretatioDy  and  we  think  it  worthy  to  bb 
considered,  whether  it  would  not  be  advisable  to  alter 
the  language  of  similar  affidavits.     However,  inde- 
pendently  of  that  circumstance,  we  think,  both  on 
principle,  and  on  the  authority  of  the  decided  cas^ 
that  this  objection  must  be  allowed. 

Rule  discharged  without  cofts. 

The  awwd  itself,  instead  of  a  copy  thereof  having 
been  annexed  by  the  PlaintiiF  to  the  affidavit  for  the 
attachment,  and  deposited  on  the  files  of  the  Court, 
the  Plaintiff  had  not  the  means  of  shewing  the  De- 
fendant the  award  itself  upon  a  further  demand;  and 
therefore  Copley  now  obtiiined  a  rule  nisi  that  the 
award  itself  might  be  taken  off  the  file  and  delivered 
by  die  officer  to  the  Plaintiff's  attorney,  upon  w  underv 
taking  to  return  it  into  the  office  upon  a  day  named. 

Tkoiigh  wa,  Vttughtin  an  a  ^ubse^icnt  day  moved  to  set  aside 

^iuvtor  00     ^^  award,  first,  oa  the  ground  that  it  was  uncer^ 

a  <]uettioii  of 

nijndlawaad  tein;  for  it  awarded  chat  a  certain  debt  of  ^^oL  ^ 

$ct  hai  aUow-  ^uld  be  paid  by  the  Plaintiff  and  the  Defendant,  in 
ed  traiisactioiu 

apfMuvntly  tllegaly  as  premrams  of  msuraaoe  on  a  voya^  to  an  hostile  port,  tke 
Court  will  not  «t.asMe  the  awaad.  ^ 

An  award  that  two  pereont  shall  pay  a  debt  in  proportion  to  the  sharet  whi^ 
they  held  in  a  ceitain  ahip,  the  ratio  of  their  shares  not  being  a  subject  of  dispute,  b 
fifficioitly  ceitaia. 

(tf)  lUW  Practical  ferifU,  ^^s*  •^*  4^ 

I  pro- 
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proportion  to  the  shares  which  they  severally  had  held 

ui  a  certain  ship,  not  ascertaininir  what  those  shares  ,^ 

were ;  and  the  Plaintiff,  being  a  foreigner^  ^raa  not  in  ^ 

law  entitled  to  the  benefits  of  BiHtish  registry,   and     Iaobman. 

therefore  legally  had,  and  conid  have^  no  share  in  the 

ship.    He  also  moved  on  the  ground  that  the  arbitrator 

had  allowed  in  account  premiums  of  insurance  on  an 

illegal  voyage,  namely,  to  Rotterdav^  an  hostile  port. 

He  also  urged   that  usurious  commission  had  been 

allowed. 

GiBBS  C  J.  We  do  not  think  there  is  any  ground 
for  granting  this  rule.  The  application  is  made,  first, 
on  the  ground  that  the  award  is  uncertain,  in  directmg 
that  the  debt  should  be  paid  in  proportion  to  the  share 
in  the  ship  which  each  formerly  had.  As  it  does  not 
iqppear  that  it  was  in  dispute  between  the  parties  what 
those  shares  were,  the  award  is  final  for  all  those  pur- 
poses for  which  it  was  intended  to  be  made.  There  is 
a  dispute  about  a  ship,  and  the  Defendant  insists,  that, 
as  the  Plaintiff  was  a  foreigner,  the  whole  aflbir  was 
iU^al ;  it  may  be  so,  but  these  were  executory  matters, 
and  when  such  are  referred,  and  settled  by  arbitriitorsi 
the  Court  will  never  set  the  award  aside.  The  ground 
of  the  insurance  also  is  pne  which  the  Court  cannot 
take  into  consideration.  If  an  arbitrator  acts  directly 
agi^nst  law,  the  Court  will  set  aside  the  award ;  but  if, 
in  a  matter  mixed  of  law  and  fact,  he  mistakes  some  of 
the  points,  they  will  not  therefore  set  aside  an  award, 
Ddver  v.  Bamet{a).  As  to  the  objection,  that  usuri- 
ous commission  was  given  by  the  arbitrators,  it  was  a 
fiurt  for  them  to  ascertain;  we  therefore  see  no  reason 
to  grant  a  rule  wliich  ultimately  cannot  be  supported. 

Rule  refused* 

{a)  AntCt  u  48. 
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Mackie  v.  LandoJ^. 
Same  v.  Lewis. 

ttnder  the  HPtllS  was  an  action  of  debt  on  the  statute  52  G?.  3. 

statute  s%G  $.  ^         ^   ^  ^^  ^^^  ^^  ^^  ^,j^  ^^jjjj.^  Chambre  J.  at 

t.  39.  J.  IX*  a  ■'^ 

ftuitter  <tf  a  tne  Km/  Spring  assizes  1815,  it  was  proved  that  the 

vefsel  who,  iJefendant  in  his  vessel  the  John  Weston^  of  i  o  tons  but- 
^e  westvjari  ^^^  ^^  ^4^  ^^^  draft  of  water,  in  his  course  from  the 
t)ound  to  Shy  f^s^  Indies  came  from  the  loestward  of  FolksUme  bounfl 
^e  in  t  c  (q^  ^  place  in  the  2j4awtf5,  namelj",  London^  and  that  he 
Medviay^TZ'  did  not  at  the  time  when  his  ship  was  discovered  to 
fuses  to  take  a  the  iBe5/aarrf  of  Jb/it^^onf,  or  at  anytime  during  her 
U  liable  to  a  *  Course  from  thence  to  the  line  that  might  be  drawn 
penalty  equal  from  the  buoy  of  the  Brake  to  Sandaicn  Castle^  hoist  an 
to  double  the  ^j^j^j^  j^^^]^  ^  ^  signal  for  a  cinque  port  pilot  to  come 
several  sums  on  board,  and  that  during  such  course  he  was  hailed  by  a 
payable  for  pilot,  but  while  he  was  coming  on  board,  the  Defendant 
^\l*cewhcre  took  advantage  of  a  breeze  which  sprung  up,  and  sailed 
heisboundfirst  off  from  him.    The  additional  penalty  of  5/.  for  every 

^  ^  f  ?  50  tons  of  her  burthen  amounted  to  loL  and  the  double 
tm  board,  to       -^  ^ 

the  termina-  |>ilotAge  was  8  gumeas,  if,  as  the  Defendant  contended, 
tionofhis  ^^  measure  of  the  forfeiture  was  to  be  the  pilotajye  due 
for  tto  voyage  from  the  wcstaoard  of  Folkstone  to  the 
DamnSi  but  the  Plaintiff  contended,  that  he  was  further 
entitled  to  double  the  amount  of  the  pilotage  for  the  re- 
sidue of  the  ship's  voyage,  namely,  from  die  Dcracns  to 
Cravesendj  which  was  22L  16s.  9A  more.  The  jury 
found  a  verdict  for  tSL  Ss.  being  the  double  amount  of 
the  pilotage  from  the  Westward  of  Folkstone  to  the 
'DarwnSy  and  zoZ.  as  the  additional  penalty  of  5/.  for 
every  50  tons  burthen  of  the  vessel,  with  liberty  to 
tnove  to  increase  it  to  41L  43.  ^d.  if  the  Court  should 
be  of  opinion  that  the  Plaintiff  was  entitled  thereto. 

Accordingly 


m  THE  rirrY^MFTH  Yeae  of  GEORGE  III. 


^57 


Accordingly  Best  Seijt.  in  JBaster  tenn  obtaixfed  nT 
XHiIe  nisi  to  enter  tbe  verdict  on  the  8th  count,  which 
warranted  the  penalties  amounting  to  41/.  45.  gd,,  con- 
tending that,  though  the  statute  had  not  said  in  express 
tenns  what  were  to  be  the  termini  of  the  voyage  the 
pilotage  whereof  was  to  be  the  measure  of  the  penal^» 
it  must  be  intended  of  all  the  remaining  voyage  of  the  ship 
during  which  she  was  boimd  to  keep  a  pilot  on  board. 


1815. 

Mackie 

v. 
Lakdo^v 


Shejherd  SoIicitor^General  on  this  day  shewed  fmuse ; 
be  contended  the  measure  of  the  penal^  was  only  tbe. 
double  of  the  pilotage  of  that  part  of  the  voyage  durixig 
whidi  by  the  statute  the  Defendant  was  bound  to  have 
his  flag  flying  as  a  signal  for  a  pilot ;  namely»  from  the 
Kcestward  oiFolkstone  to  the  Dcwnsy  at  which  place  the 
statute  made  a  rest  in  tbe  voyage,  and  an  alteration  in 
the  rates  of  pilotage ;  for  there  thfe  Defendant  was  en-* 
titled  to  anchor,  as  was  usual,  and  non  constat  that  he 
would  again  sail  thence  for  London  without  taking  n  pilot 
on  board,  if  he  did,  it  would  be  a  new  and  distinct  ofience, 
for  which  a  separate  penalty^  namely,  the  double  of  the 
pilotage  from  the  Downs  to  London,  was  enacted^  To 
hold  otherwise,  would  be  to  give  the  statute  a  construe* 
tion  which  would  inflict  very  unequal  penalties  on  dif- 
ferent ofienders  for  the  same  offence ;  for  if  two  ships 
together  came  from  the  westroard  of  FolOcstone,  intend- 
ing to  anchor  in  the  Downs,  the  one  bound  to  the 
north  of  England,  the  other  to  London,  and  both 
omitted  to  take  a  pilot,  the  one  would  incur  only  the  pe- 
nalty of  double  the  pilotage  from  the  westward  of  JFbM- 
stone  to  the  Downs,  while  the  other  would  incur  the  ad- 
ditional penalty  of  double  the  pilotage  from  the  Downs 
to  London,  A  further  circumstance  worthy  of  nptic^  is, 
that  the  pilotage  for  the  two  several  parts  of  the  voyage 
is  computed  on  a  diflferent  principle,  viz.  that  from  the 
Downs  to  London,  varying  according  to  the  depth  of 

water 
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1815*       water  ti^hkh  theireaid  draws,  white  A^  from  Ihe  wesi' 
ward  ofFMsUme  to  the  Dram  i»  n  som  cntabi  tar 


Vi 


^^^^      sdft  of  whatever  burthen. 


Bea^  relied  on  the  words  of  the  tUHMat,  as  dear,  and 
not  to  be  controakd  by  inferences  to  be  driwn  from 
the  schedule :  he  was  slopped  by  the  Coaftt 

GiBBS  C.  Jk  There  is  no  measure  by  whidi  this 
penalty  can  be  ascertained,  except  by  the  voyage  which 
the  ship  is  about  to  perform,  and  which  the  act  directs 
she  shall  not  perform  wtthout  a  pilot.  She  is  bound  to 
have  a  flag  flying,  and  to  take  a  pilot  on  board  as  soon 
as  she  passes  Dtmgeness^  and  if  a  pilot  offers  himself 
and  she  refuses  to  take  him  on  board,  he  is  entitled  to 
recover  penalties  against  the  master,  and  they  cannot  be 
measured  otherwise  than  by  the  suiki  whidi  the  pilot 
would. hare  been  entitled  to  receive  if  he  had  been 
permitted  to  perform  the  duties  which  the  act  directs. 
The  IHaintiff  is  therefore  entitled  to  the  larger  sum,  and 
the  verdict  must  be  transferred  from  the  first  count  to 
the  eighth* 

Rule  absolute. 
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BAttTLEtT  V.  TucHiN  and  Another.  •^««»  7-  .. 

'pHIS  was  an  action  for  money  had  and  teemed^  and  A  bankrupt's 

*>r  interest,  brooglil  to  reoorcr  from  the  Defiend-  assignees  had 

contractCu  tot 
ants,  who  wdre  auctioneers,  -  the  deposit  paid  by  ttie  the  sale  of  his 

Flafaitiff  on  being  declared  the  purdiaser  of  certain  copyholdbnds, 

prennes.    At  the  trial  of  the  cause  before  6«Ms  C  X  ^^^^"^l,^ 

at  the  sittings  after  Miehatlmat  term  i9i4,  a  verdict  commission 

was  feund  for  the  PlaintifT  far  the  deposit  without  "^^^^^^^^ 

superseded^ 
mterest,    snbject   to   a   case,  which  stated  that  oa  because,  when 

i3th  Murek  1813,  a  eoinmiision  of  bantamptcy  issued  it  issued,  the 
against  M.Pri€e,  on  the  petition  of  BenneU  and  C6.,  "^^^^^ 
he  was  dedared  a  baakmpt,  and  Ids  property  assigned  was  not  due : 
to  Jom$   and  Mercer^    under   whose   direction,    on  Another  com- 
a7th  Juiy,  the  Defendants  put  up  to  sale  by  public  "j^ole'ple- 
auction  part  of  the  bankrupts'  copyhold  estates :  the  tition  of  a.10- 
Flaiatiff  was  dedared  the  purchaser,  and  acconUng  ||^^^'i[^,^^ 
to  the  conditions  of  sale  paid  a  deposit  of  20  par  cewL  assignees  were 
and  signed  an  agreement  for  payment  on  the  re-  chosen:  Held 
-urinde.  cny^A^  ,813,  on  h.To.g  .  good  ^^^ 
tide:  aft  alMtract  vaas  delivered  and  apptoved  of  oa  abandoned  his 
96tk  Jbigvir  f gij,  by  the  Pbindfi^  who  afterwai^  in  ""^"^J^^ 
in  negotiating  a  loan  on  the  estale,  in  order  to  com-  eommission, 
pleee  hia  purchase^  p«t  the  abstract  into  the  hands  of  a  might  recover 
persoa^who  on  the  aad  of  OWoAer  rejected  the  title,  J^.^  ^ 
iqqari^g  the  PhMntilg  that .«: /VyVit  to^  only  an  estate 
for  life  in  the  premise^  of  which  the  assignees  were 
thereupon  informed  by  the  Plaintiff.    In  Michaelmas 
term  1813,  an  action  was  krought  by  the  bankrupt  to 
try  the  Taliditgf  of  the  oommisfion^  in  which  he  recovered 
averdiot  at  the  sittfaigs  after  that  term,  upon  the  ground 
that  the  petitioning  creditor's  debt  was  not  due  until 
some  days  after  the  issuing  of  the  commission,  and 
judgment  in  that  aetion  was  signed  in  Hilary  term  1814. 

On 


/?' 
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On  tbe  ist  oi  February  18x4,  the  Plaintiff  aband(»ied 
his  purchase,  and  required  a  return  of  the  deposit  with 
interest  The  assignees  insisted  on  the  coippletion  of 
the  contract  On  die  3d  Mardi  18x4,  the  commission 
yrv&  superseded}  and  on  the  following  day  a  second 
comxnission  issued  directed  to  the  same  commissioners, 
upon  the  petition  of  Ckatfield^  upon  which  M?  Piice 
was  declared  a  bankrupt  On  tbe  22d  Mfurch  i8)[4, 
Jones  and  Mercer  were  again  chosen  assignees  under 
the  second  coamussion,  and  an  assignment  executed. 
The  writ  in  the  present  action  was  sued  out  on  tbe 
1 2th  of  March  18 14.  The  Defendante  had  not  paid 
over  the  deposit  money  to  the  assignees,  at  the  time 
of  bringing  the  action,  nor  were  the  objections  (if  any} 
which  had  been  made  to  the  title  removed.  Hie 
question  was,  whether  the  Pllaintiff  was  entitled  tQ 
recover* 


Bea  Seijt,  for  the  Plaintiff,  waa  stopped  by  di^ 
Court 

Copley  Sexjt,  for  the  Defendants,  contended  that  it 
was  an  answer  to  the  acdon,  if  the  Defendants  were 
aiabled  at  any  time  before  the  trial  of  the  cause  to 
make  a  good  tide,  though  acquired  by  them  even  since 
the  acdon  commenced;  for  which  he  cited  Thomson  v^ 
Miles  (a).  But  further,  the  assignees  had  at  the  time 
of  die  abandonmeiit  the  actual  legal  estate,  which  they 
could  have  transferred. 

Per  Curiam.  We  all  ^ree  in  thinking  that  at  the 
dme  the  Plaindff  gave  the  Defendants  nodce  of  aban- 
doning his  purchase,  the  contract  was  at  aa  end: 
rdm  sic  stantibus^  the  contract  could  not  have  been 


(a)  1  &/.  M  p.  Cm.  284 . 

4 
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performed,  because  the  contract  was  made  with  assignees       1 8  i;. 

of  a  bankrupt,  and  there  was  then  no  valid  commission     !,     -      ' 

Bartlett 
•abaisting:    therefore  the  Defendants  had  not  then  a  ^^ 

gcxxl  I^gal  estate ;  for  to  prove  that  proposition,  they      Turimr. 

n^ust  have  b^un  by  proving  the  petitioning  cr^itor's 

debt,  which  they  could  not  do. 

Judgment  for  the  Plaintiff. 


Kent  v.  Yates.  '^'^  ^* 

T^HE  Plaintiff  having  signed  judgment  for  want  of  a  Where  a  writ 

plea,  Best  Sent,  for  the  Defendant  had  obtained  a  "  '^"7*^*« 
,77  .        .1  ,.1        on  the  last 

rule  ntsi  to  set  it  aside  as  premature^  contending  that  return-day  of 

the  Defendant  was  entitled  to  an  imparlance,  under  the  one  term,  the 

circumstances,  which  were  these;  the  writ  was  return-  i,"^"b^/ 

able  on  the  last  return-day  of  Easter  term.     The  De-  ,to  declare  de 

fendant  put  in  bail,  but  had  not  perfected  them,  when  ^'  '•'•''» " 

the  Plaintiff,  on  the  a5th  of  Afcy,  which  was  after  the  pu^ion  to  de- 

essoign-day  of  Trinity  term,  delivered  his  declaration  clare  before 

de  bene  esse,  entitled  of  Easter  term.  ^/  ^i^-^f 

'  of  the  next 

term;  and 
Vaughan  Seijt.  shewed  cause,  upon  the  ground  that  therefore  the 
the  Defendant  was  entitled  to  no  imparlance;  for  the  n^^ ^tjtjed'to 
Plaintiff  had  been  guilty  of  no  laches :  he  could  not  an  imparlance. 
declare  in  chief,  because  the  Defendant  had  not  per- 
fected his  bail,  and  he  was  not  bound  to  declare  ek  bene 
esse,  as  was  held  here,  in  the  case  of  Bailey  v.  Hoftt'^ 
ler  (a),  and  in  the  King^s  Bench,  iif  the  case  oiBoUeston 
V.  Scott,  (i) 

Besty  in  support  of  his  rule,  admitted  that  the  D^end- 
ant  was  not  bound  to  declare  de  bene  esse,  but  urged, 

{«)  2  Bqu  a  PuIL  xa6.  {t)  $  Term  Kip.  37a. 

Vol*  VI.  T  that 
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1815.  ^  that  if  he  did  80  declare,  he  was  bound  by  ihe  stant 
rules  as  if  he  had  declared  in  chief.  The  practice  is 
well  known,  that  where  a  writ  is  returnable  upon  the 
last  return-day  of  one  term,  and  the  Plaintiff  does  not 
declare  till  after  the  essoign-day  of  the  succeeding  term, 
the  Defendant  is  entitled  to  an  imparlance.  Another 
objection  is,  that  the  declaration  is  entitled  of  the  pre- 
ceding term,  though  not  delivered  until  after  the  essoign- 
day  of  the  following  term. 

61BB8  C.  J.  This  rule  was  moved  on  the  groond 
that  the  Defendant  was  entitled  to  an  imparlance.  It 
is  now  objected,  that  whether  it  be  so  or  not,  the  pre- 
sent judgment,  signed  for  want  of  a  plea,  cannot  be  sup- 
ported, because  there  is  no  declaration  which  the  Defend- 
ant need  notice.  The  writ  was  returnable  on  the  last 
return-day  o( Easter  term;  the  declaration  is  entided 
o{  Easter  term,  which  is  right,  being  of  the  term  of 
which  the  writ  is  returnable.  Generally,  when  a  writ 
is  returnable  on  the  last  return-day  of  a  term,  unless  the 
Plaintiff  declares  before  the  essoign-day  of  the  subsequent 
term,  the  Defendant  is  entitled  to  an  imparlance,  but 
that  supposes  the  Defendant  to  have  done  all  that  is 
incumbent  on  him.  Here  the  Defendant  had  put  in 
bail,  but  he  had  not  put  the  Plaintiff  in  such  a  situation, 
that  he  could  declare  in  chief  before  the  first  day  of 
Trinity  term.  The  Plaintiff  therefore  could  not  have 
proceeded  more  expeditiously  than  he  has  done,  unless 
,  he  had  declared  de  bene  esse^  which,  according  to  two 
cases  cited,  he  is  not  bound  to  do.  The  consequence 
is,  that  the  Plaintiff  has  not  been  guilty  of  negligence, 
and  could  not  have  proceeded  more  expeditiously,  and 
therefore  the  rule  must  be  discharged.  This  rule,  I 
am  informed,  has  been  constantly  acted  on. 

Heath  J.     The  case  in  Bdsanquet  and  Puller  was 
decided,    overruling  the  same  authority  in  Crompton 

which 
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which  is  overruled  in  BoUeston  v.  Scott.     It  is  extraor-        1815. 
dinary  that  counsel  should  so  often  have  been  misled 
by  it. 


Kent 

a;. 
YATBh 


Chambre  J«  a  Plaintiff  is  not  obliged  to  declare 
de  bene  esse :  if  he  can  derive  any  particular  advantage 
from  it,  he  may  declare  de  bene  esse :  that  doctrine  has 
been  often  held  here. 

Rule  discharged  with  costs. 


Sir  Samuel  Romillt,  Knt.  v.  James.  Jum  9. 

T'llIS  was  an  action  for  money  had  and  received,  Devise  toH.iS., 
brought  to  recover  back  the   deposit   paid  on  a  «iy  brother's 
P  '    \  o  \      t     '      t*        .1  •on,  to  hold  t« 

contract  for  a  purchase  of  lands  m  fee  simple,  upon  jji^  and  his 

the  allied  insufficiency  of  the  title  to  be  derived  from  heirs,  and  in 
Henry  Smith  the  son  heremafter   mentioned.      The  [^^*  ^^^ 
cause  was  tried  before  Giblbs  C.  J.  at  the  sittings  after  ,on  should 
Michaelmas  term  1814,  when  a  verdict  was  found  for  happen  to  die 
the  Plaintiff,  subject  to  a  case,   wliich    in   substance  of  Either  of 
stated  that  T.Smith  by  his  will  dated  26th  September  their  bodies, 
1734,  duly  executed  and  attested  for  passing  real  pro-  then  to XC/^ri 
perty,  devised  to  his  brother  H.  Smith  all  his  the  testa-  xhis  is  not  a' 
tor*s  real  es^te,  subject  to  the  several  devises  therein-  defeasible  fee- 
after   expressed.      The    testator   then   devised   to  his  tJ|^^n*"^yi^ ' 
brother's  son  H.  Smith  all  his  the  testator's  estate  in  an  executory 
Eadnorshire.  called  the  Meadows  under  Stanmer,  (the  devise  over, 
premises  in  question,)  to  hold  to   him  and  his  heirs  tail. 
for  ever.     At  the  conclusion  of  the  will  are  these  w^ords.      Whether  a 
«<  And  further,  my  will  i^-,  that  in  case  my  brother,  maindercan 
and  his  son  my  nephew,  (meaning  the  devisees  of  the  maintain  a  writ 

of  intrusion, 

Or  a  writ  to  be  framed  on  the  statute  of  fFifJtmituter  the  ad  in  the  nature  of  a 
writ  of  intTusion*  qtutre. 

Devise  in  fee,  with  an  executory  devise  over,  whether  the  fine  of  tht  defiiee  i& 
£tt  thall  bar  the  executory  devise  over»  qtuere. 

In  a  court  of  law,  every  title  that  is  not  bad,  b  marketable. 

T  2  premises 
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1815.        premises  in  question,)  should  happen  to  die,  Kavidg 
RoMiLLY  Knt  "^  ^*^®  ^^  either  of  their  bodies,  then  I  devise  all  my 
ir.  real  estate  unto  my  nephew  Josias  Clerk  and  hisheirs.'^ 

James.  The  testator  died  without  having  altered  or  revoked 
his  will,  leaving  his  brother  H.  Smith  his  heir  at  law, 
and  his  nephew  H.  Smith  the  younger,  only  son  of 
H.  Smith  the  brother,  him  surviving.  By  indenture  of 
6th  September  1 739,  H.  Smith  and  H.  Smith  the  younger 
Covtaanted  to  levy  a  fine  sur  conusance  de  droit  come 
ceo  of  the  premises;  which  fine  should  enure  to  the 
use  of  H.  Smithy  and  H.  Smith  the  younger,  and  their 
heirs.  On  the  ist  September  1740,  at  the  Badnar 
great  sessions,  the  fine  was  aoccordingly  levied,  and 
duly  proclaimed.  By  lease  and  release  of  28th  and 
29th  June  1748,  between  H.Smith  the  younger,  i. 
lt.Si!fmmondSy  2.  and  22.  Hawkinsj  y,  (though,  ff.  Smith 
the  father  was  still  alive,  and  his  seisin  as  joint  tenant 
continued,)  H.  Smith  the  younger,  in  consideration  of 
55.  bargained,  sold,  and  released  the  premises  unto 
and  to  the  use  of  22.  Symonds  and  his  heirs,  to  make 
him  tenant  to  the  precipe  in  a  common  recovery  of 
the  premises,  which,  it  was  declared,  should  enure  io 
H.  Smith  the  younger  and  his  heirs,  and  which  re* 
covery  was  duly  suffered  accordingly.  H.  Smith  the 
father  died  in  1760,  and  had  no  other  issue  than 
H.  Smith  the  son.  H.  Smith  the  son  died  in  1775^ 
never  having  had  any  issue.  J.  Clerk  was  living  at  the 
death  of  H.  Smith  the  son,  and  laboured  under  none 
of  the  disabilities  mentioned  in  the  saving  clauses  of 
the  statutes  of  limitation:  he  died  in  1785,  viz.  within 
30  years  from  the  death  of  H.  Smith  the  son.  Neither 
«7.  Clerk  nor  his  heirs,  nor  any  other  person  claiming 
under  Clerk^  ever  had  the  possession  of  the  premises. 
Tie  question  was,  whether  the  Plaintiff  was  entitled 
to  recover. 

Lens 
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Lens  Serjt  for  the  Plaintiff  contended,  first,  That 
H.  Smith  the  son  took  under  this  will  an  estate  in  fee  „  ^  ^ 

-        1  .  .  J      .  »   ^,     ,      .      ROMILLY,Knt. 

simple,  with  an  executory  devise  over  to  J.  Clerk^  in  9. 

case  the  two  Smithsj  father  and  son,  died  without  leav-  James. 
ing  issue  at  the  time  of  their  decease,  and  not,  as  would 
be  contended  on  the  other  side,  an  estate  tail.  In 
siqipoit  of  this  construction  he  referred  to  the  cases  of 
Porter  v.  Bradley  (a).  Weekly  on  demise  of  Knight  v. 
Hiiggj  (6),  and  Eoe  on  demise  of  Sheers  v.  Jeffhy  (c). 
Secondly,  That  although  the  father  died  before  the  son, 
fae  did  not  leave  issue  within  the  meaning  of  the  will, 
because  at  the,  decease  of  the  survivor  of  them  there 
was  not  issue  of  either  left,  and  therefore  the  event  had 
occurred  upon  which  the  estate  was  to  go  over  to 
Josias  Clerk.  Thirdly,  That  though  Clerk  was  barred 
of  his  ejectment  l^y  the  lapse  of  20  years  since  the 
death  of  H.  Smith  the  younger,  yet  that  a  devisee 
might  maintain  a  writ  of  intrusion ;  or  if^  according  to 
Co.  Utt.  (d)  and  Fitzkerbert  (e),  that  writ  is  confined 
to  the  case  where  tenant  for  life,  or  in  dower,  or  by  th^ 
curtesy,  dieth  seised  of  such  estate  for  life,  and  after 
their  death  a  stranger  doth  intrude  upon  the  land,  yet^ 
under  the  statute  of  Westminster  the  2d,  (/*)  a  devisee 
may  maintain  a  writ  in  the  nature  of  a  writ  of  Intrusion^ 
which  ought  to  be  framed  for  the  use  of  devisees,  so 
that,  since  the  statute  of  wills  had  created  the  right,  a 
remedy  might  not  be  wanting  for  a  right  like  this, 
cadenti  sub  eodem  jurey  et  simili  indigente  remedio : 
That  however  is  scarcely  necessary,  for  in  the  case  of 
Smith  ▼.  Coffin^  {g)  the  form  of  a  writ  of  entry  sur 
abatement  was  altered  to  enable  a  bankrupt's  assignees 
to  sue.     In  Eastman  v.  Baker  {h)  a  demandant  claiming 

(fl)  3  Term  Rep.  143.  {e)  F.  N.  3.^03. 

(*)  7  Term  Rip.  3»».  (/)  13  Bd,  i.  c.  94* 

(r)  ia.589.  G)  SH.-B/.444. 

(d)  Co.  Lin.  »77.  b,  (b)  Anttf  \.  Z74* 

T  ^  under 
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1815.       onder  an  executory  devise,  recovered  m  this  Court  cm 
tilv  *r    ir  *  *  ^^  ^  intrusion,  without  objection ;  and  if  Clert 

K0MILLY,AJ1U        .    ,     -•  .         ,^  .        .         •  .         , 

a;.  might  himseli  maintain  the  writ,  there  is  no  reason 

James.       ^jjy  jjjs  heir  may  not     Fourthly,  If  the  devisee  over 
might  maintain  a  writ  of  intrusion,  he  was  not  barred 
by  the  lapse  of  time,  by  reason  of  the  statute  32  ff-  8. 
c.  2.,   in   any   less  period  than   50  years  of  adverse 
possession,  which  had  not  yet  elapsed  since  the  death 
of  H.  Smith  the  younger,  and  the  possession  of  the 
Smiths  was  not  adverse,  but  in  aid  of  the  title  of  Clerk, 
and   parcel  of  the   same   fee.     Lastly,  The  estate  of 
Clerk  was  not  barred   by  the  fine   of  H.  Smith  the 
younger,   and  five  years  non-claim,  for  the   fine  of 
tenant  in  fee   is   wholly  inoperative,   except  that   it 
operates  in   confirmation   of  his  former  estate^    this 
fine  was  therefore  in  fiirtherance  and  confirmation  of 
the  estate  of  the  former  tenant  in  fee,  and  the  estate 
given  by  the  executory  devise  is  parcel  of  the  same 
fee,  and  so  is  confirmed  by  the  fine,  not  displaced  by 
it     There  is  no  express  decision  of  this  point,  but  the 
dicta  of  judges  favour  this  opinion.     Lord  Hale  (a)  says 
an  estate  with  five  years  non-claim  must  bar  an  estate 
precedent  to   the  fine,   not  subsequent  to  it*     This 
estate  by  the   executory  devise  arises  after  the  fine 
,    and  a  new  fine  would  be  necessary  to  bar  it     In 
T^masin  v.  Mackworth  (A),  the  Court  notices  (c)  Sqffiff^ 
case,   and  observes,  that  if  the  first  lessee  had  been 
ousted  by  a  disseisor,  who  had  levied  a  fine,  then  the 
second  lessee  had  not  been  barred  by  the  fine^  because 
his    interest  then   would    never  have    been  displaced 
nor  turned  to  a  right.     In  the  present  case  the  fee 
of  Clerk^  lyhich  had  never  had  commencement,  was 
never  displaced  nor  turned  to  a  right  by  the  fine  of 
H.  Smith  the  younger.     Where  the  estate  is  a  fiiture, 

{a)  Foctu  V.  Saluhwyt  Bar  Jr.        (h)  Cartm  »»•       /" 
400.  (OiC^-A^XM.^ 

and 
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and  not  an  existing  estate^  there  the  fine  does  not  bar  it. 
In  Sej/mor'a  case  (a),  it  was  resolved  that  the  fine  levied 
to  the  bargainee  did  not  make  a  discontinuance  of  the 
remainder  to  Jokn  Cheyny^  because  it  did  not  touch 
or  displace  his  remainder,  and  no  estate  of  freehold 
passed  by  the  fine,  but  the  fine  with  proclamations 
corroborated  the  estate  of  the  bargainee;  and,  by  the 
statutes  of  4  H.  7.  c.  24.  and  32  //•  8,  c.  36.  made  his 
estate  more  perdurable,  (and  gives  the  reason,)  but 
if  the  fine  had  been  levied  biefore  bargain  and  sale 
enrolled,  it  had  been  a  discontinuance.  The  case 
itself  is  not  in  point,  but  it  establishes  the  general  pro- 
podtiony  that  to  give  any  operation  to  a  fine,  it  must 
be  of  such  a  nature  as  to  dispossess  some  estate. 
When  a  rightfiil  tenant  in  fee  levies  a  fine,  th^re  is  no 
new.qptate  created,  nor  displacing  of  any  old  estate,  all 
remains  as  before.  The  statute  gives  no  new  force  to 
any  fine,  it  only  makes  five  years  non-claim  a  bar,  in  the 
case  where  the  fine  was  before  calculated  to  be  a  bar« 

Copley  Seijt.  contra^  argued,  first  that  H.  Smith  the 
younger  took  an  estate  tail  with  a  remainder  over  in  fee 
to  Josias  Clerkf  and  that  the  remainder  was  barred  by 
the  fine  and  non-claim ;  next,  that  if  it  were  an  execu- 
tory devise,  the  contingency  had  not  happened  upon 
which  the  estate  was  to  go  over ;  thirdly,  if  it  had  hap- 
penedf  the  heir  of  Josias  Clerk  was  barred  by. the  fine 
and  non-claim;  if  not,  then,  fourthly,  that  he  was 
barred  because  he  had  not  entered  within  20  years,  the 
time  for  an  gectment ;  and  fifthly,  that  a  devisee  .l^ad 
no  writ  of  intrusion,  or  if  he  had  a  writ  of  intrusion,  or 
once  possessed  any  legal  remedy  whatever,  he  had  lost 
it  by  the  statutes  32H,  8.  c»  2.  or  21  Jac.  i.  c.  16,  ac- 
cording to  the  nature  of  the  writ;  though  he  conte^ed 
that  he  never  had  any  remedy  except  gectment,  and  had 

{a)  10  Co*  9i>^  Res*  \ 

T  4  now 
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1 8 If.       now  lost  that.    He  took  the  5th  objection  first    The 
writ  of  intrusion  will  not  lie  for  a  devisee.     Writs  arc 


ROMILLTyKnt.  ,  •        *•  - 

V,  in  the  register  drawn  with  great  nicety :  the  wnt  of  in- 

jAMESk       trnsion  will  lie  only  in  three  cases,  viz.  upon  the  intru- 
sion of  a  stranger  after  the  death  of  a  tenant  for  life^  te- 
nant in  dower,  and  tenant  by  the  courtesy:  this  particular 
writ  will  not  apply  to  a  case  of  the  present  description. 
The  power  given  to  the  clerks  in  Chancery  to  frame  new 
writs,  does  not  apply  to  enable  them  to  frame  writs  so 
widely  different  as  a  writ  must  be  which  would  be 
framed  to  meet  this  case.    A  proof  that  there  is  much 
difficulty  in  framing  a  new  writ,  is  this,  that  the  only 
instance  of  this  statute  having  been  acted  on,  is  that 
of  the  writ  in  casu  consimili  for  remedy  in  the  case  of 
alienation  in  fee  by  tenant  for  life  or  by  the  courtesy, 
which  is  framed  as  closely  as  possible  on  the  model  of 
the  writ  in  casupraoisOy  which  extended  only  to  alienar- 
tion  by  tenant  in  dower.     If  any  writ  were  to  be  formed 
for  the  present  occasion,  it  would  be  on  the  model  of  a 
formedon,  not  of  a  writ  of  intrusion,  for  formedon  in 
the  reverter  lay  at  common  law  on  an  estate  conditional, 
and  if  formedon  in  the  reverter  is  taken  as  the  model, 
the  devisee  must  also  take  all  the  consequences  of  it; 
and  one  consequence  is,  to  be  barrdd  by  20  years'  ad- 
.   verse  possession.     So  that  if  the  Plaintiff  has  a  right  to 
tesort  to  this  obsolete  statute,  for  which  there  is  no  rea- 
son, as  he  has  equal  remedy  by  ejectment,  yet  he  would 
not  advance  his  case.     Another  circumstance  would 
prevrat  the  Plaintiff  from  recovering  in  a  writ  of  intru- 
sion.    In  all  possessory  actions  the  demandant  must 
count  on  a  seisin  within  50  years  of  him  from  whom  he 
claims,  and  it  must  be  an  actual  seisin.  In  the  construc- 
tion of  the  6th  section  of  32  J?.  8.  c.  2.,  <<  actual  posses- 
sion  or  seisin,''  the  word  actual  has  been  holdento  apply- 
to  both,  BeviPs  case.  (a).  In  all  the  cases  the  demandant 

alleges 
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alleges  tbe  seisin  of  the  person  who  had  the  estate  an-       1815, 
tecedent  to  the  estate  for  life ;  thus  it  will  here  be 
cessaiy  to  count  on  the  seisin  of  the  devisor,  then  to 
shew  the  devise  for  life^  and  tbe  decease  of  the  tenant       Jamk. 
for  life,  and  the  intrusion,  otherwise  the  demandant  loses 
that  particular  remedy.    This  is  so  on  a  writ  of  right. 
The  demandant  cannot  count,  unless  he  counts  on  the 
seisin  of  his  ancestor  within  60  years:  he  may  enter 
within  20  years  after  his  tide  accrues,  however  distant 
be  his  ancestor's  seisin,  and  how  many  soever  may  have 
intervened;  but  the  statute  32 i/.  8.  deprives  him  of 
of  that  particular  remedy,  unless  he  can  count  on  the 
seisin  of  the  ancestor  from  whom  he  claims  within  60 
years :  so  here,  the  heir  of  J.  CJlerk  is  barred  of  a  writ  01 
intrusion,  because  he  cannot  count  on  a  seisin  of  the 
devisor  within  60  years.    2diy,  This  is  a  remainder  in 
tail  by  implication,  being  cut  down  from  a  fee-simple  by 
the  devise  over  to  J.  CZer^.  i>fm^,  on  the  demise  of  4^ar 
▼.  Jgar  (a).    After  a  devise  in  fee,  ^<  In  case  my  said  son 
and  daughter  both  happen  to  die  without  having  any 
.  child  or  issue  lawfiilly  begotten,  then  I  devise  tbe  re- 
version and  inheritance  to  Bichard  Agar  and  his  heirs 
for  ever;''  Lord  EUenbcrough  C.  J.  held  it  a  clear  limit- 
ation in  tail,  and  Le  Blanc  J.  says,  it  is  a  known  rule 
of  law  in  the  construction  of  wills,  that  if  a  devise  over 
can  take  eSed  as  a  remainder,  it  shall  not  be  taken  to 
be  an  executory  devise.    This  will  is  as  nearly  similar 
in  words  to  that  as  possible.    It  was  natural  to  expect 
that  the  father  should  die  before  the  son,  and  then  the 
fiither's  part  would  come  to  the  son  in  tail ;  and  there- 
fore why  not  all  in  tail  ?    This  is  a  very  complicated 
.event,  that  the  survivor  should  die  without  issue.     In 
Barkm  v.  Salter  (£),  Sir  W.  OrarU  M.  R.  expresses  hun- 
§df  strongly ;  he  says  it  is  necessary  to  decide  the 

W  I9£a#/;  a53.  (*)  17  Tir/.  479- 

meaning 
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meaning  of  the  words  ^<  in  case  she  dies  wilhotit  iasue,'' 
whether  they  are  to  be  construed  without  issue 


|toiiiLikT»Kat* 

««•  tsllys  or  at  the  time  of  the  daughter's  death.     Ever 

JambU  gince  the  case  of  Beauclerk  v.  Dormer  (a),  I  think,  a  dif- 
ferent rule  has  prevailed,  and  it  is  now  settled  that  un- 
less there  are  expressions  or  circumstances  from  which 
it  can  be  collected  that  these  words  are  used  in  a  more 
coiifined  sense,  they  are  to  have  their  legal  significa- 
tion, viz.  death  without  issue  generally/*  So,  that 
learned  Judge  inclines  to  this  construction,  unless  there 
are  words  strongly  inferring  the  contrary.  In  Porter 
T.  Bradley  the  word  "  behind*'  was  relied  on.  Neither 
Porter  v.  Bradley  nor  Boe  v.  Jeffery^  therefore,  are  ad- 
verse to  the  Defendant  on  this  occasion.  Having  and 
leaving  issue  are  synonymous.  It  could  not  in  this  case 
tnean  having  had  issue ;  for  one  of  them,  the  firther, 
bad  had  issuer  It  means  having  issue  generally,  and 
it  is  necessary  for  the  Plaintiff's  purpose  to  put  on  the 
will  a  complicated  construction,  not  countenanced  by 
Ifiw,  nor  founded  on  this  case.  But  next,  if  this  be 
not  an  estate  tail,  the  contingency  has  not  Yaa^ 
pened,  for  the  estate  is  to  go  over  if  both  shall  die 
without  leaving  issue  of  either  of  their  bodies,  this 
might  have  taken  place  in  one  event,  namely,  if  the  son 
had  died-  first  without  issue.  The  proposition  stated  on 
'  behalf  of  the  Plaintiff,  is,  that  a  fine  operates  nothing 
where  it  devests  no  estate.  In  Focus  v.  Salt^ury  the 
answer  was,  partes  Jinis  nihil  habuerunt^  for  he  who  le- 
vied the  fine  was  considered  by  the  Court  as  a  lessee 
at  will.  The  case  of  Saffyn  v.  Adams  reported  in 
Croke  James  (t),.  occurred  in  the  King's  Bench  a  year 
after  the  case  reported  in  Coke^  which  was  in  this  courts 
but  it  evidently  relates  to  the  same  property,  and  there 
.  are  the  same  circumstances,  and  in  Cro»  Jac.  it  is  held 

{a)%Atk.i6i.  (^)  60. 

that 
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#iat  a  fine  levied  before  the  commencement  of  a  term        18 15. 
shall  not  bar  the  termor,   if  ^laim  be  made  within     ^-    ^'     ^ 


5  years  after  the  term  comes  m  esse  ;  but  if  the  poa^         .^^ 
session  be  not  claimed  within  5  years  after  the  term       Jamss. 
eomes  in  esse^  it  is  a  bar,   Co.  Dig.  (a).  Ace.     So)  here 
is  a  fine^  the  devisee  over  cannot  enter  until  the  contin- 
gency happens,  but  when  it  happens,  then  he  miist  en- 
ter within  the  5  years  after  the  estate  commenced,  it  is 
tme  that  a  fine  levied  to  one  with  notice  of  a  trust  does 
not  bar  the  trust  This  does  not  apply.   80,  iS^ymor's  case, 
and  many  that  have  been  cited,  are  not  in  point     The 
cmly  question  in  Seymor^s  casd  was,  whether  the  remain- 
der-man had  a  right  to  enter,  the  fine  was  connected 
with  the  bargain  and  sale,  and  all  were  one  conveyance* 
So,  Margaret  Podgei's  case  (6),  a  gf  ant  by  copy  of  court 
roll  to  three  tuccessivii  and  the  iee  was  conveyed  by  the 
lord  to  the  first  taker,  and  he  accepted  a  fine  levied  by  the 
lord;  it  was  resolved  that  it  did  not  operate  to  devest 
the  second  life  estate :  that  is  not  adverse  to  the  Defen- 
dant's proposition.     Lord  Coke^  on  SqffyrC^  case,  says, 
it  is  within  the  mischief,  and  that  the  construction  of  the 
statute  of  fines  ought  to  be  liberal.     Tlie  second  saving 
in  the  statute  of  fines  is  an  answer  to  the  observation 
made  on  behalf  of  the  Plaintiff  that  a  fine  does  not 
operate  on  a  future  .estate,  the  words  of  the  statute  are, 
by  force  of  any  gift  in  the  tail  or  by  any*other  cause  or 
matter  had  and  made  before  the  fine  levied. . 

Lens  in  reply.  As  to  the  argument  that  a  writ  of 
intrusion  will  not  lie,  because  that  and  all  other  writs 
are  formed  with  great  precision,  the  statute  of  Westmin^ 
sier  the  2d  was  given  for  that  very  purpose,  to  introduce 
such  modifications  as  would  accommodate  them  to  the 
occasion.    Therefore,  though  the  usual  vnrit  avers  th^ 

(a)  Co.  IHg^  rtntf  L  3.  (^}  9  O.  Jb^.  ie4*>^ 

preceding 
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1815^       preceding  tenancy  for  life,  it  must  be  varied  to  this 


^         "Tir     of  a  guasi  tenant  for  life.    There  10  no  poaition  m  the 
V,  '        books  that  the  wnt  of  intrusion  is  confined  to  those 
jAMn       three  cases,  of  tenants  for  life,  in  dqwer,  and  by  the 
courtesy,  though  it  extends  to  them.    There  is  no  ne- 
cessity that  it  should  be  so  restrained,  and  therefor^ 
though  the  statute  gives  no  authority  to  the  clerks  in 
Chancery  to  issue  new  writs  according  to  their  own 
notions,  the  Court  here  would  exercise  a  control  over 
them,   and  direct  what  new  writs  should  be  framed. 
The  formedon  in  reverter  in  substance  varies  much 
more  from  this  case  than  does  the  writ  of  intrusioo. 
Here  is  no  forma  dxmi.    This  exccutoiy  devise  which 
now  exists  is  a  mode  of  conferring  an  estate  not  then 
known.     Here  is  a  quasi  tenant  for  life,  for  though  not 
originally  tenant  for  life^  he  is  reduced  to  that  by  the 
not  having  issue.     This  certainly  is  neither  precisely 
the  case  for  a  writ  of  intrusion,  nor  for  a  formedon; 
but  it  is  nearer  to  the  first,  than  to  the  last     The  re- 
medy by  ejectment  is  not,  in  contemplation  of  law, 
one  of  the  remedies  looked  to^  as  remaining,  because 
it  applies  to  every  possible  right  of  possession.    As 
to  the  argument,   that  in  the  writs  of  right  and  of 
intrusion  the  demandant  must  count  on  the  seisin  of 
an  ancestor  within  60  and  50  years,  the  interme- 
diate estates  are  the  same  estates,  not  adverse^  and 
he  may  count  on  them.     It  would  be  very  extraordi- 
nary, if  the  length  of  continuance  of  the  particular  inte- 
rest should  impair  the  remedy  of  the  remainder  man. 
If  the  Defendant's  construction  of  the  6th  section  of 
32  i/.  8.  is  right,  that  the  seisin  of  the  ancestor  is  to  be 
the  actual  personal  seisin,  then,  if  the  first  taker  lives 
more  than  50  years,  the  next  in  remainder  is  for  ever 
barred :  but  the  seisin  of  the  tenant  for  life  is  the  seisin 
of  the  ancestor.    As  to  the  next  point,  that  this  is  an 
estate  tail,  in  the  case  dttdoi Denry  v.  Agar^  the  estate 
fio  was 
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i  plainly  not  intended  to  go  over,  unless  all  the  issue       181^. 
of  the  son  and  damrhter  fidled.  and  that  decision  does  _ ^     "*^" 

_^     ^     „     «.  _^    -  .  TT         •  •  -I  ROMILLYiKl 

not  at  all  afiect  this  case.     Here  is  no  intention  and  no  ,, 

declaration  which  can  afiect  the  general  failure  of  issue  >       Jambs. 
tbe  testator  contemplated  the  event  that  both  his  bro- 
ther and  nephew  might  die  and  leave  no  issue  of  the 
survivor.    As  to  the  4th  point,  on  the  effect  of  the  fine.' 
Much  stress  has  been  laid  on  the  words  of  tbe  statute 
and  the  counsel  for  the  Defendant  admits  that  no  case 
is  found  in  the  books  where  a  mere  tenant  in  fee  has 
levied  a  fine :  but  a  fine  levied  by  tenant  in  fee  has  no 
more  effect  than  the  fine  of  a  mere  stranger.    It  has 
been  argued  for  the  Defendant  as  if  the  statute  had  en- 
larged the  operation  of  fines,  but  it  merely  has  effect  to 
change  the  time  of  their  being  a  bar.    Thiss  tatute  was 
not  made^  because  fines  had  not  an  operation  large 
enough,  but  to  do  away  the  misehiefi  of  the  statute  of 
non-claim.     These,  general  wordi^  though  they  may  be 
large  enough  to  embrace  the  case,  yet  are  to  be  re- 
stricted to  the  limitation  of  time,  leaving  every  thing 
eke  exactly  where  it  was.     The  very  nature  of  barring 
by  a  fine^  is,  that  there  is  an  alteration :  the  whole  estate 
is  displaced,  which  makes  it  necessary  to  enter,  to  do 
away  the  new  estate.    The  cases  in  equity  only  are,  that 
all  who  come  under  a  trustee  make  themselves  trustees. 
SqffyrCs  case  in  Cro.  Jac.  differs  not  from  that  in  CokCf 
and  is  cited  in  Thomasin  v.  Machwrth.    The  fine  did 
not  devest  the  future  interest.     The  question  here  is 
not  merely,  whether  a  writ  of  intrusion  can  be  sus- 
tained, but  whether  the  purchaser  can  hold  the  land 
.  dear  of  all  remedy;  for  though,  if  it  can  be  shewn  to 
be  a  clear  legal  titles  this  Court  will  hold  it  to  be  good, 
yet  if  it  be  even  doubtfiil  whether  or  no  there  be  any 
remedy  whatever  left  open  to  the  heir  of  the  devisee,  the 
Plaintiff  is  entitled  to  recover. 

GiBBS 
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.OcftBS  C.  J.  This  case  has  beeo  exceedingly  welf 
argued,  and  the  Court  are  much  obligcjd  !io  the  counad 
an  bpth  sidtes*  We  flhall  consider  it ;  but  on  one  point 
I  shall  now  say  a  word.     It  is  said  that  the  PlatntiST 

^ ^fhio/  3  9P  I  ^^  ^^^^  ^^^  °"*  ^  ^^"^  ^^  recover  back  his  dqxisity 
/  /  /  if  a  cloud  is  cast  on  the  title.    That  is  not  so  in  a  court 

;  of  iaw;>  he  must  stand  by  the  judgmefit  of  tiie  Court,  as 
they  find  the  title  to  be»  whether  good  or  bad ;  and  if  it 
be  good  in  the  judgment  of  a  court  df  law,  he  cannot 
recover  back  his  deposit.  If  he  had  gone  into  a  court  of 
equity^  it  might  have  been  otherwise;  I  know  a  court 
of  equity  often  says,  this  is  a  title  which,  though  we 
think  it  available,  is  not  one  which  we  will  compel  an 
unwilling  purchaser  to  take,  but  that  distinction  is  not 
known  in  a  court  of  law. 

Cur.  adv.  vulL 

GiBBS  C.  X  now  delivered  the  judgment  of  the  Court 
This  is  an  action  brought  by  the  Plaintiff  for  recovering 
back  a  sum  of  money  which  has  been  paid  by  the 
Plaintiff  as  a  deposit  on  the  purchase  of  an  estate,  upon 
a  condition,  which  the  Plaintiff  says,  has  not  been  per* 
formed  by  the  Defendant,  because  the  Defendant  un- 
dertook to  make  a  good  title,  which  he  has  failed  in 
doing.  The  question  was,  whether  Henry  Smith  the  son 
in  his  lifetime  had  a  good  title  to  this  estate  [His  Lord- 
ship here  stated  the  case,]  and  whether  his  heir  can  make 
a  good  title  to  a  purchaser.  The  objection  to  the  title 
is,  that  Henry  Smith  the  younger  took  a  fee  only  de- 
feasible in  the  event  if  neither  he  nor  his  father  should 
leave  issue  behind  them,  and  the  cbunsiel  for  the  Plain- 
tiff says,  neither  of  thorn  did  leave  issue.  The  Plaintiff 
addresses  himself  to  answer  the  objections  he  expects, 
I  St,  that  there  was  no  good  tenant  to  ihepracipey  iand 
he  says  there  is ;  2dly,  that  as  to  the  fine,  whatever 
remedy  Ckrk  and  his  heirs  had  is  lost  To  the  objec- 
"^  9t  tion 
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tion  that  the  li^se  of  20  yectrs  ha$  hatred  any  ejectment       i^iSr 
by  Cleri^  he  answers,  that  he  may  nevertheless  have  a  o^TT^Tkiii. 
writ  of  intrusion,  and  to  the  objection  that  the  writ  of         ^ 
intrusion  is  only  fSr  the  case  where  the  adf^rse  posses-       Jam» 
sion  commences  after  a  tenancy  for  life^  it  is  answered^ 
that  under  the  statute  of  Westminster  the  2d  a  simihnr 
writ  may  be  framed ;  and  the  PlainliiF  truly  says,  that  if 
the  writ  of  intrusion  lies,  the  statute  of  32  H.  8.  giving 
50  years,  the  heirs  of  Clerk  are  not  barred.  The  Plaintiff 
meets  another  objection,  namely,  that  the  fine  and  non* 
claim  bar  the  devisee  over,  by  saying,  true  it  is,  diat 
more  than  five  years  have  elapsed  since  the  title  of  Jbnos 
Clerk  accrued ;  but  he  says,  those  statutes  do  not  apply^ 
for  the  operation  of  a  fine  applies  only  to  estates  which 
are  displaced  when  the  fine  is  levied,  and  this  is  an  exe- 
cutory devise,  which  was  not  displaced  by  the  fine.  The 
principal  question  is,   what  estate  Henry  Smith   the 
younger  took;  for  if  he  was  tenant  in  tail,  all  other 
question^  are  out  of  the  case :  for  his  fine  certainly  dis- 
placed the  estate  tail  of  ClcrJtj  and  therefore  the  non- 
entry  within  five  years  bars.     We  are  of  opinion,  that 
Henry  Smith  the  younger  did  take  an  estate  tail,  and 
that  renders  it  unnecessary  to  give  any  opinion  on  the 
•ther  points  in  the  case.     The  will  gives  a  fee  to  Henry 
SmUh  the  elder  in  all  which  is  not  afterwards  disposed 
of:  the  subsequent  clause  removes  that  estate  in  the 
prendsea  before  given  to  Henry  Smith  the  elder,  and 
gives    a  similar  clear    estate   in  fee  in  the  premises 
to  Henry  Smith  the  younger,  divesting  the  estate  of   * 
the  fiither;  but  if  Henry  Smith  and  Henry  Smith  the 
younger  die  without  having  issue,  then  the  estate  is 
given  oyer.     This  plainly  cuts  down  his  estate  to  an 
estate  tail ;  and  doing  so,  it  leaves  something  behin^, 
which  Henry  Smith  may  take  as  part  oi  the  residue  of 
the  real  and  personal  estate  of  the  testator;  but  tlie 
same  clause  cuts  down  also  the  preceding  estate  in  fee 

to 
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1815. 


Jambs. 


to  Hemy  Smith  the  elder,  to  an  estate  tail  likewise 
^^^  '  Henry  Smth  the  younger  therefore  takes  an  estate  tail^ 
with  remainder  in  tail  to  his  &ther,  remainder  in  fee  to 
J.  Clerk.  It  is  urged  that  this  de^se  does  not  create 
an  estate  tail,  but  a  defeasible  fee-simple,  with  an  execa- 
tory  devise  over;  but  we  fiiid  no  authority  for  support* 
ing  that  construction.  This  therefore  being  an  estate 
tail,  Henry  Smith  the  younger  displaced  it  by  his  fine^ 
and  the  remainder-man  is  clearly  barred  by  die  statute 
of  4  i/.  7.,  and  consequently  we  arc  of  opinion,  that  the 
▼endor  am  make  a  good  title. 

Judgment  for  the  Defendant 


Jtme^       Carey,  Plaintiff;  Sir  Richard  Bedingfield 
and  Wife,  Deforciant. 

Tint  of  a  rent-    TENS  SetjL  moved  to  amend  a  fine.     A  certain 

charge  amend-         rent-chiarffe  of  200/.  per  anru  had  heretofore  issued 
ed  by  5ub«ti-  ®  ^ 

tudng  Iinds 
out  of  which 
it  itfuedy  for 
the  premises 
out  of  which 
the  fine  erro- 
neooilyde- 
tcribed  it  to' 
illiie. 


out  of  an  estate  which  consisted  of  the  manor  of 
Drayton^  with  the  appurtenances,  and  of  certain  tythes 
and  commonable  rights.  By  two  indosure  acts, 
41  Geo.  3«,  and  the  award  made  under  them,  these 
tythes  and  common  rights  were  commuted  for  certain 
allotments  of  land,  so  that  after  that  award  the  rent- 
charge  ceased  to  issue  out  of  the  tjrthes  and  commonable 
ri^ts,  and  thenceforth  issued  out  of  the  manor  of 
Drayton  and  those  specific  lands,  which  were  allotted 
By  a  deed  in  1 806,  to  lead  the  uses  of  a  fine,  Sir 
Bichard  Bedingfield  covenanted  to  levy  a  fine  of  this 
rent-charge,  and  in  the  deed  described  it  as  issuing 
out  of  the  manor  of  Drayton^  and  out  of  the  specific 
lands  in  the  parish  cff  Drayton  on  which  it  was  charged, 
but  in  the  fine  itself  the  ancient  description  of  the  rent- 
diarg<^  such  as  it  was  previous  to  the  indosure  act, 

was 


IN  THE  FlMY-FlFTH  YeAR  OP  GEORGE  III.  277 

wa^  retained.    I^ms  Seijt  therefore  moved  to  anient        1815. 
the    fine,  by  therein  describing    the   renC*chargc  as     "^      - 
issuing  out  of  the  manor  of  Drayton  and  the  several      PUintiiF» 
allotments  awarded,  out  of  which  the  rent*charge  now 
issued. 

Fiat. 


LitTLEWooD  and  Another  v.  Wili^iams,  Clerk,      Sune  9. 

T^HIS  was  cm  action  folr  money  had  and  received,  A  practice  had 

and  at  the  trial  before  Gibbz  C.  J.  at  the  Middlesex  P«^e^  <l«r- 
.    .  rt       •«  «  .  1     1         »      *ng  the  incun> 

sitbngs  after  iSffs/^  term  18 15,  it  appeared  that  the  tency  of  seve- 

RaintifiTs  were,  and  for  five  years  successively  had  been,  ral  vicars,  that 

the  churchwardens  of  the  parish  of  Hendan,  of  which  «pon  thebu- 

nal  of  any 
the  Defendant  was,  and  for  three  years  had  been,  the  ,tranger  in  the 

vicar;  they  ought  to  recover  a  moiety  of  fees  which  had  pariah  of  H. 

been  paid  upon  the  burial  of  strangers  in  the  church  ^^^^^jT*  \a 

and  church-yard  ofHendott;  they  proved  by  entries  in  of  which  the 

the  vestry  books,  that  ever  since  1722,  a  practice  had  ^*^^  took  one 

prevailed,  that  upoii  the  burial  of  a  stranger  in  the  pa-  ^urchwardent 

rish,  a  sum  of  money  was  paid,  varying  in  amount,  the  other  for 

whether  he  was  buried  in  the  church,  church-yard,  or  ^^^  "If  ^  *?* 
1    •      ,  .         ,  ^        ,       .  t         ,  .    poor.  The  feet 

chance],  one  moiety  thereof  to  the  vicar,  the  other  moi-  ^ere  paid  to 

ety  to  the  churchwardens  for  the  use  of  the  poor ;  but  *^«  sexton, 

the  amount  claimed  had  been  increased  by  resolutions  Tu^S^  f^^ 

•'  tne  moieties  to 

of  the  vestry  at  two  several  periods  since  1722  :  one  of  theTespective 
these  resolutions  was  made  in  1757  upon  the  occasion  P**"^***;    A 
of  a  piece  of  land  being  purchased  by  the  parishioners,  fus^a  to  accede 
and  added  to  the  church-yard,  and  it  was  ordered  that  *^  thisarnwge- 
the  clerk  should  once  in  a  month  pay  ovef  to   the  ril^*i|evmr* 
churchwardens  the  moiety  of  the  fees  so  received.    The  strangers,  and 
Defendant  since  he  bad  become  vicar,  had   buried  pn>cii'««l  the 
several  strangers,  one  of  them  in  the  newly  purchased  whom'the  feet 


paid* 

to  pay  over  the  ejntire  fees  to  himself:  Held  that  tht  churchwardens  might  recover 
•ne  moiety  at  had  aa^  recei\'ed  to  their  vte. 

VOL.VL  "         U  part 
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1815.  part  of  the  ehardi-yard,  and  the  ftims  elaimed  on  their 
burial  had  bean  paid,  at  the  former  practice  had  been, 
by  the  executors  of  the  deceased,  into  the  hands  ef  the 
Williams,  sexton,  who  used  to  distribute  them,^  one  mde^  to  each 
party ;  and  the  Plaintifis  had  not  revoked  the  authority 
they  had  formerly  given  to  the  sexton  to  receive  their 
moiety*  The  Defendant,  after  receiving  the  moiety  of 
one  such  fte,  had^prized  the  sexton,  that  he  meant  in 
iiiturf*  to  claim  the  whole  of  the  fees  paid  on  the  boriat 
of  strangers,  but  it  was  not  in  evidence  that  he  had 
communicated  his  inteptioa  to  the  Plaintifi.  The  sex* 
ton  had  paid  over  to  the  viear,  who  insisted  on  recdv- 
ing  it,  the  whole  money  which  he  had  since  received  on 
this  account  The  Plaintifi  at  first  put  their  claim 
upon  an  immemorial  custom,  but  that  being  disaflirmed 
by  the  variation  in  the  amount  of  the  fiees  daimed  at 
scv^al  times,  they  next  rested  it  upon  the  greoiid  of  a 
special  agreement  between  the  vicar  and  the  parishioD-' 
ers,  but  evidence  being  given  of  the  Defendaot'a  dissent 
to  the  agreement  of  the  former  vicars,  they  were  driven 
•  from  this  ground ;  they  then  contended,  that  whether 

the  vicar  and  churchwardens  had  any  right  to  these 
burial  fees  or  not,  the  one  moiety  in  qaestion  of  the  se- 
veral fees  had  never  been  paid  by  the  ejcecators  ef  the 
persons  buried  as  for  the  Defendant's  half»  but  on  the 
eontrary  it  had  be^n  paid  to  the  sexton^  who  still  con- 
tinued to  be  tlie  Plaintiffi'  agent,  spedfiealiy  for  the  use 
of  the  Plaintiffi,  and  under  a  demand  of  right  by  than ; 
that  sum  therefore  the  PIainti£&  were  entitled  to  recover, 
GiA&s  C.  J.  was  of  that  opuuon,  and  the  jury,  Under 
his  direction,  found  a  verdict  for  the  Plaintifi  for 
222.  75.  pi.  with  liberty  to  move  to  enter  a  noasiiit,  or, 
in  case  the  Court  should  be  of  opinion  that  the  Plaintifi> 
were  entitled  to  recover  the  moiety  of  tiie  foe  for  burj^ 
ing  in  the  new  ground,  but  not  for  the  residue,  then  to 
reduce  the  verdict  accordingly* 

4  X<r«5 
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Fitngkan  and  Coplet^  Serjts.  dhewed  eaotei     They  ^, 

contended,  first,  that  this  moiety  of  the  money  had  been  Wn.UAM& 
received  by  the  sexton  for  the  use  of  the  churchwardens, 
whose  agent  he  still  conttnut^l  to  be,  and  not  for  the  use 
of  the  vicar.  If  the  Defendant  did  not  ehuse  to  accede 
to  the  compact  which  his  predecessors  had  agreed  to,' 
lie  o«^t,  before  the  burials,  to  have  given  notice  to  the 
executors  of  the  deceased,  that  the  fees  must  be  paid  to 
himself  only.  He  ought  to  have  revoked  the  authority 
of  the  sexton  to  receive  for  him,  and  appointed  another 
person  agent  for  himself  alone.  But  further,  the  vicar 
IS  not  entitled,  either  by  the  common  law  or  canoto  law^ 
to  demand  a  tee  for  burying  in  the  church-yard,  although 
•neh  a  fee  may  be  due  by  special  custom^  Andretos  v. 
CtfiMome  (a)«  Here  was  evidence  of  an  immemorial 
custom  for  the  churchwardens  to  receive  something" 
upon  the  burial  of  a  stranger,  and  it  is  only  the  increase 
of  the  sum  that  is  an  innovation )  and  if  the  usage  exists 
in  fiict,  it  is  good  in  law.  In  2  Sho*  184^  it  is  said,  that 
in  the  neighbourhood  oSiLcmdjon  the  churchwardens  are 
entitled  to  the  mcmey  for  burying  in  the  church-yardi 
Inasmuch  as  every  parishioner  has  a  right  at  common 
bw  to  be  buried  in  the  church-yard  of  his  parish, 
ke  has  an  interest  and  a  right  to  prohibit  strangers  from 
beiog  buried  there^  and  it  may  be  inferred,  that  when 
the  parishioners  purchased  the  land  added  to  the  church- 
yard, the  assent  of  patron  and  ordinary  was  obtained  to 
this  arrangement  respecting  the  division  of  the  fees.  If 
is  clear  that  the  parishioners  can  prevent  strangers  frori 
being  buried  tbere^  and  the  vicar,  who  has  the  foe  sim- 
ple of  the  soti  of  the  church-yard,  holds  it  only  in  trust 
for  the  parishionens  and  if  they  agree  mutually  to  re* 

*    •  U  3  cede 
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i8i5#       cede  from  their  respective  right%  the  vicar  permitting 

*  the  soil  to  be  broken,   the  parishioners    permitting 

^,  strangers  to  be  buried  thegre,  and  agree  to  divide  the 

Williams,     money  which  they  may  receive  on  this  consideration 

from  strangers,  it  is  competent  for  them  so  to  do^ 

Lens  and  Best  Serjts.  in  support  of  the  rule.  It 
vrould  be  a  very  different  question  if  this  were  an  action 
by  the  churchwarden  against  the  sexton,  who  was  a 
mere  stakeholder,  and  clearly  bad  no  right  to  the 
money.  Dut  here  it  has  been  paid  over  to  the  party 
who  clfiims  it,  and  who,  if  it  is  not  due  to  him,  would 
be  liable  to  refund  it  to  the  executors  of  the  deceased 
person,  if  they  were  to  sue  for  it  The  Defendant 
never  received  this  as  money  collected  for  the  use  of 
the  Plaintifis,  he  has  claimed  and  received  it  in  Us 
own  right,  and  if  the  moiety  does  not  belong  to  the 
Plaintiffs,  even  though  the  vicar  may  not  be  entitled 
to  it,  they  cannot  recover.  The  sexton  was  not  the 
agent  of  the  Defendant :  he  demanded  Uie  money  ad- 
Tersely  to  the  sexton.  As  soon  as  the  mongr  gets  into 
the  hands  of  .one  who  is  not  an  agent,  the  claimant  is 
put  to  his  mere  right.  If  a  person  claiming  goods  as 
his,  gets  them  out  of  a  carrier's  hand,  the  bailor  cannot 
recover  them  from  him  unless  he  has  a  better  ri^t 
than  the  possessor.  If  neither  has  a  right,  potior  est 
conditio  possidentis.  Probably  neither  of  tlicse  parties 
has  any  right  to  receive  these  fees,  but  if  either  has  a 
colour,  it  is  the  vicar  tliat  stands  mi  the  better  title; 
because  he  is  the  legal  owner  of  the  church-yard;  not 
that  the  vicar  can  bury  whom  he  pleases  in  die  parish 
church-yard,  but  the  fee  of  the  soil  is  in  him.  It  may 
be,  that  a  burying-place  may  be  so  much  in  request, 
that  the  vicar  and  churchwardens  might  burthen  it 
with  bodies  to  the  exclusion  of  the  parishioners. 
Therefore  both  together  cannot  l^ally  do  this  to  the 

injury 
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tDJUTj  of  the  others.    But  it  suffices  for  the  Defendant 

if  neither  has  a  right    The  ^chorcbwanlens  have  no 

pretence  to  have  it  but  that  of  an  agreement,  on  which, 

even  if  it  existed,  there  might  be  a  doubt  of  its  legality ;    Wiluams. 

but  here  the  churchwardens  and  overseers  have  been 

.distinctly  told  by  the  Defendant,  that  whatever  stranger 

is  buried  here^  they  shall  have  no  share  in  the  fees. 

GiBBs  C.  J.  The  counsel  for  the  Defendant  has 
now  stated,  and  properly,  on  the  part  of  the  vicar,  that 
he  IS  desirous  that  these  burials  should  not  take  place^ 
and  there  he  takes  very  magnificent  ground,  that  he 
does,  not  approve  such  arrangements  between  the  vicar 
and  churchwardens,  but  I  think  he  has  mistaken  his 
course;  and  if  those  were  his  sentiments,  he  ought, 
instead  of  laying  his  hands  on  the  moiety  of  the  church- 
wardens, to  have  refused  to  receive  his  own.  It  was 
stated  by  the  Defendant's  counsel,  that  the  Defendant 
gave  notice  to  the  churchwardens  that  he  would  not 
have  these  burials  go  on;  but  that  is  inaccurately 
stated,  for  the  only  notice  he  gave,  was,  that  he  should 
claim  the  whole  of  the  fees.  His  view  of  the  subject 
now  may  be  different  At  the  trial  the  Plaintifis' 
daim  was  put  on  a  strict  right  in  the  churchwardens 
to  these  fecss.  The  supposed  right  is,  to  a  fee  on 
burial :  at  common  law  the  churchwardens  have  no  such 
ri^t  whatsoever;  it  may  exist  by  custom,  but  the 
custom  must  be  immemorial,  and  invariable.  loi.  ia 
the  most  ancient  payment  of  which  there  is  any 
evidence  in  this  case,  it  was  made  in  1723 ;  and  when 
afterwards  a  stranger  was  buried,  the  churchwardens 
claimed  the  larger  sum  of  x6 guineas;  they  could  ill 
have  supported  that  daim  by  evidence  of  the  pay- 
ment of  105.  it  was  therefore  found  necessary  at  the 
trial  to  take  some  other  ground,  and  the  Plaintiffi  put 
it  exceedingly  well,  that  there  was  an  agreement,  to 
U  3  which 
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which  the  present  vicar  had  acceded.  Tlie  evidence 
did  not  come  up  to  that  I  thought  the  action  miglit 
be  supported  on  another  pointy  which,  it  seems,  my 
Brother  Coply  suggested^  and  it  comes  now  to  the 
irtkort  question,  whether  the  moiety  which  the  vicar  has 
xeceived,  is  the  money  of  the  churchwardens.  The 
counsel  for  the  Defendant  has  been  thundering  anathe- 
mas  against  the  churchwardens,who,  even  with  the  assent 
of  the  vicar,  shall  permit  the  bodies  of  strangers  to  be 
jji^posited  in  iheir  churdi-yard.  If  it  could  be  shewn 
that  other  parishioners  sustained  actual  inconvenience, 
it  might  l^  difierent,  but  if  there  be  not  that  circum- 
stance^ the  churchwardens  have  the  discretion  lodged 
wiih  them,  to  judge  of  the  probability  of  it;  and  if  oot- 
parishioners  chuae  to  be  buried  there,  or  their  executors 
chuse  tb^t  they  shall  be^  and  to  pay  for  it,  no  law,  moral 
or  ecclesiastical^  hum^  or  divine,  prevents  them  from  so 
doing;  and  if  they  had  agreed  $o  to  do,  I  am  further  of 
opinion  that  an  action  might  be  maintained  on  that 
agreement.  On  the  evidence  it  does  not  appear  that  the 
vicar  has  ever  interfered  to  prevent  the  burial  of  strangers 
here,  on  the  contrary,  he  has  buried  all  who  have  been 
brought,  but  he  claims  the  whole  burial  fee.  On  im^uC 
pretence?  because,  he  says,  I  have  prevailed  on  the 
sexton  to  pay  it  over  to  me^  and  the  PlaintifTs  have  no 
right  to  it.  I  am  of  opinion  that  the  moiety  received 
\rf  the  sexton,  which  used  to  be  received  for  the  use 
of  the  churchwardens,  was  rccmed  speci6ca)ly  fer 
them,  and  that  the  monej  in  the  custody  of  the  sexton 
was  the  money  of  the  churchwardens,  and  that  when 
the  vicar  prevailed  on  him  to  pay  over  that  money,  he 
was  prevailing  on  hi|n  to  pay  over  the  money  of  the 
churchwardens,  and  therefore  thv  churchwardens  have 
a  right  to  recover  it  back  from  him,  and  consequently 
fhe  verdict  for  22/.  7*.  prf,  must  stand. 
The  rest  of  the  Court  concurring,  the 

Rule  was  discharged. 
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Brown  v.  Rose.  -^^^  »3. 

I  N  this  cause  {a)  Vanghan  Serjt  had  obtained  a  rule  Incpection  re- 

nisi  that  the  Plaintiff  might  be  at  liberty  to  inspect  ^  J^u^ 

the  indenture  containing  the  demise  to  Sir  J.  T.  WhetUe^  of  a  deed  to 

above  sUted  in  the  pleadincs.    >  ^**^^  ^  ^^ 

^         ^  no  partyy  at- 

•igning  to  the 
Bea  in  skewing  causey  urged  that  thete  was  no  pre-  *Jo^^  ^^ 
tence  and  no  precedent  for  such  an  aiqplication.     The  ^^  demised 
Plaintiff  was  at  liberty  to  inspect  the  memorial  of  the  premitef . 
annuity  deed,  which  was  su£Scient  to  inform  them  of  the 
Defendant's  title,  and  so  it  differs  from  the  orc^nary 
case  of  an  qectment. 

Vau^han^  in  support  of  his  rule^  urged  the  hardship 
which  the  statute  ii  Geo.  2.  c.  19.  had  laid  on  the 
Plaintiff  in  this  respect;  for  the  Plaintiff  being  tenant 
in  possession  of  the  premises,  and  being  called  on  to 
pay  rent  to  an  assignee  of  the  reversion,  of  whose  title 
he  knew  nothing,  would,  before  that  statute,  hare  bten 
furnished  with  tne  requisite  information  by  the  plead* 
ings^  for  the  avowant  must  have  pleaded  the  deed  with 
^prqfeHinCurid^  and  the  Plaintiff  would  have  been 
^ntiUed  to  oyer.  The  Plaintiff  only  wished  to  see  what 
the  Defendant's  title  was,  for  if  he  saw  a  clear  title^  he 
would  acquiesce  and  pay  the  rent ;  but  there  was  no 
privity  of  contract  betwe«i  the  parties,  and  without  the 
desired  inspection,  either  he  must  acquiesce  in  a  distress 
which  might  prove  to  be  illegalt  or  he  might  dispute  a 
title  which  was  a  good  one. 

Per  Curiam.    The  argument  on  which  the  Plaintift 
litauds  the  strongest,  is  that  before  the  statute  of  Geo*  2. 

(0)  See  anti^  ia4* 

U  4  the 
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the  lessor  must  have  set  out  that  deed,  and  the  Plaintiff 
might  have  had  oyer  of  it    The  difierence  between  this 
case  and  the  case  of  an  gectpient  isf  that  in  an  ejectment 
^^P^       the  situation  of  the  Defendant  is  not  altered  by  any  act 
of  parliament ;  but  here,  unless  for  the  statute  of  Geo.  2^ 
the  one  party  must  have  pleaded  the  deed  with  a/fo- 
Jerff  and  the  other  mfght  have  bad  a  view  of  it.    That 
xircomstance  would  not,  howev^,  prevent  us  from  com- 
pelling the  Defendant  to  shew  the  deed,  if  we  saw  that 
the  justice  of  the  case  required  it.    Bi^t  here  it  does  not 
appear  that  the  Plaintiff  may  not  have  all  the  infonn-t 
ation  irom  the  memorial  that  the  justice  of  the  case 
demands,  therefore  it  is  unnecessary  for  the  Court  to 
interpose. 

Rule  discharged,  but  without  costs. 


June  9.       CoTTEBEL,  Plaintiff;   Franklin  and  Wife, 

Deforciants. 

Whereafiae    JNDENTU RES  of  lease  and  release,  to  lead  the  usen 

S"  to^l  -  ^*  ^^  ^*^  *"  '^^°'  conveyed  a  fiirm  and  arable 
ing  m  the  pa-  and  marsh  grounds,  commonly  called  or  known  by  the 
iisbes  off.  and  name  of  the  West  Part  of  the  new  Marsh  in  Fawlness^  lying 
Ivger^gtiktf  ^^  ^^®  parishes  of  Little  Stanbridge  and  SuiUmj  in  the 
the  island  of  i^i  county  of  Essex^  or  any  of  them,  or  in  any  other  town 
docrihine^he  ^'  towns  to  theni  or  any  of  them  next  or  nigh  adjoin- 
laiuby  which  ing.  The'  fine  was  levied  of  **  90  acres  of  land,  and 
w«in troth  ,^0  ^^^^9 of  marsh,  in  Utile  Stanbridge  and  Sutton:' 
rish  of  Jb:  in  ^  ^^^  ^^  ^^^^^  ^^  made  to  lead  the  uses  of  another 
the  same  dit-  fioe^  conveyed  by  the  same  description  as  in  the  first 
^J^^f""^  deed,  and  the  ^e  was  of  the  like  Unds  and  manh  « in 

amend  the  fine 

by  inserting  also  the  parish  of  F* 

Semble  that  by  the  grant  of  kndt  in  a  villy  only  those  lands  will  past  ^s^iich  lie  in 
a  Till  bearing  a  diffierent  name  from  the  parish* 

Little 
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Uitle  Sianbridge  and  Sutian  in  the  county  i:^  Essex!*       1815. 
A  deed  leading  the  uses  of  a  third  fine,  purported  to     '      '     ^ 
convey  the  same  premises  "  situate  in  the  parishes  of     phlatift 
JJiile  SUmbridge  and  Sutton^  in  the  ishind  of  Fowlness.*' 
And  the  fine  levied  in  pursuance  thereto  comprised 
land  and  marsh  <*  in  Uttle  Stanbridge  and  Sutton^  in  the 
island  of  F(rdolness"    It  was  sworn  that  all  the  fines  and 
deeds  related  to  the  same  premises,  and  that  the  samepre* 
mses  (i.  e.  all)  were  situate  in  the  parish  oiFcndnesSj  with- 
in tbe  island  oiFctalness^  in  the  county  oi  Essex.    Hiat 
doubts  had  ari^n  whether  th<sy  passed  by  the  descrip* 
tion;  that  the  deponent  had  since  1802  been  in  posses- 
sion ;  that  he  believed  it  was  (he  intention  of  the  several 
parties  to  pass  premises,  and  tha(  the  lands  had  ever 
sii)pe  1720  been  enjoyed  under  the  deeds;  and  that  th^ 
omission  of  the  parish  of  Faudness  in  the  fines  was 
owing  to*  want  of  information  as  to  the  boundaries  of 
the  several  parishes  of  Little  Stanbridge^  Sutton^  and 
Fifafness^ 

Sfiepherdj  Solicitor-General,  now  moved  to  amend 
these  several  fines  by  the  insertion  of  the  word  <<  Famtr 
ness^  after  the  words  ^^  appurtenances  in.'' 

Per  Curiam.  That  is  desiring  us  to  levy  a  new  fine. 
The  lands  conveyed  by  the  deeds  are  described  as 
lying  inFaalnesSy  in  the  parishes  oi  Little  Slahbridge 
and  Sutton,  some  one  or  any  of  them.  The  fine  com- 
prehends only  lands  in  Uttle  Stanbridge  and  Sutton; 
but  though  that  description  will  carryall  lands  in  Faid' 
ness  which  are  in  those  two  parishes,  jt  will  not  carry 
lands  in  the  parish  oiFcndness*  So  that  if  we  were  to 
grant  the  amendment,  and  if  you  were  afterwards  to  se» 
parate  the  parcels  in  the  fine  from  the  parcels  in  ih# 
deed,  the  Plaintiff  in  an  action  could  recover  under 
(he  one,  different  premises  from  those  whidi  he  could 

Tecoyer 
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jPlaintiC 


recover  under  the  odie^  And  at  to  the  aignmeDt  tkit 
the  geoeral  words  <^  knds  in  any.  other  town  or  towns 
oontigttoue  or  near  adjoining  thereto^"  indnde  the  pre- 
iniae%  the  pariah  o{  tinolngss  iB  not  a  tornn^  ndtfaer  ^n 
A«e  kndsawom  to  be  within  a  town. 


T^  Court  refined  the  application. 


June  X3« 

In  an  action 
on  a  recogni- 
zance of  bail, 
the  bail  must 
betenred  with 
proccM  four 
dayt  before  the 
return  of  the 
wnt.* 

In  an  action 
againtttwo, 
not  bailable* 
one  Defendant 
may  before  de- 
claration well 
f  tile  his  affida- 
fits  in  a  cause 
pf  A.  against 
J.9  who  is  sued 
filth  C 


Mackenzie  v:  Martin  and  Another. 

JLTARTIN  and  Forbes  were  bail  to  the  action  for 
AikerAeadf  at  the  sait  of  the  Plaintiff.  The  Pbdn* 
tiff  commenced  an  action  on  the  recognizance,  and  saed 
out  a  writ,  which  was  duly  served  on  Forbesy  but  could 
not  be  served  on  Martin.  That  writ  was  returned,  and 
thereupon  the  Plaintiff  sued  out  a  capias  per  continii- 
ance  against  both,  returnable  on  the  28th  day  of  the 
month,  which  was  served  on  Martin  on  the  i^tht 
Skephtrdi  Solicitor«OeneraI,  had  obtained  a  rule  mil  to 
set  aside  these  proceedings  against  the  bail,  upon  the 
ground  that  Martin  had  not  been  served  with  the  latter 
process  four  days  before  the  return  of  the  writ,  which  in 
actions  on  a  bail  recognizance  is  necessary. 

Best  Serjt,  in  shewing  cause,  took  a  prelinunaty 
objection,  diat  the  Defendants  affidavit  was  entitled 
<^  Mackenzie  against  Andrew  Martin  sued  with  Matthew 
Forbes  I  ^  it  ought,  he  said,  either  to  have  been  entitled 
in  the  original  cause,  Macienme  v.  Aikenheadj  or  in 
this  cause  of  Mackenzie  v.  Martin  and  Forbes.  Upon 
the  matter  of  the  rule  itself,  he  olgected,  first,  that  the 
supposed  practice  that  the  bail  must  be  served  with 
process  four  days  before  the  return  of  the  writ  had  no 
existence;  secondly,  that  the  terms  of  the  rule  prayed 

too 


Dr  THS  FlFTYHPtMH  YSAlt  Of  OEORGE IIL 

too  aracby  inasmuch  as  the  writs  themselyes  were  not 
defective,  nor  the  service  of  the  first  writ  upon  Fbnies^ 
but  only  the  service  of  the  last  writ  on  Martin. 

Skepkerd  supported  his  rofe,  to  the  limited  exten^ 
coQfessing  that  it  had  through  inadvertenee  been  drawn 
up  in  too  large  terms:  he  only  prayed  the  relief  as  to 
Mariin,  but  it  was  impossiUe  the  Defendant  could  b^ 
deceived  by  it,  or  laid  under  the  necemty  of  shewing 
capse;  for  the  affidavit  shewed  that  the  objection  ex- 
tended only  to  one;  but  as  to  the  affidavit,  he  con^^ 
tended,  that  inasmuch  as  Martin  lOould  not  before 
declaration,  which  had  not  yet  been  delivered,  know 
whether  the  Plaintiff  would  proceed  against  one  or  both 
of  the  bail,  he  was  not  incorrect  in  the  title  of  his  affi* 
davit  If  it  had  been  entitled  in  the  original  cause,  this 
action  on  the  recognizance  being  entirely  a  new  pro* 
ceeding}  the  tide  would  have  been  wrong;  otherwisci 
if  it  had  been  an  action  on  a  bail  bondt 


«7 
1815. 
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BllACKSKZlE 

V, 

MARTm. 


GtBBS  C.  J.  The  preliminary  olgection  cannot  pre? 
vaiL  The  original  action  is  Mackenzie  v.  Aikenkead, 
This  affidavit  is  entitled  in  a  case  of  Mackenzie  v.  Mar* 
tatj  sued  with  Forbes.  So  far  as  the  proceedings  have 
gone,  it  is  a  joint  action,  bat  when  the  Plidntiff  comes 
to  declare,  doubtless  he  may  sever,  and  declare  against 
.  the  Defeudanta  separate^,  and  the  Defendant  cannot 
'  yet  tell,  whether  the  Plaintiff  will  do  so :  therefor^e 
I  think  this  affidavit  is  not  improperly  entitled  as  in  an 
action  against  Martin^  who  is  sued  with  Forbes.  The 
objection  made,  that  the  rule  seeks  relief  for  both  the 
bail,  would  be  decisive^  if  the  Plaintiff  were  bound  by 
it ;  but  he  is  not  bound  by  a  misd  rawing  up  of  the  rule^ 
but  may  abandon  the  surplus.  As  to  the  validity  of  the 
objection  to  the  service  on  Martin,  the  officer  reports 
that  the  bail  must  be  served  with  process  in  an  action 

on 
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x8l5«      on  the  recognizance  of  hail  four  days  before  the  retoni 
MACKENzxfi    ^*®  ^^'  ^^  appKes  to  the  process*  with  whidi  the 
V.  Defendant  Martin  is  served ;  for  the  writ  with  which  he 

MAkinr.  [^  served  is  the  first  notice  he  has  of  the  action.  If  the 
role  were  made  absolute  in  the  terms  prayed  for,  bodi 
the  bail  would  be  relieved.  The  rule  dierefore  praying 
relief  for  both  bail,  it  was  of  necessity  that  the  Plaintiff 
should  come  to  shew  cause;  otherwise  more  might  be 
obtained  agunst  him,  than  there  is  any  pretence  for 
asking.  There  were  no  proceedings  on  the  first  writ, 
which  had  gone  the  length  of  fixing  Martin.  It  there- 
fore was  necessary  for  the  Plaintiff  to  sue  out  a  capias 
per  continuance  for  the  sake  of  fixing  Martin :  it  was  to 
be  served  four  days  before  the  return :  it  was  served  oo 
the  25th,  and  was  returnable  on  the  28th.  The  serrice 
only  was  void.  Martin^  the  ad  bail,  is  not  then  fixed, 
and  Forbes,  the  ist  bail,  is  fixed  by  the  ist  writ  It 
follows,  that  the  rule  cannot  be  made  absolute  as  to 
both,  but  we  will  do  all  that  is  due;  we  will  set  asid« 
the  service  of  the  2d  writ  against  Martin^  but  we  do  it 
on  the  terms  of  the  Defendant  paying  costs  to  the 
Plaintiff,  because  he  has  necessarily  brought  him  hither 
to  oppose  the  rule  by  which  the  Defendant  has  prayed 
more  than  he  is  entitled  to. 

Rule  absolute^  as  to  setting  aside  the  serrice 

of  the  ad  writ. 
Rule  discharged,  as  to  the  residue^ 
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'pmS  waB  an  action  of  assumpsit  for  money  paid  by  A  covenant 

the  Plaintiff  to  the  Defendant's  use;  and  it  appeared  ^^  ^®  ^'^f^"* 

at   the  trial  before  Baj/ley  J.   at  the  Lincoln  Spring  debton  doet 

assizes  1815,,  that  the  Plaintiff  sought  to  recover  2788/*  not  operate  at 

prhich  he  had  paid  under  the  following  circumstances,  *jJJ^J***  ^^    * 

With   292/.   interest.      The    Plaintiff  and  Defendant      One  joint 

had     been    partners,    as    merchants    and    insurance  contractor, 

who  pays 
brokers,    and    by  indenture    of  26th  August    1809,  money  for 

they  dissolved  their  partnership  as  from  the  ist  of  another  nndcr 

Jamuny  then    next,   and  mutually  covenanted   that  cUim"inay*re. 

neither  of  the  partners  should  after  the  date  of  those  cover  it  from 

presents,  and  before  the  period  fixed  upon  for  the  dis-  ^*  other  as 

,  money  paid 

iolbtion  of  this  copartnership,  either  in  his  own  name,  to  his  use. 

or  in  the  name  or  names  of  any  other  person,  or  in  the  a  ^ 

firm  of  Eyre  and  Huttofi,  make  any  purchase  of  goods  /  ^  ^y  cv  4/  </ 
in  their  aforesaid  trade  or  business,  or  by  way  of  spe- 
culation with  any  other  person,  so  as  to  bind  the  other 
of  the  parties  to  such  contracts ;  but  that  if  any  pur* 
chases  of  goods  were  made  in  the  partnership  firm,  it 
should  be  on  the  private  account  of  the  individual 
party  making  the  same.  The  Defendant,  after  executing 
this  deed,  contracted  five  several  debts  of  large  amount, 
after  which,  on  the  27thof  C^o^  18 10,  by  indenture 
between  thel3efendant,  i.,  two  of  his  creditors,  Todd 
and  Lamarche^  2.,  and  the  other  creditors  whose  names 
were  subscribed^  3.,  the  Defendant  conveyed  all  his 
estate  and  effects  to  Todd  and  Lamarche^  in  trust  to  sell, 
and  out  of  the  proceeds  to  retain  their  costs  and  make  a 
dividend  of  ^s.  in  the  pound  among  all  the  creditors 
who  should  execute  within  three  months,  next  to  divide 
the  residue  of  the  proceeds  among  the  creditors  to  the 
amotuit  of  their  respective  debts^  and  pay  die  sufplas,  if 

any, 
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knjy  to  the  Defendant     And  in  consideration  of  the 
premises,  the  other  parties  thereto  severaDy  covenanted 
with  the  Defendant,  that  they,  their  executors  or  ad* 
ministrators,  partners  or  assigns,  or  any  of  them,  would 
Qot  sue,  arrest,  implead,  or  prosecute  him»  his  exceti- 
tors  or  administrators,  or  his,  their,  or  any  of  theif 
goods,   chattels,  lands,   or  tenements,    for   or  upon 
account  of  any  debt  or  sum  of  money  then  due  or 
owing  to  them  or  any  of  them,    and  in  case  any 
of  the  creditors  should  sUe,   &c.,  the  Defendant  for 
such  debt,  that  then  those  presents  should  be  a  suffi-^ 
cient  release  and  discharge  to  all  intents  and  purpose 
at  law  and  in  equity,  to  and  for  the  Defendant,  his  exe- 
cutors, and  administrators,  and  he  and  they  ahoold 
be  and  wer^  thereby  aocquitted,  released,  and  dis- 
charged against  them  the  said  creditors  and  ereiy  of 
them,  who  should  sue,  &a,  and  as  such  mig^t  be  plead- 
ed by  the  Defendant    Provided  that  any  creditor  who 
had  any  security  for  his  debt,  or  any  part  thereof  might  . 
execute  those  presents  without  prgudiee  to  his  security, 
and  with  the  trustees*  consent  mig^t  convert  the  same 
securi^  into  money,  and  receive  a  dividend  with  the 
other  creditors  on  so  much  of  the  debt  as  should  not 
be  paid  out  of  the  produce  of  that  security,  with  an  ex- 
ception of  notes  of  hand,  or  other  personal  securi^,  of 
the  Defendant*    The  firm  of  Hutton  and  Eyre  was  a 
creditor  of  the  Defendant  for  iooo2.  on  a  banking  aa» 
count,  and  the  Plaintiff  executed  this  deed  of  composi- 
tion for  that  sum,  and  received  a  dividend  thereon,  of 
55.  in  the  pound,  so  that  he  was  party«to  the  deed.  lie. 
five  creditors  above  mentioned  executed  the  deed  of 
composition,  and  received  the  like  dividend,  and  after^ 
wards  called  on  the  Plaintiff  for  the  residue  of  their. 
debtB,  and  the  Plaintiff  paid  them.    For  the  Defendaoff 
two  poi&ts  wer?  made  at  the  trials  first,  that  if  tile. 
Plaintiffcottld  mmxKUixk  wy  M^^oth  H  ought  lo  be  c^ 

venint 
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^Ottiit  on  tfa«  deed  of  difiidiitioii.  Mid  not  assumpsit  g 
secondly,  diat  the  cof«nimt  not  to  sue^  contained  in  the 
Defendant's  deed  of  composition^  operated  as  a  release 
in  law^  to  both  the  partners,  of  the  five  debts,  vhich  the 
Flmntiffhad  therefore  paid  in  has  own  wrong,  and  eoiv- 
aequoitly  was  not  entitled  to  recover  them  btck  from 
the  Defendant.  BisyUy  J.  reserved  both  the  pointy 
subject  whereto  the  jury  found  a  verdict  for  the 
Plamtifis. 

Vaughan  S^t.  in  Easter  term  last  obtained  a  rule 
91157  to  set  aside  the  verdict,  and  enter  a  nonsuit. 

Skepkerdy  Solicitor-General,  and  Cbpfey  Seijt,  in 

this  term  shewed  cause  against  the  rule.     They  cited 

Dean  ▼.  Newhall  (a),  as  an  authority  that  a  covenant  not 

to  sue  one  of  two  creditors  does  not  operate  as  a  re« 

lease  to  the  other  of  them.    This  covenant  was  framed 

upon  the  authority  of  that  case.    The  eflSect  of  the 

covenant  is,  that  it  shall  in  all  events  operate  as  anr 

indemnity  to  the  covenantee,  but  the  remedy  by  which 

he  attains  that  indemnity  varies  according  to  drcum-" 

stances.     It  is  a  covenant  not  to  sue  ,the  Defendant 

separately^r    If  the  creditors  do  sue  him  separately,  he 

shall  plead  the  covenant  in  bar:  it  is  a  covenant  not 

to  sue  the  Defendant  jointly;  but  if  the  creditors  do 

sue  him  jointly,  the  covenant  shall  not  be  pleaded  in 

bar,  but  the  covenantee  shall  recover  over  against  the 

creditor  on  his  covenant  precisely  the  same  sum  as  he 

had  lost  in  the  joint  action.   Another  point  is,  whether 

the  Plaintiff  was  bound  to  plead  an  abatement:  no 

rule  of  law  requires  that  he  should :  he  is  not  bbund 

to  plead  that  which  is  not  a  just  plea.     It  was  the 

intent  of  the  deed  of  composition  that  the  Flainti£^  who 

was  party  to  it,  should  restrain  himself  from  pleading 

(a)  ZTermBef,i6B, 

in 
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x8i  jk  in  abatement :  it  was  the  object  of  the  parties  that  they 
might  sue  the  Plaintiff,  and  it  would  defeat^their  object, 
to  make  this  operate  as  a  release.    As  to  Ilie.sgccHid 


Hirrrov 

Xtbc  point,  there  was  no  breach  of  the  Defendant's  covenant. 
It  was  in  the  new  of  both  the  Plaintiff  and  Defend^ 
ant  that  goods  should  be  purchased  in  the  interral 
between  the  date  of  the  deed  of  dissolution  and  the 
1st  ofjdnuaty,  and  that  the  partnership,  though  in  fact 
dissolved  between  the  partners,  should  continue  to  the 
world,  it  was  therefore  no  breach  to  purchase  these 
goods.    • 

VaugAan^  contra^  disagreed  to  the  supposed  intent 
of  the  parties  that  there  should  be  no  plea  in  abate- 
ment In  what  state  is  the  Defendant,  who  after 
giving  up  all  his  effects  to  pay  bis  creditors,  is  to  be  still 
liable  to  this  action,  when  he  certainly  expected  to  be 
cleared  of  all  his  debts.  To  find  the  true  construction 
of  the  deed,  the  Court  must  look  to  the  situation  of 
the  Defendant ;  he  was  party  to  a  joint  contract,  and 
it  must  be  intended  that  the  suit  from  which  he  was 
meant  to  be  released,  was  the  joint  suit,  for  that  is 
the  proper  remedy  on  a  joint  contract.  It  was  the 
intent  of  the  parties  to  give  the  Defendant  in  efi^t  a 
release;  whether  it  is  called  a  perpetual  bar,  or  a 
release,  matters  nothing.  In  the  case  of  Lacy  v. 
Kinaston  (a),  the  distinction  is  taken.  If  two  be  joindy 
and  severally  bound,  and  the  obligee  covenants  with 
one  of  them  not  to  sue  him,  he  may  nevertheless  sue 
the  other,  because  he  might  without  this  covenant  sue 
the  'one  of  them  without  the  other ;  and  therefore  there 
being  nothing  in  the  covenant  to  preclude  him  from  that 
benefit,  he  has  it  still  left  in  him.  There  is  much  sense 
in  this  distinction,  and  tliarefore  Dean  v.  NeaslhaU  is 

{a)  12 Mod.  548-  552.  S. C.     X  U*Raj.  688. 

I  inap- 
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inapplicable  to  this  case^  for  here  the  Plaintiff  has  not        i8i  j;. 
the  right  left  of  suing  the  other,  he  originally  had  only 
the  power  >of  suing  both  jointly.    If  a  debtor  enters 
into  a  contract  that  upon  his  surrender  of  all  his  effects 
the  creditor  shall  release  him,  it  is  a  contract  which 
the  court  will  enforce,  and  favour.     It  might  be  hard 
on  the  Plaintiff  if  he  should  pay  151.  in  the  pound  on 
a  debt  iu  which  he  had  no  interest;  but  why  does  he 
pay  ?  &r  if  sued,  he  may  set  up  his  character  of  joint 
contractor,  and  desire  the  Plaintiff  to  sue  them  both, 
for  he  is  only  jointly  liable;  and  then  the  two  De- 
fendants may  set  up  the  covenant  as  a  ban      The 
Plaintiff's  remedy  over  against  the  Defendant,  if  any, 
was  upon  his  covenant,  and  not  by  an  action  for  money 
paid  but  on  the  covenant.     Toussaint  v.  Martimant  (a). 
The  doctrine  of  Ashwrst  and  BuUer  Js.  is,  that  where 
the  party  takes  a  bond  for  security,  the  law  will  not 
raise  an  action  of  assumpsit.    Promises  in  law  only  exist 
where  there  is  no  express  stipulation  between  the  par* 
ties.     The  Plaintiff  might  perhaps  have  expressed  his 
covenant  more  technically,  but  nevertheless  here  he 
may  charge    the  Defendant  with    purchasing    these 
goods  as  a  breach  of  this  covenant     The  Defendant 
has  done  the  very  thing  contemplated  by  this  deed ; 
he '  has  so  conducted  himself  as  to  make  the  Plaintiff 
liable  who  ought  not  to  have  been  liable,  he  has  done  that 
which  he  covenanted  not  to  do,  and  the  Plaintiff  has  a 
right  to  charge  him  on  his  private  account  with  that 
which  he  has  done.     This  cannot  be  money  paid  to 
the  use  of  the  Plaintiff.    The  action  for  money  paid 
will  not  lie  in  any  case  where  he  to  whose  use  the  money 
is  paid  is  not  bound  to  pay  it.    If  any  action  of  assumpsit 
would  lie  here^  there  ought,  at  all  events,  to  have  been  a 
declaration  on  an  especial  assumpsit^  which  possibly 

(a)  a  Term  Rtp*  200. 
VouVL  X  might 
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1815.       might  have  been  mainfained,  but  the  Fltiatiff  caiuM»t 
'„   '   „ '    succeed  in  this  actios. 

UUTT9N 
£TBfb 


GiBBS  C.  J.  now  deli?ered  tba  jndgmait  <tf  fht 
Court. 

This  is  an  action  fi>r  money  paid:  two  tHiijeedomm 
are  made  to  the  Plaintiff's  feconery;  first»  thai  if  any 
thing  be  due  to  the  Plaintiff  it  is  not  due  to  him  on 
a  parol  contract,  but  in  consequence  of  the  breach  of  a 
covenant  contained  in  the  deed  of  disacdution  of  partner- 
ship.   Next,  that  if  an  action  for  money  ptid  he  the 
correct  form,  the  money  was  paid  unneoessaxilj  hj  the 
Plaintiff  and  in  his  own  wrob^  and  thexcfoie  canaot  be 
recovered  of  the  DefendanL  .  [Here  his  lordsh^  fidly 
recapitulated  the  caaej    We  think  that  the  fint  ob- 
jeetion  cannot  avail,  for  the  covenant  amounts  only  to 
an  aihraDgement,  that  he  who  after  the  disBotntion  eon- 
tracts  ddbts  for  goods,  shall  pay  the  mon^.     J^rv 
therefore  being  bound  to  pay  the  monqf,  this  money  is 
paid  by  the  Plaintili&  (who  was  in  the  fins  when  iht 
debts  were  contracted,  and,  therefore,  was  joindy  liable) 
for  the  use  of  Eyre,  and  we  think  that  notwithstandii^ 
this  objection,  Et^e  must  repay  him.    Another  olgection 
taken  by  Eye^  is,  that  HtOten  had  in  the  deed  ^  1810 
a  legal  answer  to  those  demands,  and  he  having  a 
legal  discharge,  ought  not  to  have  paid  the  money,  and 
therefore  has  paid  it  in  his  own  wrong.    Huikm  re- 
plies, that  was  a  covenant  not  to  sue  Eyre^  but  it  was 
not  a  covenant  not  to  sue  for  joint  debts^  nor  does  it 
operate  as  a  release  of  joint  debts:  that  if  Eyre  had 
been  sued  for  a  joint  debt,  his  remedy  would  have  been 
to  sue  on  this  covenant  against  the  creditor  who  sued 
him.     The  principle  on  which  the  covenant  not  to  sue 
is  held  to  operate  as  a  release,  is  to  avoid  circuity  of 
action ;  but  it  goes  no  further.    Eyre  says  it  goes  much 

14  further: 
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fiirtber:  it  is  a  release  as  between  me  and  those  to 
whom  I  and  HtUtcn  were  jointly  indd>ted»  and  being 
3  release  to  mt,  it  is  a  release  to  Hutton^  who  was 
jointly  with  me  obliged  for  payment  of  that  debt,  and 
he  relies  on  oertainauthorities,  which  ,  however,  shew 
that  the  rule  is  not  universal,  that  a  covenant  not  to 
sue  is  a  release  of  those,  jointly  with  whom  the  co- 
venantee may  be  sued.  Dean  v.  Nemhall  is  cited. 
There  an  issue  was  joined  on  the  release  of  another  party, 
with  whom  the  Defendant  was  jointly  and  severally 
bound;  and  it  was  contended  that  a  covenant  not.  tcf 
sae^  and  thd  covenant  that  those  presents  shoidd  be  a 
suffidttit  release  of  the  other  obligor,  would  operate  aa 
a  rdease  to  the  Defendant  who  was  bound  with  him; 
but  the  Court  were  of  opinion  that  the  rule  hdw  far 
a  covenant  not  to  sue  should  operate  as  a  release,  was 
limited  to  the  parties  themselves.  Certainly  that  case 
in  all  its  parte  is  iX)t  like  the  present:  there  the  par^ 
was  jointly  i^nd  severally  answerable  to  the  Flaiiltifl^ 
who  might  sue  the  one  obligor  without  the  other:  and 
in  the  case  of  Leuy  v.  Kinaston  in  12  Mod.  on  which 
that  case  of  Dean  v.  Newhall  is  much  founded,  it  was 
stated  as  the  reason  of  the  judgment,  that  the  bond 
being  joint  and  several,  the  obligee  might  sue  one 
without  the  other.  The  fact  is  not  so  here,  therefore 
the  same  doctrine  is  not  i^plicable,  and  we  must  con- 
sider it  on  principle,  whether  that  law  applies  to  the 
present  case.  In  the  case  of  a  creditor  siting  a  single 
debtor  whom  he  has  covenanted  not  to  sue,  it  not  only 
promotes  the  docltine,  which  prevails  so  strongly  in 
the  law,  of  preventing  circuity  of  action,  but  it  falb  in 
with  the  intent  of  the  parties,  to  hold  that  the  covenant 
shall  operate  as  a  release;  but  it  is  impossible  that  it 
should  here  be  in  the  contemplation  of  the  parties,  that 
in  covenanting  not  to  sue  J^e,  the  insufficient  debtor, 
he  meant  to  release  Huttanj  who  was  sufficient  It 
X  2  was 
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was  as  easy  to  insert  Ih  the  deed  a  release,  as  a  cch 
▼enant  not  to  sue»  and  it  would  have  been  shorter; 
it  must  be  inferred  that  the  parties  did  not  insert  a 
*  release^  because  it  would  release  Hutton  also ;  but  it  is 
this  day  contended  that  a  covenant  not  to  sue  has  the 
same  effect.  Where  the  words,  by  being  extended  beyond 
their  obvious  intent,  would,  as  )t  seems,  go  beyond  the 
intent  of  the  party,  the  Court  ought  not  to  put  that 
construction  on  them.  It  was  urged  at  the  bar,  that  the 
creditors  might  sue  Hutton  alone^  and  nan  constat  that 
he  would  plead  in  abatement ;  but  putting  that  out  of 
the  case,  we  think  the  rule  that  a  covenant  not  to  sue 
operates  as  a  release,  applies  only  to  cases  where  the 
covenantor  and  covenantee  are  single*  Another  ground 
on  which  we  found  our  judgment,  is  this.  Lord 
Kenyan  C.  J.,  in  Dean  v.  NewhaUy  says,  ^<  Even  if  the 
Defendant  had  succeeded  here,  a  court  of  equity  would 
have  given  the  Plaintiff  full  relief.  I  am  glad  to  find 
by  the  two  cases  cited  that  we  are  fully  warranted  in 
deciding  in  favour  of  the  Plaintiff  on  legal  grounds." 
Here,  if  the  Plaintiff  had  paid  this  money  either  under 
the  fear  of  process  of  a  court  of  ecjuity,  or  of  a  court 
of  law,  unquestionably  he  could  have  recovered  it  from 
the  Defendant ;  and  if  a  court  of  equity  would  have 
restrained  the  Plaintiff  from  setting  up  this  povenaot 
as  a  release,  the  equitable  call  on  him  justified  him  in 
paying  the  money,  and  gave  him  this  remedy  over 
against  the  Defciulaut. 

Rule  discharged. 
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Lord  SeLsea  v.  Powell. 


1815. 

June  14* 


THIS  was  an  action  of  debt  upon  the  statute  of  J°^f^^*^ 
.  .,  ,   for  not  setting 

2  &  3  Ed,  6.  c.  13.  for  not  setting  out  titbes;  and  out  tithes,  the 

upon  the  trial  of  the  cause  at  the  Sussex  Spring  assizes  cwwof  proving 
X815,  before  WoodB.,  the  defence  was,  that  the  land  on  j^^^n^  Uc   ' 
which  the  crops  had  grown,  whereof  the  tythe  was  on  the  De- 
claimed, were  barren  lands  within  the  exception  in  the  fw^^^t. 
5tli  section  of  the  statute.     It  appeared  in  evidence,  ®  iS^^! 

that  the  land  in  question  had  been  parcel  of  Stanstead  nets  within 
forest,  that  it  had  been  covered  with  timber  and  under-  *^  statute,  it, 
wood:  the  proprietor  had  some  years  since  stripped  it  of  i^^  requm 
the  timber,  and  had  now  permitted  the  occupier  of  the  extnordinary 
land  to  irrub  up  the  underwood,  and  had.  given  him  the  f*P*™^*  ^^ 
wood  for  his  pains,  which  Was  not  sufficient  in  value  to  labour  ti)  bring 
repay  the  expence  of  grubbing.     The  land  had  a  few  it  into  a  propec — 
years  before  been  valued  at  95.  rent  per  acre,  and  was  yation. 
then  let  at  125.  6d.  per  acre.    After  grubbing  the  wood.      The  statute 

some  part  of  the  land  had  been  chalked  with  chalk  ^^^^^-^ 

•     ^   n  1         1  i<    1  111  ,       f.  13.  w  a  re- 

rai^d  from  the  substratum  of  the  same  land,  but  the  medial  act,  and 

principal  part  of  the  crops  were  obtained  without  chalk-  >"  *«  «*">«* 

ing  or  any  other  manure,  and  without  extraordinary  la-  c^urtwill 

hour  or  expence.     The  crops  in  some  parts  of  the  land  grant  a  new 

were  eood,  and  they  were  on  the  whole  sufficient  to  *"*^  ^^T  ?  °"** 

,1     ,  11  /.  t      ^  take  of  the 

repay  all  the  costs  and  leave  a  pront  to  the  farmer.  :„_ 

Wood  B.  left  the  case  to  the  jury,  according  to  that 
which  is  laid  down  by  the  Court  of  King^s  Bench  in 
Warwick  v.  Collins  (a),  to  be  the  proper  inquiry,  whether 
die  land  was  of  such  a  nature  as  to  require  extraordi- 
nary expence  either  in  manure  or  labour  to  bring  it 
into  a  proper  state  of  cultivation.  The  expence  of 
grubbing  was  not  to  be  taken  into  their  consideraticm/ 

(a)  %  Maule  &  &/«;.  ^62. 

♦ 

X3  The 
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i8i$*  The  jury  found  a  verdict  for  the  Defendant  sutgect  ia 
a  point  respecting  documentary  evidence,  on  which  the 
Court,  thinking  they  had  not  sufficient  information  of 


LordSuMa 

FdWBO.     the  facts,  sent  the  cause  to  a  new  trial  without  deciding 
the  question. 


Shepherd^  Solicitor-General,  in  Easter  tenn  obtained 
a  rule  nisi  to  set  aside  the  verdict  and  have  a  new  trial, 
as  well  on  the  point  reserved,  as  on  the  ground  that 
this  was  not  barren  land  within  the  statute. 

Best  Serjt.  in  the  same  term,  in  shewing  cause,  toA 
a  preliminary  objection,  that  this  was  a  penal  acti(», 
and  that  where  the  judge  had  given  no  wrong  directions 
to  a  jury  in  a  penal  action,  the  Court  could  not  grant  a 
new  trial  upon  the  ground  that  the  verdict  was  against 
evidence.  He  cited  for  this  proposition  Brook  q.  t.  v 
MiddletOH  (a),  and  Fonnereau  v.  Bennet  (i),  where  it  is 
said  to  have  then  been  the  established  nik  for  the  last 
50  years.  The  Court  adjourned  the  case  to  give  the 
Solicitor-General  time  to  examine  the  authorities  touch- 
ing this  objection.  On  the  first  day  of  this  tarm,  the 
Court  relieved  the  Solicitor  from  arguing  this  point,  as 
being  already  decided  in  the  case  of  HoUamn/  v* 
NeweU  (c),  in  which  this  statute  was  considered  as  a 're- 
medial, rather  than  a  penal  act,  and  a  motion  for  a  new 
trial  was,  notwithstanding  the  same  objection,  therefore 
in  that  instance  entertained. 

Best  now  shewed  cause  against  the  rule,  impugning 
llie  judge's  direction  to  die  jury  to  dismiss  from  their 
consideration  the  expenoe  of  grubbing  the  underwood, 
which  he  contended  the  juiy  were  entitled  to  take  into 

(a)  10  Bastf  s6S.  [c)  Trhutam  13  O*  j.  10  BfSS. 

sd  edit,  isss* 

their 
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their  account.  Likewiie  he  urged,  that  the  rule  laid  18x5. 
down  in  Wccnmck  t.  CdOins^  and  adopted  in  the  present 
cas^  was  much  too  narrow.  The  statute  contemplated 
two  descriptiom  of  land,  the  one^  that  which'  had 
produced  con  within  40  years  before,  all  other  land 
was  intended  to  fidi  within  the  exception.  Hie  fint 
description  did  not  comprehend  the  land  in  question, 
for  nothing  in  this  case  shewed  that  this  land  had  pro- 
duced corn  withia  that  period,  or  had  not  been  a  forest 
from  the  b^inning  of  time.  It  would  not  be  for  the 
intact  of  the  church,  that  the  moment  a  person  under- 
takea^at  great  expenoe  the  cultivation  of  land,  he  should 
be  immediately  subjected  to  tithes.  It  was  the  interest 
of  the  churc)if^  as  much  as  of  the  people,  to  encourage 
agriculture. 

The  SoUeitor^Oenerat  in  support  of  his  rule^  urged^ 
(and  the  Court  agreed,)  that  the  onus  of  shewing  that 
the  land  waa  barren,  lay  on  the  defendant  The  dis» 
cussion  thte  passed  over  to  the  other  point  reserved. 

Cur.  adv.  vtdi* 


G11M  C.  J.  now  delivered  the  judgment  of  the  Courts 
This  was  a  question  whether  the  land  was  barren 
widiin  the  meaning  of  the  statute.  The  proper  in- 
quiry in  these  cases,  is  whether  the  land  was  of  such 
a  nature  as  required  extraordinary  expence.  My 
Brother  Wood  left  it  to  the  jury  whether  it  were 
of  that  description,  and  the  jury  found  it  was.  One 
ground  on  which  a  new  trial  was  moved  for,  is^ 
that  the  evidence  shewed  that  the  land  was  not  of  that 
description :  we  have  looked  carefiilly  through  the  evi- 
dence^ such  as  it  is  reported  to  us,  and  we  find  that 
there  is  no  ground  to  say  it  was  barren  land.  His 
Lordship  then  passed  to  the  other  point,  and  concluded 
by  making  the  rule  absolute  &r  a  new  trial ;  the  costs 
to  abide  the  event 

Rule  4^1^^ 
X4 
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1815. 

^f^  M-  Brown  v.  Crump. 

Wliere  the  '/^OPLE  Y  Serjt  had  on  a  former  day,  upon  this  case 
muiTcr^ves  coming  on  for  argument  on  a  demurrer  to  the  de- 

leave to  amend  claration,  obtained  leave  to  amend ;  and  the  supposed 
by  rtatmg  pap-  ground  of  demurrer  being,  that  an  allegation  of  the 
which  before  P<^^  ^^^  ^^^  continuing  tenancy  of  the  Defendant  in  a 
was  suted  too    farm,  did  not  shew  a  sufficient  consideration  for  a  pro- 

1^  tiff^ma  ™^^  ^  ^^^^  ^^  ^^  ^  ^  specific  manner,  he  had  not 
add  new  only  amended  the  original  counts,  but  had  added  three 

counts,  though  ^^^  counts,  wherein  he  alleged  the  same  promises,  but 
terms  have  varied  the  statement  of  the  consideration.  This  amend- 
elapsed  fiitxn     ment  took  place  more  than  two  terms,  afier  the  com- 

theconuDttice-  meju^m^jt  of  the  action,  and  Best  Serit  had  obtained 

ment  01  tne  "  ^  ^ 

rait,  if  they      a  rule  nisi  to  strike  out  the.  three  additional  counts, 

contain  no  ^jp^n  the  grounds,  i.  that  the  Plaintiflf  was  not,  by  the^ 

action,  but  practice  of  the  Court,  allowed  to  add  new  counts  afler 

(mly  various  the  second  term  from  the  commencement  of  the  action; 

^^^^  and  2dly,  that  the  permission  granted  by  the  Court  was 

which  the         only  to  amend  the  original  counts,  not  to  add  new 
ONixt  required  ^^^ 
to  be  more 
particularly 

Stated.  Copley  Serjt  shewed  cause,  upon  the  ground  that 

the  reason  of  the  rule  was  this,  that  no  new  cause  of 
action  shall  be  introduced  into  the  declaration  after  two 
terms,  because  if  the  Plaintiff  does  not  declare  in  this 
Court  within  two  terms  afler  the  return  of  the  writ, 
the  Plaintiff  is  at  liberty  to  sign  judgment  of  non  pros : 
but  that  the  reason  did  not  extend  to  the  case  where 
the  Plaintiff  added  no  new  cause  of  action,  but  merely 
diversified  his  statement  of  the  grievance  already  de- 
clared on.  Secondly,  the  Court  had  a  discretion  as  to 
time ;  and  as  this  cause  had  long  stood  over  for  argu- 

mentf 
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tnent,  they  would  see  reason  to  exercise  it  on  the  present        1815. 

occasion.  ^T"^'~^ 

«      Brown 

V. 

Best  endeavoured  to  support  his  rule^   contending      Crump* 
that  the  Plaintiff  had  exceeded  the  limits  of  the  per* 
mission  granted  him  by  the  Court. 

GiBBS'C.  J.     The  facts  are  these:  the  declaration 
stated  that  the  Defendant  wa^  tenant  to  the  Plaintiff,  and 
in  consideration  thereof  undertook  to  do  certain  things 
to  a  fiurm*     This  count  was  objected,  and  was  defended 
on  the  authority  of  a  reported  case,  Paoiey  v.  Walker  {a) ; 
and  the  Court  thought  that  case  did  not  go  the  length  of 
this,  and  that  it  ought  to  be  shewn  more  particularly  on 
the  declaration,  what  the  Plaintiff  had  done,  by  which  he 
purchased  this  promise  from   the  Defendant      The 
counsel  for  the  Plaintiff  says   it  was  necessary  to  state       ' 
the  consideration  of  this  promise  in  several  difierent 
ways ;  it  is,  indeed,  evident  that  that  which  was  before 
unnecessary,  may  be  necessary  to  be  stated  in  different 
ways,  when  we  hold  it  requisite  to  set  out  the  consider- 
ation.    These  are  the  facts  of  the  case,  and  no  doubt, 
if  the  Plaintiff's  counsel  had  prayed  us  for  liberty  to 
insert  those  counts,  we  should  have  given  it.    I  under- 
stand from  him  that  the  promise  imputed  to  the  De* 
fendant  is  in  all  the  added  counts  the  same  as  in  th»  • 
original;  and  that  there  is  only  a  difference  in  the  con- 
sideration stated.     We  think  that  if  the  undertaking 
charged  on  the  Defendant  is  varied  in  the  additional 
coantSy  die  counts  ought  to  be  struck  out ;  but  if  only 
the  consideration  is  varied,  the  Defendant  is  not  entitled 
to  strike  them  out,  and  the  rule  ought  to  be 

Discharged. 

{a)  5  TermRgp*zfz. 
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^/^/.^    Az7 


June  X4.      Street,  Administratrix  of  John  Street,  9. 

Brown. 


Whcfv  two      n^HIS  was  an  action  of  covenant  on  a  charter-party 
P*^^  ^  made  between  the  Plaintiff's  intesUte,    who  was 

chjwter-  master  and  part*owner  of  the  vessel,  and  the  Defendant, 

party  were  brought  to  recover  damages  for  not  loading  the  charter* 
havebeoi in-  ^  voieL  The  intestate  was  lost  at  sea  with  his  vessd, 
terdungesbly  and  it  was  sworn  that  the  deponent  was  informed  and 
wtecuted,  ind  ^jpU^ej  that  two  parU  of  this  charter-party  had  been 
wliich  tlie  executed,  and  that  one  part  had  been  delivered  to  and 
mMMaciibt  ^^^  i^  ^^  Custody  of  the  intestate,  and  was  on  board 
^  had  thT*"  the  ship  and  lost  with  him.  That  the  Plaintiffs  had 
ciiitody»  was  applied  to  the  Defendant's  attorney  for  inspection  of 
Sl'Si**tS*  that  part  rfthe  charter-party  which  had  been  left,  and 
Court  would  was  admitted  then  to  be^  in  the  Defendant's  hands,  and 
not  compel  the  ]„^  ^^^^  refosed;  and  that  the  Plaintiff  could  not 
log  sued  thece-  safely  dedare,  without  diat  assistance.  Upon,  these 
oDi  to  grant  f^gfy^  Lens  Seijt  obtained  a  rule  nisi  that  the.  Plaintiff 
romr^the  niij^t  be  permitted  to  inspect,  and  at  his  own  charges 
other  party  for  to  take  a  copy  of  the  charter^Murty  in  the  hands  of  the 
^  pul^'f  Defendant,  or  dse  that  the  Defendant's  attorney  m^t 
dedaring  with  at  the  Plaintiff's  cost  driver  him  a  copy.  He  cited 
certainty.         gjfig  y.  King,  (a) 

Skspierdf  Solicitor«>GcneiBl,  now  shewed  caase  against 
this  application,  as  being  unauthorized  by  any  pfece- 
dent.  He  admitted  that  where  one  part  only  erf*  an 
instrument  has  been  executed  and  left  in  the  hands  of 
one  party,  who  was  in  that  respect  a  trustee  for  the 
•>  other,  the  €!ourt  has  granted  inspection,  as  in  Elakey 

(a)  ^ffl^,iT*666* 

V.  Por- 
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V.  Porter{a)f  vfaere  diere  was  ix>  cwoter  part  of  the 
leaae;  and  in  King  ▼•  ISng  Autre  was  only  one  pert  of 
the  indeolure ;  and  Mtmf/leld  C.  J.  held  that  the  custody 
implied  a  (rait  to  prodnceb  and  gave  it  the  effect  of  a 
covenant  to  prodncs^  in  which  Gibbs  X  omcunned.  Sc^ 
in  BaUmam  r.PUa^{b)f  where  the  Court  compelled 
tbe  prodnction  of  an  itfistaniped  imtnimenty  to  be 
stampedy  theie  was  bat  one  part  signed,  and  it  was 
wrongfidly  in  the  hands  of  the  Defendant.  But  where 
two  parts  are  executed  interchangeably,  and  one  party 
has  lost  his  part,  especially  since  it  is  not  sworn  that 
each  part  is  executed  by  both  parties,  no  such  trust 
arises;  and  though  it  may  be  a  question  whether  a 
court  of  equity  may  not  aid  the  Plaintifi^  it  is  very 
questionable  whether  this  Court  has  a  summary  juris«- 
diction  to  give  oyer;  but  if  they  have  it,  they  have 
never  yet  exercised  it,  nor  will  exercise  it  on  this  occa- 
sion. Upon  a  bill  in  equi^  for  a  discovery,  Che  De- 
fendant has  the  opportunity  (tf  stating  in  his  answer  en 
oath  such  fects  as  are  material  in  his  own  &vonr,  an 
advantage  of  which  the  practice  90W  sou|^  to  be  in* 
troduced,  would  deprive  him. 

Lens  in  support  of  his  rule.  The  principle  of  grant- 
ing inapection  in  die  case  where  there  is  only  one  part, 
strengthciis  thePlaintiflTs  ai'gument  for  the  production  in 
this  case,  lie  same  argument  of  jurisdiction  was  urged 
in  King  v.  Kingy  but  k  was  heU  of  no  avail.  It  was 
urged  in  BaUman  v.  PhiUiptj  of  putting  the  party  to 
his  bill  in  equity,  dint  the  Defendant  might  have  the 
oppurtonity  to  tell  his  own  tale ;  that  likewise  was  over- 
ruled ;  but  tbe  principal  difficulty,  vdiich  the  Court  has 
idways  felt,  has  been  to  hdp  the  party  where  there  has 
been  only  one  part,  or  the  Plaintiff's  part  has  net  been 

{a)  AntCf  u  386.  [h)  Ante^  !▼•  157. 

stamped. 


Street 
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1815.  stamped,  under  circumstances,  where,  from  the  nature 
of  things,  there  ought  to  be  two  instruments,  and  where 
the  party  by  having  only  one,  had  defrauded  the  reve- 

Brown.  nue;  but  those  difficulties  do  not  occur  here;  and 
whether  it  may  turn  out  that  this  part  is  executed  by 
both  or  one  of  the  parties,  cannot  be  seen  until  the  deed 
is  produced.  And  the  missing  part  is  not  lost  by  any 
negligence  of  the  Plaintiffi,  but  it  was  in  the  situ- 
ation where  it  ought  most  properly  to  be,  on  board  the 
ship,  and  has  perished  with  the  ship.  This,  therefore, 
is  a  less  strong  application  than  those  which  are  cited ; 
for  in  Blakey  v.  Porter  there  was  no  trust  for  the  other, 
no  covenant  to  produce:  there  is  no  omission  here,  no 
attempt  to  make  the  transaction  pass  with  fe^ver  stamps 
than  the  law  requires.  The  jurisdiction  is  the  same  in 
both  cases,  and  in  other  respects  this  Plaintiff  is  in  a 
better  condition.  This  case  therefore  comes  within  the 
principle  of  Blakey  v.  Porter:  it  may,  in  the  ey^t  which 
has  occurred,  be  considered  that  the  parties  are  come 
to  the  same  states  as  if  ihefe  had  been  but  one  part 
originally  executed.  . 

GiBBS  C.  J.  The  counsel  for  the  application  has 
argued  strongly  against  the  jurisdiction  of  the  Court  in 
those  cases  in  which  the  Courts  have  granted  the  in- 
spection ;  but  we  must  look  to  the  reason  of  thosecaaesy 
and  not  be  hurried  by  them.  In  Blaiejf  v.  Porter  the 
party  covenanted  to  do  certain  things,  and  the  deed 
was  to  remain  in  the  possession  of  the  covenantor. 
Mansfidd  C.  J.  put  the  case  on  the  ground  that  the 
deed  was  left  in  the  custody  of  one  for  the  use  of  both. 
Afterwards,  in  Michaelmas  term  (a).5  3  0. 3.,  there  was  an 
iqpplication  for  the  production  of  an  indenture  of  leasee 
executed  by  both  parties,  and  left  in  the  possession  of 
the  Defendant.    Mansfield  C.  J.  was  very  averse  to 

(a)  JGng  V.  Kifigt  Mte^  iv«  666* 

granting 
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granting  the  application,  and  he  only  proceeds  on  the 
precedent  eatablished  by  Blakey  v.  Porter.    In  both 
these  cases  the  ground  on  which  the  Court  make  the 
nile^  is,  that  the  party  holding  the  deed  was  a  trustee 
for  the  other.     I  do  not  put  it  on  the  ground,  whether 
that  circumstance  gives  the  Court  a  jurisdiction,  but  it 
is  not  this  case :  here  tlie  oiie  party  executes  a  deed,  by 
which  he  binds  himself,  and  the  other  executes  a  deed, 
by  which  he  binds  himself,  and  the  one,  having  lost 
his  part,  calls  on  the  other  to  produce  his :  it  is  like 
the  case  where  a  man,  having  given  a  bond,  and  kept 
a  copy  of  it,  the  other,  losing  the  bond,  applies  for  a 
copy  of  the  copy,  we  should  not  grant  that     I  there- 
fore should  be  unwilling  to  establish  a  new  precedent, 
though,  if  there  were  a  case  so  decided,  I  cannot  say 
that  I  should  be  unwilling  to  follow  iu 

Rule  discharged. 


O'Keefe  r.  Dunn  and  Another.  J««^  14. 

nPHIS  was  an  action  brought  against  the  Defendants,  The  payee  of 
as  the  drawers  of  a  bill  of  exchange  drawn  onBickeUs  ^^^  ^^  ^*- 
and  Co.,  at  one  month  after  date,  payable  to  Sinclairy  ,entedVfor 
and  by  him  indorsed  to  the  Plaintiff,   for  the  non-  acceptance, 
acceptance  of  the  bill  by  Bicketis.    The  Defendant  ^^T^^^  • 
pleaded,  that  before  the  indorsement  tq  the  Plainti£^  payee  did  hot 
and  presentment  hy  her  for  acceptance,  the  bill  was  ^  ^^^^  to 
presented  by  Sinclair  for  acceptance  and  refused,  and  ^^  indorsed 
that  the  Defendants  had  no  notice  given  them  of  such  over  the  bill 
refiisal  to  accept.    After  verdict  for  the  Defendant  on  "^^^^J^y 
the  issue  joined  on  a  traverse  of  this  plea,  Vaughan  to  accept. 

The  indorsee 
being  again  refused  acceptance,  held,  that  the  indorsee  might  stiH  recover  on  the 
bill  against  the  drawer,  notwithstandbg  the  laches  of  the  payee.     By  three  againot 
Cbambre  J. 

Serjt. 
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1815.       ^^^  for  the  Phiiitifl;w]u>«eaie  trial  before  GiU9C.X 

' r^^     k\.  the  sittings  at  GmldiaU  after  /fifary  term  18159 

^'^^     proved/the   Acta  ef  his  dedanrtklB  aa  abofe  statid^ 

Dunn.       iti  Easter  term  obtained  a  rule  Mftfj  to  enter  vp  jik^aoent 

.    for  the  PhdntMrnQH  obrtoMtevindktd^  upon  the  ground 

that  the  special  plea  ararring  na  nodee  to  the  PlainttfT 

of  die  first  dishonour  of  the  hSI,  was  hiaalBcient  in 

law. 

Shepherdj  Solidtar-Oeneraly  and  Lem  8er|t«9  in  die 
some  term  ^ewed  cause  against  the  rule^  maintaiaiiig 
the  suffidaicy  of  the.plea,  for  that  Sinclair,  the  former 
holder,  by  his  laches  in  not  giving  notice  to  tie  drawee 
of  the  non-acceptance^  had  abaolutely  discharged  the 
drawer;  and  not  with  reference  to  himself  only;  and 
that  he  could  not  by  a  subsequent  indonaement  confer 
cm  the  Plaintiff  a  right  which  he  had  himself  ceased  to 
possess.  They  cited  Sosccw  ▼.  Hardy  (a),  Blesard  v. 
Hirst  (6),  and  Gooddll  v.  Dolly,  {c) 

Vaughan  and  Pell  Serjts.  in  support  of  the  rule,  urged 
that  a  subsequent  holder  for  a  valuable  consideration 
without  notice^  could  not  be  prejudiced  by  the  laches 
of  the  former  hcdder.  No  person  could  be  safe  in  re- 
ceiving an  unaccepted  bill,  if  the  secret  neglect  of  a 
fcmner  holder  might  thus  destroy  its  value. .  The  doo» 
trine  would  give  occasion  to  infinite  frauds. 

Cur»  a4v.  udt. 

ITie  judges  on  this  day  delivered  their  opinions 
seriatim. 

Dallas  J.  stated  the  case,  and  proceeded  as  follows. 
Two  points  seem  to  be  clear,  first,  that  a  bill  payable 

(a)  ia£<tir»434*  S.C.%0§iupS*      (h)  Burr.  x670« 
458.  Xc)  iTermR^.^iz^ 

at 
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mi  a  future  day»  or  so  numy  days  after  date,  need  not        1815. 
be  presented  for  acceptaocey  but  may  be  demanded     ^    "*'  *^ 
without  such  presentment,  when  due.     Secondly,  That  ^ 

i^  however,  presentment  be  made,  and  there  be  a  re-        l>a}xvu 
fusal  to  accept,  notice  of  such  refusal  ought  to  be  given 
by  the  party  to  whom  it  was  made;  and  that  for  want 
of  such  notice^  as  between  the  drawer  and  such  hokler 
of  the  bill,  the  drawer  will  be  discharged;  i£,  therefore, 
this  bill  had  continued  in  the  hands  of  Sinclair  the 
payee,  to  whom  the  refusal  to  accept  was  made,  and  by 
whom  no  notice  of  such  refusal  was  given,  the  drawer, 
as  to  him,  would  have  been  discharged ;  but  the  action 
is  not  brou^t  by  Sinclair^  but  by  the  Plaintiff  to  whom 
he  had  indorsed  the  bil]|^  and  without  notice  by  him  to 
her  that  the  bill  had  been  refused  acceptance.     The 
question  then  will  be,  whether  she  can  stand  in  a  situa- 
tion diflerent  from  that  in  which  he  would  have  stood 
if  he  had  brought  the  action.     On  the  part  of  the 
Defendants  it  is  argued,  that  there  is  no  distinction ; 
and  this  is  contended,  first,  upon  the  reason  of  the 
rule  by  which  the  drawer  would  be  discharged  against 
a  party  knowing  of  the  refusal  to  accept  and  omitting 
to  give  notice ;  secondly,  on  the  authority  of  a  decided 
case,  which  is  said  not  to  be  distinguishable  from  the 
present.     And  first,  as  to  the  reason  of  the  rule,  the 
drawer  is  presumed  to  have  effects  in  the  hands  of  the 
drawee^  and  the  bill  is  an  order  to  appropriate  so  much 
to  the  payee  or  his  order.  .  If,  therefore,  on  present 
ment  the  drawer  refuse  to  adcept,  from  the  veiy  nature 
of  the  transaction,  the  drawer  should  have  notice  that 
he  may  withdraw  his  effects,  or  proceed  agunst  hia 
debtor,  as  the'caae  may  seem  to  him  to  require.    But 
if  he  have  no  effects,  the  reason  of  the  rule  fails,  and 
widi  it  the  rule;    and  in  such  event,  notice  is  not 
necess2^ry.     Now  it  has  been  contended,  that  this  rule 
cannot  vary  by  the  shifting  of  hands,  for  that  the  drawer 

is 
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is  equally  injured  by  the  want  of  notice,  in  whatever  handit 
the  bill  may  be ;  and  further,  that  when  the  drawer  is 
once  discharged,  his  responsibility  cannot  be  revived 
by  the  acts  of  others  independent  of  him.     With  re- 
spect to  the  first  part  of  the  statement,  it  may  be  ad- 
mitted to  be  true ;  but  with  regard  to  the  latter,  it  is 
begging  the  question ;  for  the  question  is,  if  this  re- 
^xynsiMlity  have  ever  ceased  as  to  a  party  in  the  situa- 
tion of  the  Plaintiff.     Or  radier,  whether  the  Defend- 
ants have  not  agreed  so  to  be  responsible  in  the  events 
which  have  happened  in  the  present  case.  The  inquiry, 
therefore,  must  be,  whether  an  indorsee  for  a  valuable 
consideration,  and  without  notice  of  any  illegality  not 
making  the  bill  void  in  its  origin,  or  of  any  laches  in 
the  course  of  its  circulation,  is  to  be  considered  as 
receiving  a  bill  subject  to  all  that  might  affect  it  in  the 
hands  of  the  payee,  or  of  a  previous  indorser,  or,  in 
other  words,  may  not  the  drawer  be  discharged  as  to 
the  payee  becoming  indorser,  and  yet  continue  liable 
to  his  indorsee?  The  nature  of  the  contract  appears  to 
me  to  be  this:   The  drawer  of  a  bill  payable  at  a 
future  day  enables  the  payee,  by  making  the  bill  pay- 
able to  him  or  to  his  order,  to  hold  out  to  all  the 
world,  that  he  will  pay  the  bill,  in  default  of  the  ac- 
ceptor, to  the  party  entitled  to  present  it  for  acceptance 
or  payment.     He  does  not  stipulate  for  himself  that  it 
sball  be  presented  for  acceptance,  nor  does  the  law 
cast  such  an  obligation  on  the  payee.    Hie  drawer, 
therefore,  must  be  considered  as  contented  to  rest  in 
ignorance  whether  it  has  been  accepted  or  not,  till  the 
bill  becomes  due.    And  whether  presented  or  not, 
depends  upon  the  casualty  <^  how  the  holder  of  the 
Wll  may  chuse  to  proceed.    Any  party  who  takes  it, 
paymg  avaluabkconrideration,  takes  it,  then,  knowing 
that^preseMment  for  acceptance  is  not  necessary,  and 

nothing 
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nothing  appearing  upo&^fice  of  tbe  bill  to  fibew  it 
to  have  beea  presented  and  ^^ptancerefiiseil.  Indeed 
he  has  reason  to  conclude  jthe  contrary  in  every  case  h^ 
which  there  is  no  noting  for  pon-acceptancey  which 
noting  would  be  notice  on  the  ikce  of  the  bill,  an^ 
under  such  a  drcumatance  he  would  act  at  his  peril. 
Takii^  it,  therefore^  before  it  become  du^  and  ignorant 
of  a  rdfusal  to  accept^  he  is  a  purchaser  for  a  valuable 
consid^vtion,  without  nt^c^  against  a  party  who  ha;s 
enabled  the  indorser  to  put  off  an  instnimeat^  good 
upon  the  face  of  it,  and  by  which,  as  far  as  appears,  h^ 
has  contracted  to  be  bo^nd.  And  ^considered  in  this 
lights  I  am  of  opinion,  .that  from  the  very  nature  of 
the  contract,  he  is  entUlcd  to  notice  finom  the  parQr 
having  knowlege  of  the  refusal  ,to  acjpq>^  and  ia  disr 
charged  for  want  of  sud^  notice;  but  that  he  must  be 
taken  to  have  stipulated  that  this  rule  shall  be  confined 
to  such  party,  and  not  be  extended  to  an  innocent  and 
ignorant  in^rsee.  On  the  reason  and  convenienoe  of 
the  thin^  this  doctrine  appears  to  me  to  be  equally 
.supported.  Jt  cfm  do  no  harm  to  the  ctrculation  of 
bills  of  exchange^  that  the  holder  should  be  required^ 
when  acceptance  b  refused,  to  gire  immediate  notice  to 
the  drawer,  and  that  the  consequence  pf  a  n^lect  to 
do  it  should  devolve  upon  himsdf ;  but  it  would  greatly 
dog  the  negotiability  of  such  securities  i^  upon  some 
latent  defect,  and  without  any  default  in  himsalf,  every 
mair  shall  be  taught,  and  so  be  made  to  fed,  that  in 
the  mopent  of  paying  the  full  value  of  a  bill,  he  may 
be  purciba&ing  that  which  may  )tum  out  to  be  a  mere 
nullity.  This  has  hitherto  been  confined  to  two  or 
three  special  cases,  and  ought  not,  I  think,  to  be 
further  extended;  and  I  wiU  only  add,  that  in  what  I 
am  now  saying,  I  mean  such  bills  as  the  genume  pur- 
poses of  commerce  require.  It  may  be  said,  this  may 
be  guarded  against  by  ascertaining,  before  taking  the 
Vol.  VI.  Y  bill, 
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biDy  whether  it  has  been  refused  acceptance  or  not^ 
and  this  is  certainly  possiUe,  but  for  reasons  that  most 
be  obvious,  would  in  practice  be  so^  inconvenient,  as 
almost  tp  amount  to  a  prohibition  to  take  any  unac- 
cepted bill.  As  to  cases  in  point,  I  am  not  aware  of 
any  which  are  directly  so,  and  will  consider,  therefore, 
next,  how  the  law  stands  in  these  which  appear  to  me 
to  be  analogous.  And  first,  in  the  instance  of  a  bill 
indorsed  over  after  it  becomes  due.  That  it  is  over- 
due^ and  has  not  been  paid,  appearing  upon  the  face 
of  it,  is  notice  to  the  party  who  takes  it,  and  being 
th^efbre  out  of  the  common  course  of  negotiability,  be 
is  bound  to  inquire  into  the  cause,  and  taking  it  with- 
out such  inquiry,  is  subject  to  all  the  equities  that 
would  have  afiected  it  in  the  hands  of  former  parties. 
Tliis  rests  on  the  ground  of  knowledge  in  him,  or  that 
which  is  equivalent  to  knowledge,  a  fact  amounting  to 
notice,  and  demanding  inquiry ;  but  reverse  the  fact^ 
and  suppose  it  a  taking  by  indorsement  before  it  be- 
came due,  he  is  then  an  innocent  indorse^  without 
notice  of  fraud  or  neglect,  and  intitled  to  recover 
against  all  those  parties,  who  under  the  circumstances 
of  the  case  might  be  discharged  as  to  each  other.  A 
drawer  may  therefore  be  relcasW  as  to  the  payee,  and 
yet  continue  liable  to  the  last  indorsee.  And  this  ap- 
pears to  me  in  principle  to  apply  to  the  present  ques- 
tion. It  remains  only  to  advert  to  the  case  cited  from 
12  Eastj  and  tliough  Siiid  to  be  in  point,  I  think  it  is 
clearly  to  be  distinguished  from  the  present:  the  facts 
were  these:  the  bill  had  been  presented  by  the  JVar- 
ringfon  bank,  and  acceptance  refused;  they  gave  no 
notice  to  the  drawer  at  the  time,  nor  to  the  party  from 
whom  they  had  taken  it;  but  kept  it  till  due,  and  tlien, 
without  notice  to  the  indorser,  who  was  imiorant  of 
these  facts,  recovered  against  him,  and  when  he  sued 
^be  drawer,  the  drawer  was  held  to  be  discharged,  and 
I  the 
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the  indorser  to  have  paid  the  money  in  his  own  wrong,       1815. 

masmuch  as   undoubtedly  the  bank  would  not  have     \^     ^ 

recovered  against  him.  The  di£ference  therefore  between  ^, 

the  two  eases  is  this.     In  the  case  cited,  the  bill  bad       Dunk. 

never  passed  into  the  hands  of  an  indorsee  ignorant  of 

the  refusal  to  accept  before  the  bill  became  due,  and 

while  it  was  fairly  negotiable,  but  remained  till  it  be- 

came  due  in  the  hands  of  those,  who,  from  neglect  to  give 

notice,  could  not  recover.     Whatever  was  a  discharge 

to  the  drawer,  was  a  discharge  to  the  indorser ;  and 

the  discharged  indorser  having  thought  fit  to  pay, 

when  not  liable,  could  not  recover  against  the  drawer 

what  he  bad  paid  in  his  own  wrong.     lu'  this  case  the 

&ct  is  directl;^  the  reverse ;  the  bill  when  beconiing 

du€»  bdqg  in  the  hands  of  an  imiocent  holderi  and 

having  been  taken  in  a  course  of  fair  negotiation 

dacing  the  period  that  intervened  between  the  refusal 

to  accept  and  the  bill  arriving  at  maturity  for  payment. 

For  these  reasons  I  am  of  opinion  in  every  view  of  the 

case^  that  this  plea  is  not  a  sufficient  answer  to  the 

•ctioq; 

.  Chambrb  J.  dissented  from  the  rest  of  the  Cour^ 
and  stated  the  facts  on  which  be  grounded  his  opinion* 
This  was  an  action  by  an  indorsee  against  the  drawers 
of  a  biU  of  exchange.  The  bill  is  dated  the  iptb  Januafy 
<8i3t  it  is  drawn  by  the  Defendant  on  Miciets  and  Ca* 
and  is  payable  in  one  month  to  Sinclair  or  order:  Sin* 
claitf  after  receiving  the  bill,  and  before  it  was  due^  pre* 
sented  it  to  thedrawees  for  acceptance,  which  theyrefiised: 
of  this  dishonour  of  the  bill  no  notice  was  given  to  the 
Defendant,  but  Sinclair  afterwards  negotiated  the  bill  by 
indorsing  it  over  to  the  PhuntifFi  without  communicate 
ing  to  her,  or  any  one  else^  that  fact  of  refusal  to  accept. 
When  the  bill  was  at  maturity,  the  Plaihti£^  being 
then  in  i)OS9es9ion  of  it  as.  indorsee  of  Sinclair,  presented 

Y  2  ix 
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it  for  fBjment,  which  was  also  refilled,  and  o£  thia  last 
Tefiual  tba  Defi^ant  had  notice:  the  question  arising 
firom  these  drcumstanoes  is,  whether  the  action  ismaiiw 
tainable  by  the  Plaintiff  against  the  drawersi  or  the 
drawersi  by  the  hudica  ofSincbtr,  the  hcdder  and  omMr 
of  the  bill  at  the  time  of  the  first  presentmenl  and  r^ 
fuap],  were  compleatly  discharged  fi!om  thdr  rofisBa* 
biliiy.     It  is  not  contended  on  the  <me  hand*  diat  any 
negligence  is  imputable  to  the  Plaintiff  pera6naUyt  or 
fn  the  other  band»  that  die  I>efendanta,  eitfacr  by 
^awii^  withoat  eflbcts,  or  by  any  other  ciivmnstsiice 
(Elf  their  conduct,  hare  depriyed  themselves  of  any  ad* 
yantage  they  would  otherwise  be  entitled  to  by  Ae  law 
of  merchanu  on  this  snl^ect*    As  iar  as  appears,  die 
transi(Ctiian  is  all  fidr  A^  between  these  parties,  bat  die 
PefendanlM  insist,  that  die  n^lect  of  the  actual  holder 
and  then  sole  proprietor  of  the  bill,  has  wholly  ik- 
diMBged  the  drawers,  and  kft  die  Heintiff  to  sec^  for 
redress  fhhn  iSvidofir,  to  whom  he  has  paid  the  amount 
of  die  h31,  and  who  deceived  hiin  by  a  fiwidiikBt  con- 
cealment.   There  can  be  no  doubt  that  a  drawe^  is 
entided,  equally  with  an  indorser,  to  notice  of  the 
^shonour  of  the  biH,  either  by  non-acceptance  or  non- 
payment   Indeed  the  reason  for  vequinig  such  nodee 
to  the  drawer  may  be  stronger  then  it  is  for  giving  it 
to  the  indorser*    The  indorser  has  nothing  at  stake 
but  the'  sum  for  which  die  bill  is  drawn,  but  the 
draweiv  besides  tibat  risk,  has,  in  fiur   transacdons, 
fiicquendy  fiirther  effects  in  the  hmids  of  those  on 
whom  he  draws,  and  a  timely  notice^  which  may  anist 
in  enabling  him  to  seoure  himself  is  in  such  cases  of 
more  importance  to  be  given  tp  him,  than  it  is  to  an 
indorser.  The  consequence  of  the  omission  oFanynoliee 
which  the  law  requires  in  sudi  case^  i^  that  the  bMat 
^d  proprietor,  who  oog^t  to  have  givtti  it,  loses  die 
sccuriQr  of  all  prior  indorsers  and  of  the  drawtf. 

Here 


IN  THE  Fimt-tirra  Y^ar  or  GEORGE  III. 

Here  &Vw2t»rwflg  the  holdBrilido^iMt.  Byhisiiegkct 
his  remedy  agaliist  the  driMrer  wes  tostf  itttfideen  end 
of  the  dntwer^s  responsibility  at  the  time ;  and  I  am  at 
a  lo»  to  discovery  by  wl^it  meensi  withoot  eny  act  or 
de&nlt;  of  their  owH)  the  rdspoiduWlity  eea  be  retited. 
If  Smcbtir  had  no  right  of  action  against  the  drawers, 
how  eottld  he  by  hid  hkbn^ment  under  ftucfa  cir^e 
tKxtaaUaitcm  transfer  a  right  to  another.     The  cas^ 
of  Maori  r.  tSni^  which  was  an  aetidn  by  an  in^ 
donee  agaifist  the  indorser  of  a  biS  ef  eseehange,  is  an 
expreee  eutiiorily  for  the  neeessity  of  giving  notice  of 
tk  refizsat  to  accept,  tfnd  Lord  Man^W%  words  are,  hib 
(the  indorsee)  ought  to  hare  ^ven  notice  of  this  refusal, 
and  not  to  have  concealed  it ;  and  by  not  having  ^vcn 
notice  has  taken  the  risk  upon  Irimself.      The  in* 
dorser  is  imposed  upon,  and  the  person  who  negleeted 
to  give  the  notice  ought  to  suffer  for  it.    The  question 
is  not  wilder  he  was  obliged  to  present  it  for  accept- 
ance he  has  done  so  imd  it  was  refused    The  case  or 
GotpdtU  V.  Ddkjf  expressly  confirms  the  decision  in 
Bksard  v.  Hirst^  and  in  both  the  cases  the  Defendants 
had  jnd^jment,  though  m  both  cases  the  Defendants  had 
in  some  degree  acknowledged  themselves  liable  to  the 
demand.    The  case  of  Bosc(m  v.  Hardy  is  more  ex<- 
presdy  in  point,  where  Lord  Ettenborougk  C.  J.,  in  giv« 
ing  his  c^inion,  says,  if  the  indorsement  on  the  InH  be 
€mce  dischtfged  by  the  kches  of  the  holder  at  the  time^ 
in  not  giving  due  notice  of  the  dishonor  of  it,  their  re* 
•ponsil^ity  cannot  be  revived  by  the  shifting  of  the  bill 
into  otiier  hands.    A  contrary  doctrine  would,  as  it 
appears  to  me,  be  an  inlet  to  fraud ;  and  the  efiect  of 
the  law,  which  requires  a  strict  observance  of  its  rules 
in  the  a^tiation  of  bflk,  wouM  be  completely  defeated, 
if  the  holder,  finding  that  he  had  lost  his  own  remedy 
against  the  drawer  and  indofsersy  could,  by  indorsing 
the  bill  to  another  person  at  any  time  before  the  day 
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X  8 1 5.  of  payment,  enable  that  other  petgon  to  sue  the  drawer 
r,^^  or  prior  mdoraers,  and  by  so  doing  indemnify  himsdf 

^.  at  the  expence  of  the  party  against  whom  he  had  lost  hb 

DuKK.  own  remedy.  It  is  true  that  innocent  parties  might  be  de- 
fraudedy  while  the  time  of  paytnent  is  unexpired^  and  the 
negotiations  apparently  regular,  So»  a  man  may  be  de^ 
frauded  in  other  transactions;  but  against  whom  iahe  to 
seel^  his  remedy  ?  against  those  who  have  fraudulently* 
obtained  his  money,  and  not  by  destroying  the  r^hts  of 
those  who  have  no  share  in  the  fraud.  The  law  limits 
the  responsibility  of  parties  to  bills  of  exchange  by  cer- 
tain rules  for  the  negotiation  of  them:  I  think  thoee  rules 
ought  ^ot  to  be  varied  by  the  introduction  of  new  and 
unnecessary  distinctions  or  exceptions,  and  that  there- 
fore^ '  on  tlie  present  case,  the  •  decision  of  the  Court 
ought  to  be  in  favour  of  the  Defendants* 

Heath  J,  It  is.  of  the  greatest  importance  that  tb^ 
negotiability  of  bills  of  exchange  should  be  protected 
and  preserved.  In  a  few  cases,  such  as  gaming  usmy, 
and  the  like,  certain  statutes  make  bills,  void  in  the 
hands  of  an  innocent  holder,  who  has  his  remedy  over 
in  another  manner;  but  in  other,  cases  the  bill  is  not 
avoided ;  even  a  bill  obtained  by  the  grossest  £raud  is 
not  thereby  vitiated.  I  am  not  for  extending  the  law 
beyond  the  cases  already  decided.  The  case  of  Roscao 
V.  Hardy  proceeded  on  a  very  different  ground.  Thers 
the  bill  was  paid  without  rnquily,  and  the  Defendant 
had  a  right  to  say,  <<  If  the  WarrifigUm  bank  had  sued 
me^  I  had  a  good  defence :  the  Plainti(F  had  neglected  to 
inquire,  and  his  laches  ought  not  to  prejudice  the  De- 
fendant. In  th^  present  case  the  drawer  has  failed  in 
his  duty;  he  ought  to  have  had  effects  in  the  hands  of 
the  drawee^  and  if  he  had  not,  the  uttering  die  bill  W9S 
a  species  of  fraud.   My  Brother  Dallas  has  ably  argued 

the 
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^e  principles  to  be  deduced  from  the  nature  of  the  con* 
tract.  I  need  not  tlierefore  enlarge  on  that  ground; 
but  I  may  observe,  that  here  the  Plaintiff  does  not  take 
the  bill  merely  by  virtue  of  a  common  law  assigniac  at, ' 
but  also  by  virtue  of  the  custom  of  merchants.  I  am  of 
opinion  that  the  Plaintiff  ought  to  recover. 


18x5. 

O'Keefx, 

Dunn. 


GiBBS  C.  J.  i  am  of  the  same  opinion.  The  dis- 
tinction has  been  so  well  taken  by  my  Brothers  Heath 
and  DallaSy  that  it  is  necessary  for  me  to  say  very  little 
on  this  case.  There  are  two  different  species  of 
defence  on  bills  of  exchange.  The  first  sort  goes  to 
shew  that  the  Defendant  is  discharged  from  the  claims 
of  all  persons  whatsoever  on  that  bill ;  the  other  sort  itt 
directed  to  shew  that  the  Defendant  is  discharged 
as  from  the  claim  of  a  particular  person.  If  a  persoa 
takes  a  bill  on  an  usurious  stipulation,  (I  am  not 
a^)eakmg  of  a  bill  originally  made  on  an  usurious 
consideration,  but  good  in  its  origin,  and  passed  to 
an  indorsee  on  usurious  consideration,)  he  cannot 
sue  either  the  drawer  or  the  acceptor;  but  if  he 
pa&ses  it  to  the  hand  of  another  innocent  and  ignorant 
mdorsee  fof*  a  valuable  consideration,  that  person  may 
use  it  against  the  person  who  indorsed  it  to  him.  So, 
he  who  takes  a  bill  after  it  has  arrived  at  maturity, 
takes  it  subject  to  all  the  defences  which  could  have 
been  made  by  any  previous  holder ;  for  the  bill  being 
unpaid,  its  date  is  notice  to  him  sufficient  to  piit  him 
on  inquiry ;  but  if  he  takes  tlie  bill  before  it  is  due,  he 
takes  it  hot  subject  to  the  same  inflnnity  of  title,  be* 
cause  he  then  takes  it  without  notice  of  any  suspicious 
circumstances '  that  may  break  in  upon  his  remedy 
against  any  former  holder.  This  is  the  general  law, 
but  there  may  be  circumstances  that  may  make  it  other- 
wise. A  holder  is  not  bound  to  present  a  bill  for  ac- 
ceptance; there  is  nothing  therefore  on  the  fiice  of  an 
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tinaecepted  tnll  to  awaken  a  stispidott  that  it  hUB  beta 
presented  for  acceptance  and  refused.  Bat  it  is  said, 
the  general  law  is,  that  where  notice  h  rectoisite,  if 
notice  be  not  ^ven,  the  drawer,  and  aD  persona 
ctaiming  to  be  entitled  to  £flve  notice  of  the  didioncAnv 
are  discharged.  I  think  that  is  a  begging  of  tlie 
question.  If  a  bolder  comes  to  the  knowledge  that 
^e  drawee  will  not  accept,  6r  will  not  pay  the  bOl  when 
ft  becomes  du^  and  omits  to  give  notice,  he  shall  never 
sue  ilht  drawer,  because  his  neglect  prevents  the  drawer 
from  using  diUgence  in  withdntwing  from  the  drawee 
the  bSkU  wfaidi  were  destined  to  satisfy  the  bill ;  but 
f  am  of  opinion  thai  if  the  bill  is  passed  fbr  a  valuable 
Consideration  without  notice  of  that  defect  of  tide,  he 
who  so  innocently  takes  the  biU  is  hot  gnil^  of  any 
Oreacfa  of  duty  towards  the  drawer,  and  is  therefore  not 
afl^ed  by  the  omission.  JRosano  v.  Hardy  is  mainly 
dBstingoishable  from  die  present  cas^  in  rinpectthat 
^e  bin  there  continued,  up  to  the  time  of  its  maturi^, 
in  the  hands  of  a  holder^  who  had  n^I^ed  to  give  that 
notice  at  the  time  when  the  bill  was  first  refused  accept- 
ance^  and  the  holder,  I  agree^  had  thereby,  as  to  his 
own  claim,  discharged  the  drawer.  I  am  of  opinion 
that  the  circumstance  of  tiie  bill  continuing  in  the  same 
hand  materially  diflbrs  that  case  firOm  the  present  I 
therefore  think  that  the  present  FlaintiST,  not  having 
had  notice  tiiat  the  bill  "had  been  presented  for  acoq>t- 
ance  and  dishonoured  before  she  took  it,  is  entitled  to 
recover,  notwithstanding  the  plea  that  has  been  put  on 
the  record.  The  rule  therefore  must  be  absolute  for 
altering  judgment  for  the  Plaintiff  non  obstante 
veredicto. 

Rule  absolute. 
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Uthwatt  »•  Bryant  and  Others.  •^""^  ^^ 

^FHIS  was  a  case  directed  by  Sir  Thomas  Plumert  DertteoTalf 

Vice-ChaneeUory  for  tke  qpinloli  of  the  Judgea  o   ^I^^IJ'^. 

this  Court.     WUUum  Andre»e$  being  seised  in  £m  of  tenanentiy 

certain  freehold  hereditaments  in  the  parish  oiBHcking-  tythes,  hortdn 

Afljw,  by  his  will  dated  27th  Ja^[us^  1760,  duly  executed  preniuetiadie 

and  attested  for  passing  real  estatesi  devised  alibis  free*  paritkx>f  H.  to 

hold  lands, teneinents,^thes,hereditaments,and premises  ^^^|^|^^^„^  • 

in  the  parish  of  Buckingham^  to  J.  MSlmtrd  and  JE»  tmtt  to  nke 

MiUmard,  their  executors  and  administratorsL  fova  tana  ^^* '  ^    ' 
-  .  .  i_  ,tf       tnWect  to  that 

of  fooo  yearsy  in  trust  to  raise  500/.  by  mortgage  (but  tenii»  he  de- 

noe  by  sak^)  to  discharire  his  debts,  ftc.  in  aid  of  Us  ^^"^  ^  ^ 

personal  estate  appropriated  for  that  purpose^  and  sab-  ],q^  ^^  ^^ 

ject  to  that  term  he  derised  to  his  wife  all  his  said  the  teetstor's 

freehold  hmd%  tenements,  tythes,  hereditaments,  and  ^^^^|^ 

premises  for  her  natural  life,  sans  wastes  and  after  the  sant  waste ; 

determination  of  that  estate,  to  his  son  Ten^pU  AndretUh  m>»inderto 

and  hia  asaigqs  during  his  life^  sans  waste,  and  after  for  ijfe,  ,,1^  * 

that  estate  to  Earl  Temple  and  the  Rt.  Han«  6.  Gren*  wute;reiium- 

vilie  and  their  heirs  during  the  life  of  Temple  AndteeoeSf  ^^  wmatt^^ 

in  trust  to  preserve  contingent  remainders,  and  after  tingentremam- 

the  decease  of  Temple  Jndrmes^  to  the  use  of  the  first  ^»  f*^ 

oer  to  tile  fiivt 
Ittd  othe^  sons  of  Temple  JMfn»eSf  in  tail  mate;  and  «nd other 


in defiuih  of  such  issue,  to  the  third  and  odier  sons  of  of  7.^.in  oul 

the  testator's  body  begotten  and  thereafter  to  be  bom,  J^^  dS^ 

(except  his  son  Hemy  Uthwatt  Andrewes  and  his  issue  andetheraftcri 

male^  whom  he  excepted  oat  of  that  devise,  because  an  ^  "^^  ^ 
^  the  testator, 

(except  his 
ddest  son,}  in  tail  male ;  and  if  the  testator  should  have  no  third  ion,  or  when  hia 
$ati  T.  A^  or  any  of  his  sons  except  H.  17.  A»  should  succeed  to  a  certain  estate  en- 
tailed on  7*.  ^.  by  an  uncle*  the  tutator  deinsed  his  said  fivebold  estate  in  the  parish 
of  B.  to  his  daughtere^.aad  C«  and  any  other  danghten  he  might  thereafter  hafe^ 
to  take  at  tensau  in  common :  Heid  that  the  daqghtm  took  a  feew 

estate 
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Uthwatt 
BftYAMT* 


estate  at  Littford  was  left  him  by  his  godfather  Henr§ 
Utkwattj  Esq.)  successively  in  tail  male,  and  if  the  tes^ 
tator  should  have  no  third  son»  or  when  his  son  TempU 
Andreao^f'  or  any  other  of  his  said  sons  (exc<fpt  H.  U. 
Andrewes  and  his  issue  male)  in  remainder  should  suc- 
ceed to  an  estate  in  the  parish  of  Lotfdntry^  entailed  on 
Templ€  Andrewes  by  the  testator's  uncle  Henry  Jn^ 
dr^Boes^  Esq.  or  either  of  them  then  to  take,  the  testator 
devised  his  said  freehold  estate  in  the  parish  of  Bucking- 
ham unto  his  daughters  Frances  and  Charlbttcj  dnd  any 
other  daughters  he  might  thereafter  have,  to  take  as 
tenants  in  common :  but  in  case  all  such  his  said  chil- 
dren should  die  in  the  lifetime  of  his  wife,  then  ht 
devised  all  his  said  freehold  estate  in  the  parish  of 
Buckingham  to  his  wife  and  her  heirs  for  ever*     And 
the  testator  bequeathed  to  his  son  H.  U.  Andrenoes  his 
diamond  ring,  witli  an  earnest  request  that  he  would 
assist  and  provide  for  his  brother  dnd  dstcrs  to  the  ut- 
most of  his  power  when  he  came  to  Lin/brd  estate^  and 
be  generous  and  tender  to  his  mother,  whbte  wisdonl 
fn  having  him  named  at  baptism  H.  Vtkwattj  after  the 
testator's  friend  and  relation  Heftry  Uthwartj  had  ob- 
tained for  him  an  ample  estate;  and  the  testator  desired 
that  if  the  estate^it  Lotlibuiy  devised  by  Mr.  IJthwait  td 
his  brother  Temple  shcfilkid  be  incumbered,  he  would 
pay  o£P  any  such  mortgage,  as  he  was  so  amply  provided 
for,  and  his  brother  so  little,  especially  as  it  was  an  old 
family  estate.    The  testator  died  in  September  1760 
without  revoking  or  altering  his  will,  leaving  his  widow, 
Temple  Aftdrewes  his  eldest  son  and  heir  at  law,  and 
H.  U.  AndreweSf  and  Charlotte  and  Frances^  his  only 
other  children,  him  surviving.     Temple  Andrewes  died 
in  the  lifetime  of  the  testator's  widow,  without  issue, 
the  widow  died  on  27th  December  1802,  and  Frances 
Andrewes  is  since  dead.   The  question  was,  What  estate 
Frances  Andrewes  deceased,  the  testator's  daughter, 

took 
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took  in  the  freehold  estate  in  the  parish  of  Buckingham       1815. 
under  the  will?  ^"  ■>*■— ^ 


Uthwatt 


Lens  Serjt.  for  the  Platntifi;  contended,  that  inaa*     Bbyant. 

much  as  the  testator  had  twice  described  the  subject  of 

this  devise  by  its  local  description,  when  he  afterwardt 

described  it  by  the  term  <<  his  said  freehold  estate  in 

the  parish  of  Buckingham^**  he  thereby  gave  only  the 

same  thing  which  he  had  given  before^  ni^nely,  his 

lands,  tenements,  tythes,  and  hereditaments  in  the  parish 

of  BuckingJiam.     The  word  estate   signified  not  the 

quantity  of  interest,  but  only  local  description;  and  as 

he  had  added  no  words  of  limitation,  the  daughters 

took  only  an  estate  for  life.    The  contingency  too,  on 

which  he  intended  the  estate  to  go  over  to  his  widow,  was 

one  which  he  expected  to  take  place  within  the  compass 

pf  a  life  in  being,  namely,  the  decease  of  his  children: 

for  it  is  highly  improbable  that  the  testator  should  look 

forward  to  the  failure  of  issue  of  all  his  children,  as 

an  event  likely  to  happen  during  the  life  of  his  widow. 

No  case  is  expressly  in  point :  that  which  comes  nearest 

to  the  present,  is  Hay  v.  Lord  Coventry  (a).     No  intent 

is  shewn  on  thi^  will  to  give  the  daughters  more  than 

an  estate  for  life.     Words  of  inheritance  must  either  be 

expressed  or  supplied  by  necessary  inference ;  but  this 

will  afford  no  ground  for  such  an  inference. 

Best  Serjt.  contta^  argued  that  the  daughters  took 
an  estate  in  fee.  The  testator  shewed  in  this  will  great 
anxiety  to  exclude  the  heir  at  law.  In  Ulrich  v.  Lich^ 
Jteld{b)  Lord  Hardviickc^  Chancellor,  says,  no  certain 
rule  is  to  be  laid  down  for  the  construction  of  devises, 
and  cites  Swinburne  (c).  It  is  allon'able  to  call  in  aid 
other  passages  of  the  will  to  shew  the  intent  of  this 

{«)  3  Term  Rgf.  Ij.  (e)  Part  7.  thaf.  X. 
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tkntse.     McN^  v.  Lc^d  OowtUrp  is  iBiq9pli6d>k^  fyf 
there  the  word  <<  estate^'  is  not  ibtind  on  ^Akb  thb 
case  tarns.     The  word  estate  is  sufficient  to  cany 
»  ftt.    Vauiy  dnminstanees  deuoU  that  the  tsstator 
tecnot  io  give  hit  daui^ters  a  greater  ciMe  than 
for  Ufe.    The  pirobability  of  enjoying  m  eMattt  ht 
life  wtmkL  baTe  been  of  very  little  value  to  these  daugh- 
ters, tbongh  dkey  wereinfiints  at  ibe  time  of  maJdiig  die 
will;  jfor  titfeir  estate  was  Hot  to  edmmenee  until  afier 
the deatk  df  all  the  sons^  and  fiulure  (tissue  of  aU  the 
sons.    It  appears  that  Ae  testator  knew  in  what  tanai 
an  estilte  for  life  was  technically  to  be  ^ven,  ft>i^  h^  de- 
vises to  Tentple  Andremes  ait  express  lifb  estate  %aa^ 
WAste^  and  where  he  tfaiidLs  proper  to  giv^  an  estate  ftr 
life,  he  flko  uses  the  precaution  of  interponi^  a  trust 
to  preserve  contingerit  remaindera.    On  two  occations, 
where  he  gives  less  than  a  fee^  he  devises  by  die  de* 
scriptiott  of  lands  and  tenements.    On  the  tbird  oocm 
sion,  when  he  meant  to  give  a  fee^mple,  he  uses  die 
word  estate.    The  word  stfid  refers  only  to  ihe  loeal 
desciiption  of  the  lands,  to  shew  that  he  roMeti  to  ^ve 
die  same  subject,  but  die  word  estate  denotes  the  quan* 
tt^  of  interest  he  means  to  give.    If  his  daughters  die^ 
living  his  wife^  he  gives  the  wife  an  express  estate  in 
fee.    It  is  not  therefore  probable  that  he  intended,  in 
case  his  wife  shoidd  die  before  his  daughters,  to  die  ish 
testate  as  to  the  reversion  which  was  expectant  on  their 
supposed  life  estate.    He  cited  JLoe^  on  demist  ^fCkHdf 
V.  Wr^U  (a),  Ihk^ese  v.  Martin  (d),  and  Chichester  f  . 
fyxendon*  (c) 

Ijem  in  rq)Iy.  The  question  here  is  not  \^at 
answer  the  testator  would  have  made,  if  the  particular 
event  had  been  brought  before  him,  but  what  he  has 
in  fact  declared.    If  there  be  a  case  unprovided  for, 

(a)  fE4Ut9  2S9*  (0  AnfetW  x;6» 

4  though 
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Uipm^  b^  h$^  provided  fiNT  xpray  cases,  die  b^r  h  no^ 
dimberited,  whatever  m^ht  be  laU  petBoad  intent 
aa  to  ^  bttr*    It  waa  Qnt  ^rged  that  the  daugbtere 
tqok  a  ^  afterwards  an  ablate  tail,  diare  not  being 
aicfficient  ground  to  maintain  the  other,  but  both  lie 
under  the  same  difficulty,  diat  the  Court  is  desired  to 
interpose  words'  which  are  not   Hovaid  in  the  will* 
H^  T.  Coventty  was  not  cited  as  in  point,  but  because 
there  the  same  argument  was  used  that  the  testator  did 
not  m^an  to  die  intestate;  nor  does  a  te&tatctr  often 
so  meajs;   but  the  Court  cannot  by  reason  of  thaJf, 
intent  multiply  estates  to  the  ext^it  of  the  interest  or 
proper^  undisposed  o£      Nothing  is  to  be  inferred 
from  the  extent  of,  the  testator's  knowledge^  as  diewn 
by  the  circumstance  that  the  testator  knew  how  to  give 
estates  for  lift :  for  he  knew  also  how  to  give  estates  in 
^trict  settlement,  and,  in  fee,  he  was  not  incps  consilu 
The  three  cases  last  cited  for  the  Defendant  do  not  go 
beyond  the  general  principle.    In  Boe  dem.  ChUd  v« 
Wright,  were  the  words  all  my  estate,  and  the  question 
was,  whether  those  words  were  not  to  have  their  full 
l^gal  import,  as  well  as  to  designate  the  land.    Those 
words  are  not  there  used  by  way  of  reference,  but  are 
the  first  description.    The  testator  gives  in  the  first 
words  that  which  convejrs  the  interest,  and  in  the  follow- 
ing words  that  which  conveys  the  local  description :  th^ 
conclusion  was  inevitable.    Holdfast  v.  Marten  goes  no 
further.    So,  W  Chichester  v.  Oxendon,  "  all  my  estate 
iSAshion^  was  held  to  &I1  within  the  same  principle^ 
The  very  use  of  a  word  of  reference,  is,  to  substitute  it 
for  the  same  tl\ipg,  which  was  said  before,  vnthout  a  new 
enumeratio9.    The  Defendant's  argument  would,  add 
more.   It  ia  argued  thf^t  the  word  <*  said"  applies  to  the 
subject^  aiid  the  word  **  estate^'  to  the  interest;  but  the 
word  ^  smd**  cannot  be  so  severed  as  to  stand  by  itself 
being  a  participle.    The  Court  cannot  supply  anothef" 
object  of  reference  tlian  that  which  the  party  has  him- 
self 
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self  intended.  The  testator  certainly  meant  to  cxclode  his 
heir  in  certain  events,  and  has  so  expressed  it,  but  no 
further:  the  word  estate  *ould  have  been  sufficient  to 
have  carried  a  fee,  if  the  other  parts  of  the  will  ivoidd 
have  permitted  it ;  but  they  repel  that  inference^  and 
the  Defendant's  ai^gument  stands  merely  on  the  words 
of  the  clause,  and  not  on  the  general  intent  of  the  wiH 

Ctir.  adv.  vidt. 


We  have  heard  t}iis  ease  argued,  and  are  of  opinion 
that  Frances  AndreaceSf  spinster,  deceased,  the  daughter 
of  the  said  testator.  Wittiam  AndreweSj  took  an  estate  in 
fec-bimple  in  the  freehold  estate  and  premise^  in  the 
^aris^h  o{  JBuckinghapi  imder  his  will. 

V.  GiBBS. 
A.  CUAMBRE. 

R.  Dallas. 

Mr.  Justice  Heath  being  absent  from  indispositioi^ 
did  not  hear  this  case  arguedii 


Jum  7* 


COTTERELL  V.  APSEY* 


^"<5  ^^^-  X^^  PlamtifF  declared  in  his  first  count  for  work  and 
a  house,  fur-  labour,  and  in  his  third  for  goods  sold  and  (Jeli- 

nishing  both  vered:  his  seventh  count  W9S  on  an  in^imtd  cominriossd. 
£^ca^ntt^  Upon  the  trial  of  the  cause  at  the  Cambridge  spring 
rec(iyer  for  the  assizes  1 8 15,  before  Heaih  J.,  the  Plaintiff  proved  that 
^*^*^^°*  he  had  built  a  house  (or  the  Defendant,  furnisliing 
sold  and  de-  timber  and  workmanship,  for  which  he  claimed  to  be 
livered,  though  entitled  to  580A  He  had  entered  into  a  written  agree- 
S^ti^n  film  "^^"^  ^^  *^^  35^'-  h«  .would  find  ^  wood  ajid  laboitr 
the  original 
plan,  the  contract  is  superseded  as  to  the  price. 

'       •.  .  to 
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to  build  the  house  according  to  a  plan  given :  but  some 
deviation  from  the  plan  had  been  agreed  to  and  made. 
The  Defendant  bad  paid  him  350/.,  viz.  by  anterior 
payments  made  generally  on  account,  i88J«,  and  by 
payment  into  court  upon  the  isl,  3d,  and  7th  counts, 
162/.  The  Plaintiff's  witnesses  proved  that  tlie  whole 
value  of  the  materials  was  290/.,  and  of  the  Workman-? 
ship  300/.  For  the  Defendant  it  was  submitted,  that 
the  290^.  could  not  be  recovered,  because  there  was  no 
claim  in  the  deckration  for  materials  found,  and  that  no 
contract  was  proved  for  goods  sold  and  delivered.  The 
jury  found  a  verdict  for  the  Plaintiff,  for  225^.,  subject 
to  the  point  reserved. 

Blosset  Serjt.  having  in  Easter  term  obtained  a  rule 
nisi  to  set  aside  the  verdict,  and  enter  a  nonsuit, 

PeU  Serjt.  now  shewed  cause.  The  Plaintiff  having 
paid  money  into  Court  pn  the  third  count,  cannot  now 
contend  that  there  was  no  contract  for  goods  sold  and 
delivered,  and  as  the  jury  have  given  damages  on  it,  the 
Plaintiff  is  entitled  to  retain  his  verdict  The  Plaintiff 
too^  had  a  right  to  ascribe  the  damages  recovered  to 
the  account  of  the  labour,  which  exceeded  in  amount 
the  whole  verdict,  and  to  consider  the  money  which  he 
had  formerly  received,  as  paid  him  on  the  account  of 
the  materials:  he  might  also  ascribe  the  money  paid 
into  court  to  the  count  upon  the  insimul  comptttasset» 
Tlie  objection  was  strictissimi  juris. 

Blosset^  in  support  of  his  rule,  urged,  that  although, 
where  there  are  distinct  subjects  of  account,  the  person 
who  receives  money  may  ascribe  it  to  which  account  he. 
pleases,  yet  where  money  is  paid,  as  this  was,  on  one 
entire  account,  arising  out  of  one  entire  contract,  the 
person  receiving  cannot  divide  the  account  into  several 

subjects. 
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iSi  j[.  nbgacts,  for  ^tfae  porpose  of  Mcribing  the  paymeat  to 
'  ;__)  oneofibcBaL.  4^  catire  coolxact  may  b^  to  do  severd 
^  thiagBi  B$  to  fturnifb  goocli»  to  build  a  bouse,  «nd  to 
parfonn  work  and  labour,  yet  it  ia  all  ono  contract.  If 
tUa  danumd  bad  been  merrly  for  tb^  fiimiahin^  of 
window  frames  and  othsr  diitinct  articles  tbe  price  of 
tbcm  might  be  recovered  aa  for  goods  scdd  and  ddi- 
▼ertd;  but,  tbough,  if  the  Plaintiff  were  peimitted  to 
take  them  distribntively,  there  are  goods  sold  and  de« 
liverad,  and  materials  found,  yet  the  demand*  arimy 
on  one  contract,  cannot  be  split  itito  sev^id  oount%  or 
several  actions,  and  the  money  paid  on  one  entire  ao* 
count  cannot  be  applied  to  one  part  of  the  contract 
The  payment  of  money  into  court  forms  no  objection 
to  a  nonsuit :  it  has  no  other  effect,  than  the  strikii^  89 
much  money  out  of  the  declaration, 

G1BB8  C.  J.  Tliis  is  a  very  captious  objection,  anl 
jmerely  technical;  but  if  it  is  a  legal  objection,  we  are 
Ixmnd  to  give  it  its  effect:  and  since  the  pleader  or  at- 
torney has  left  out  of  the  count  the  words  <<  and  also 
for  materiab  found  in  and  about  the  same  bailding^" 
;we  think  it  must  prevail  This  is,  as  the  Defendant'! 
pmtmei  urges,  an  entire  contract  to  do  several  thii^ 
mixed  up  together;  the  Plaintiff  jjrofesses  in  bis  ^ 
claration  to  state  those  things;  and  as  there  is  no  men- 
ti<m  among  them  pf  materials,  nothing  can  be  recoreni 
pn  this  declaration  for  that  matter.  Jt  is  immaterial  to 
consider  whether  the  sums  paid  on  account  can  be 
apifflied  to  the  account  of  nuiterials  or  not  And  since 
$he  modem  practice  in  this  court  does  permit  the  Plain- 
tiff to  be  nonsuited,  although  the  Defendant  has  paid 
money  into  court,  therefore  the  rule  must  be  absohite 
fyr  entering  a  nonsuit 

Rule  ab&otute* 
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(OLD  BAiLEY  SESSIONS.) 

The  King  v.  Box.  Maj  n. 

^H£  prisoner  was  tri^  and  found  guilty  at  the  Old 
Bailey  session  on  loth  April  1815  before  CkambteS^ 
^pon  an  indictment  which  charged  that  he  feloniously 
had  falsely  made,  forged,  and  counterfeited  a  certain 
promissory  note  for  the  payment  of  money,  which  was 
as  follows :  On  demand  we  promise  to  pay  Messdames 
Sarcik  JValUs  and  Sarah  Doubtfire,  stewardesses  for  tlie 
time  being  of  the  Provident  Daughters'  Society,  held  at 
Mr  Pop^^  the  Hope^  Smithfieldj  or  their  successors  in 
office,  sixty-four  pounds,  with  5  per  cent,  interest  for  the 
same;  val^e  received  this  7th  day  oi February  1815* 

For  Fdix  Calvert  and  Co. 
J664.  JohnForsler. 

yAdcipfm  moved  in  arrest  of  judgment,  that  this  waa  . 
DO  promissory  note^  and  the  case  was  in  Easter  term    • 
argued  before  the  twelve  judges.    Adaiphus  for  the  pri-> 
soner  referred  to  the  definition  of  a  promissory  note  by 
Blaeksione  J.  (a).    That  it  is  a  plain  and  direct  engage* 
ment  in  writing,  to  pay  a  sum  specified  at  the  time 
therein  limited  to  a  person  therein  named>  or  sometimea 
to  his  order,  or  oft^n  to  the  bearer  at  large.    The  same 
definition  is  followed,  with  little  variation,  by  the  au- 
thors of  several  modem  treatises  (A).     So,  another  (c)    . 
eminent  writer  says,  a  promissory  note  may  be  defined 
to  be  a  written  promise  for  the  payment  of  money  ab- 
solutely and  at  all  events.    Before  bills  of  exchange 

(a)  %  Bi.  Com,  467.  (c)  Bajle;  on  Biliii  x. 

(h)  Cbitty  on  Bil/jf  %d  edit. 
S33.    Kyd  on  Bills* 

VouVl.  Z  and 


yi6  CASES  iM  TRJVITY  TERM 

I  Sis*        and  promisfioiy  notes  were  in  use,  mercfaanfs  raised 
^  ^         money  on  instruments  called  single  bills,  tlie  form  of 
<9.  which  b  stjll  wtmt  (a)>  th^  bill  coul4  only  diarjge 

BOK.  the  person  assigning  it,  by  a  q)ecial  promise  indorsed 
thereon  to  pay  it  in  cose  the  ma]cer  did  not  pay.  The 
attempt  to  put  promissory  notes  into  circulation  was 
hdd  by  l^id  fbH  C,  J.  (fi)  i^  a  strange  attempt  to  sec 
up  tha  \sm^i4mkoi9id^^it.  above  ihalawpf  tbeiealm, 
^ad  b?  Ireatei)  tbem  meiraly  i^  fvidance  of  a  debt,  like 
a&y  olbw  letter,  but  not  as  creating  a  debt.  The  »ta^ 
tate  3  and  4  Am*  c.  9.  «aade  them  nc^dable,  but  tbey 
owe  their  wh<^  and*on}y  force  to  that  act.  This  in* 
'  strument  contWM  no  one  of  the  properties  of  a  p^tp- 

mlssoxy  note*  Notes  of  luiad  ai^  frc9^en^ly  g^^en  to 
parish  officers,  and  fidl  into  the  hand^  of  U^eir  suooas- 
aor.    That  forms  bo  piopositioa  applicable  to  this  caaei 

Gumoff  contra.  This  instirument  contains  a  written 
promise  for  payment  of  money  absolutely  and  ^  aU 
events.  This  keqps  clear  of  all  the  cases.  No  particu- 
lar form  of  words  is  necessary.  Api^omisenot  (opaj  (c) 
may  be  a  good  promissory  Qpt^  Ifthapaye^arenot 
rigl^dy  dsscribed,  the  nus^^r^tioQ  may  be  rq^c^ed^ 
•  J^rawnY^HBttrr€imden»  Lonl£?f^ofi  CJ.ssysiiiaDol 
ne^ess^ry  pow  to  conaidec  wh^er  LordJ^i^  we«e 
right  in  so  perlinadously  adhering  to  his  gpiwpB  befiMre 
die  statute  of  ^iwM^  that  no  aclioni  cgidd  bc^  *ft<*?iftrniri 
on  profloissory  notes  as  ittatni»e«t%  but  that  tb^.  vnem 
ooty  to  be  considered  as.  evideauces.  of  the  debt;  btttlook 
to  the  words  of  the  act  of  Jmtf  both  in  the  pimm^o  wd 
enactment:  it  is  observable  that  the  act  doea  oot  siqk 
that  a  promissory  note  had  no  legality^  biH  that  it  was 
not  assignable  by  the  custom  of  n^en^u^its^    This  in** 

{a)  PoAtkflmiHte^sIHcttonary        {b)  Gierke  y^M^rtrnt  %Ld. 
o/Commcrcet  article  Bill.  4<9>*  757* 

strunuoit 
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stninirat  bafortt  the  suituu  <»diild  net  W  dMxHbad  ifi 
dn  indietme&t  fbr  fbrgMy  gs  any  thing  but  a  proniiitOry 
note ;  neverthelefts  the  bett^  pinion  was,  that  thd  ibr- 
gsty  of  leM  ii1tnun«nti  than  daeds  was  evan  then  an  in* 
dictable  ofienoc  fVartPs  case  {m)»  This  iastriamSttt  k 
ki  evei^  particular  a  pmiaiBaoiy  note. 

Aial^fhUiy  in  reply.  No  deed  is  made  in  whiek  thtf^ 
vord  <*proinise''  is  not  introdueed $  yet  »  eovimant  it 
not  a  promissory  note^  neither  is  this.  This  mfty  te  ir 
bond  iHth  an  implied  condition ;  a  cofenant  i^oiit 
Ibramliiies;  btft  it  is  not  e  premis^  note.  If  L4mI 
jFAirt  dpinion  in  Clerie  r.  JtfiMAi  (i)  was  hhs;,  n  ncfttf 
had  no  kgtti  eaistenoe  vhatetr*;  ibr  tfaes vnmtotm 
adkm  by  an  iiMdrses^  bniby  Um  p«yKei  end  Jftft  C.J. 
hid  lie  migbt  hate  veeov^red  esi  the  cemts  oil  oil  ^ 
dMaks  «sMi^  upM  the  etliisfice  settafaed  in  this 
papir }  bat  that  he  oeidd  not  mdot^t  mrit  sts  a  tpetki^ 
OMtMss  by  the  ^oetom  ef  mereh^ntdl  The  tmna  of 
the  slatote  go  not  merely  to  die  <|aestioii  irheih^  notM 
ime  tmrisferable  or  n^godable^  but  it  pate  tlMl  gsns^ 
raUy  on  the  ground  of  bills  of  imAtmgb:  this  waifis 
the  simplieiiy  of  eharsst*  of  a  promissory  notd^  and 

sbe  jisc^nettt  ikmst  bo  trrested. 

ew\  4Uh.  vuk. 

Le  BX.ANC  J.  now  delivered  judgment  The  prisoner 
was  tried  at  the  last  session  on  an  indictment  fbr  ibrg* 
ing  and  uttering,  knowing  it  to  be  forged^  a  promissory 
note  for  the  payment  of  money.  Sereral  objections 
to  the  evidence  given  to  support  the  indictment  were 
taken,  but  they  were  disposed  of  by  the  Bench,  and  the 
jury  found  the  prisoner  guilty.  Another  objection  was 
taken  in  arrest  of  judgment^  and  argued  before  aU  the 

747. 

Z  2  judges, 
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judges,  that  die  instrumait  inquesdoD,  such  as  it  is  slated 
in  the  indictment,  was  not  a  promissory  note  within  the 
statute  so  as  to  be  the  suliject  of  an  indictment  for 
forging^  or  uttering  it,  knowing  it  to  be  forged.    The 
objection  to  this  instmmait  was  founded  <m  this  cir« 
cumstance^  that  it  appears  to  be  made  payable  to  twe 
ladies,  describing  them  as  stewardesses  of  a  provident 
society,  or  their  successors  in  office ;  and  that  this  so- 
ciety not  being  enrolled  according  to  the  statute  (a), 
this  note  was  not  capable  to  enure  to  their  auccesson^ 
and  was  not  negotiable.    The  judges  are  of  opinioii 
that  this  is,  as  stated  on  the  indictment,  a  talid  pronus- 
sory.  note  within  the  statute  of  6.  2.    It  is  not  neces* 
'  saxy  that  such  a  note  should  be  in  itself  negotiable^  it 
is  sufficient,  that  it  should  be  a  note  for  the  certam  pay- 
ment of  a  sum  of  mon^,  whether  negotiable  or  not 
And  though  these  ladies  were  not  at  the  time  Iqpdly 
stewardesses,  yet  it  was  a  description  by  which  th^ 
were  known  at  the  time;  and  though  they  couU  not 
legally  have  successors  in  office^  yet,  in  case  of  their  de^ 
ceas^  thdr  executors  and  administrators  might  sue^  snd 
they  themselves,  during  their  life^  might  recover  on  itk 
Therefore  it  is  an  instrument  capMe  of  being  the  sub* 
ject  of  forgery,  and  there  is  no  grouod  to  arrest  tlis 
judgment;  and  the  Judges  are  all  of  opinion  that  the 
conviction  is  right 


EKD  or  TaiKIlT  TBRBf. 


CASES 

ARGUED  AMD  DETERMINED 


IN  TflK 


Court  of  COMMON  PLEAS, 


4^«D 


OTHER  COURTS, 

Michaelmas  Term, 

In  the  Fiffy-sixth  Year  of  the  Rdgn  of  OiojMS  UL 


4-A:^  4^90- 


Hewes  v.  Mott«  V9V.  ^ 

Dalbt  t;.  Same* 

'pHE  Plaintiffi  became  the  Defendants  baU  to  the  TlieCourtwai 
sheriff  in  an  action  at  the«uit  of  lield^  and  beii^  >^  ^°^^ 
sued  on  the  hail  bond,  m,  Ncivember  18x49  compromised  upon  tiie 
by  paying  xo^,  in  tbepoimd*    On  Jitmmy  i4tb,  1815,  gRNuid  that 
the  Defendant  vas  dedared  a  baakmpt,  and  on  (he  ^^^^^ 
^ist  Janmrni  was  arrested  at  the  Flwxtifi'  suit,  (th^  whichtlie^ 

time  of  conmencine  which  did  not  appear,)  to  recover  *"  ^^  '^J'^ 
^  '  "  ney  psia  for 

tlieir  principal^ 
wlio.  li  a  lankra|it»  by  hk  soMtieii  who  thorcfoce  mij^t  have  piwred  under  the  com* 
fpifdott  by  49  G'  $•  e.  izu  1. 8. 
Bvi  ta  tlK  ihiriir  sie  not  tnmdei  withia  t]»  atitQte49  G.  3.  ^ 

Sj  the  ^ 
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1815,  the  sums  they  had  paid  as  buL  The  Defendant  on 
13th  Magf  iStSf  obtained  his  certificate.  OnsUm  Serjt. 
stated  that  the  Defendant  had  given  \9SX  to  the  pr^ 
sent  action,  whom  he  moved  to  eaumerate,  on  the 
ground  that  under  the  stat  49  G.  3.  r.  izi.  s. 8.  the 
sums  paid  by  the  Fbuntii&  might  be  juroved  under 
the  commission,  and  were  therefore  barred  by  the  oer- 
tificstep  Tlie  circumstances  therefore  furnished  a  ground 
of  dj^c^  to  tl|^  Df(ffi«dwt  by  way  pf  pleajwi^  darrm 
coMinOance^  and  where  that  was  the  case,  the  Court 
would  equally,  as  in  the  case  of  a  defence  by  mtiitd 
guereUf  extend  a  summary  relief  upon  motion. 

TAeCoMfi  held  that  the  title  of  the  bail  to  relief  was 
by  no  means  sufficiently  clear  to  induce  them  to  decide 
the  case  upon  an  eB^tra  judicial  motion,  thereby  leaving 
to  the  Plaintiff  no  appeal  by  a  writ  of  error:  if  the 
bail  thought  thqr  had  any  ground  for  it,  th^  must 
piifsua  their  i^air  wne^y* 

On  the  7th  of  Noven^erf  the  Plamtiffi  having  ob« 
tained  judgment,  the  Drfwidiat  was  rendered  to  the 
Heei  in  discharge  of  his  bail,  and  Ontlam  SerjL  in  this 
term  obtained  a  rule  nisi  to  discharge  the  Defisndaat 
out  of  custody,  upon  a  statement  that  the  PlaintifEi 
paid  the  money  after  the  DrfJBndent  bad  become  a 
bankrupt* 

Bm  Seijt  on  a  subsequent  day  shewed  eeuse  against 
the  hst-nentieiied  rule:  he  contended  dMi  the  bafl 
were  not,  within  the  act  49  &•  3.  A  f  ii-  li  8»,  «l  the 
time  of  the  bankmptqr  suretiet  for  or  ISaMt  to  waj 
debt  of  the  bankni|it,  they  were  onljr  bound  ibr  hk 
appearanec 

The  Court  Interposing^  caSed  on  Onsbis  to  |n|fpQit 
his  fvtd,  ni».  nmtmuM,  tkrt  Aei^  dleboM  vas 

4  CM* 
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conditioned  only  for  tbe  appearance  of  the' Defendant, 
3'et  the  Court  would  look  to  its  practical  effect,  which 
was  to  make  them  IkiUe  to  tKe  debt»  kiastnuch  as  tbe 
sheriff's  bail  have  no  power  to  take  and  render  the  De« 
feiidant;  but  if  he  do  not  appear,  the  bond  i%  fbrftited; 
and  therefore^  thougli  Aey  are  not  in  terms  sureties  for 
Ae  debt,  they  are  <<  liable  to  th4^  debt"  Hie  Mtut|b 
intended  a  Uabilitj  before  the  bankmpttsjr,  and  a  }>ajL 
ment  subseqtiem  to  tt^  b^  irf*  whU3i  w^ire  }Me  fimnd. 

OiBBs  C.  J.  The  eoirn^i  tot  the  Defendant  htA 
put  this  bti  the  only  ground  on  which  it  couU  be 
tilaced,  but  we  do  not  think  th^t  bail  to  the  sheriff  am 
be  sureties  for  the  parties  under  the  meaning  of  thU 
act.  the  liability  itf  to  the  sfaeril^  add  the  condition 
is,  Ibr  the  Ddbndaht's  appearance  accotdifig  to  th6 
exigency  cyf  the  writ  No^  is  this  ouf  opihidn  only, 
but  we  have  cbttiinunlcated  with  the  Judges  of  the 
Court  of  King's  Behch,  tad  they  ar^e  of  oprirton  with 
us,  diat  this  is  not  a  suret3rship  within  the  meaning  of 
this  act,  and  the  ftile  on  botli  actions  itiust  therefore  be 

Discharged 


HeTH^KIKGTON  v.  HoBSON.  Nov.  ;• 

/^NE  ground  on  which  OnsUm>  Seijt  moved  io  set  A  notice  of  de- 
aside  a  declaration  for  irrwdarity,  was,  that  the  c'^tk^  ^edi 

^    .  not  to  fUte  the 

notice  of  declaration  did  not  apprise  the  Defendant  of  damsget  laid. 

tlie  amount  of  the  damages  laid.  The  Court,  after 
inquiry  of  the  officers,  held  that  it  was  unnecessary  to 
mention  tlie  damages  in  the  notice  of  declaration,  such 
A  practice  never  yet  having  been  heard  o£ 

Rule  refused  on  that  point 
Z  4 
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Nov,  8.  Daubuz  V.  MoBSHEAD,  Bart. 


It  it  no  defence  HP  HIS  wa&  an  action  upon  a  bill  of  exchange  (be 
^  abffl'dr  ao2o/^  drawn  by  Sir  cToAw  Morshead,  Bart,  det 

exchange^  that  Ceased,  at  Verdwh  where  he  had  during  the.  late  war 
the  Plaintiff  been  detained  by  the  French  government,  and  accepted 
for  an  ^Xwf\  ^^  ^®  Defendant,  his  son,  in  &TOur  oiBorau  Barii, 
muBsof  and  indorsed  to  the  Plaintiff.     Upon  the  trial  of  the 

^nse,  at  the  sittings  at  Guildhall  after  Trimfy  tom 
1815,  before  Gibbs  C.  J.,  one  line  of  defence  taken,  and 
proved,  was,  that  as  to  aU  the  contents  of  the  bill,  ex- 
cept 80/.,  the  Plaintiff  was  only  a  trustee  fpr  an  alien 
enemy,  ^ibbs  C.  J.,  without  pronoundng  what  would 
become  of  the  money  when  r^overed,  and  whether  the 
crown  might  or  might  not  lay  hands  on  it,  thought  th(; 
Plaintiff  entitlied  to  recover  the  whole  amount,  and  die 
jury  accordingly  found  a  \ierdict  for  the  Plainti^ 

Zjfm  Seijt.  now  moved  to  set  a^de  the  verdict,  and 
have  a  new  trial,  not  impugning  the  direction  of  the 
Chief  Justice,  but  upon  an  affidavit  that  the  bill  was 
given,  as  to  all,  except  80/.,  €or  a  gaming  debt;  but 
his  affidavit  stating  only  information  and  belief,  and 
there  being  evidence  that  the  Plaintiff  had  by  letter, 
asked  for  time^  and  been  indulged  for  several  years, 
the  Court 

Refiised  the  rule^ 
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JIyri:  t;.  Walsh,  ^*^^- 

T/^AUGHAN  Serjt.  moved  to  set  aside  a  writ  of  capias,  In  common 

for  a  supposed  irregularity,  which  was,  that  the  ^^^  ^^^  ^^^ 
year  was  stated  in  figures,  and  not  in  words  at  lengtbf  tobeejQ>re8Fe4 
This  had  been  held  fatal  m  the  case  of  Grojan  v,  |"^«*« 
Lee*  {a) 

f^er  Curiam^  The  history  of  that  case  is,  that  thi« 
Court  followed  a  previous  deci^ion  of  the  Court  of 
icing's  Bench  to  the  same  effect  [b) :  but  that  case  has 
$ince  been  overruled.  The  Judges  of  both  Courts 
have  met,  and  considered  the  question,  and  are  of 
opinion,  that  it  is  not  necessary  that  the  year  should  be 
eq>ressed  in  words  at  length. 

Rule  refused. 

(a)  AntCf  Y.  651.  &r  iel<tv.  ;  19  ;  and  fniliamj  v. 

{t)  Pinero  v.  Hitdson,  z  Maule    Say 9  ante,  v.  65  %•  n» 


.  Brqok^by^  Clerky  r.  WattSi.  Nw.  t. 

nPHIS  was  1^  action  brought  to  recover  a  sum  of  A  parishioner 

money  due  as  a  composition  for  tythes  due  to  the  ^    ^  ".^ 

Plaintiff  in  right  of  hi9  benefice^  and  retained  by  the  thepanonone 

Defendant    The  Plabtiff  proved  an  account  settled  y*^*^  ^^  J"« 

between  the  Defendant  apd  hiioself  for  the  preceding  „ ot  detmniaed 

year,  whereby  it  appeared  that  the  Defendant  had  paid  the  compo- 

pioney  for  ilie  several  tythes  of  that  year,  which  was  ^^^'  ^"^ 

fence  to  an 
action  for  the  next  year's  compositioiMaonejr,  that  the  FUintiff  b  umommcui. 

sufficient   ^ 
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sufficient  to  raise  the  inference  that  a  composition  stilv 
sisted,  tmd  there  was  no  proof  of  any  notice  to  deter- 
mine it  The  defence  relied  on  vas,  that  the  Plaintiff 
had  obtained  possession  of  his  benefice  by  simony,  to 
Which  he  was  himself  a  party.  But  Le  Blanc  J*  re- 
jected the  evidence  of  the  simony  upon  the  ground  that 
there  had  been  a  composition  for  the  tythes  between  die 
Plauitiff  and  the  Defendant,  which  was  not  yet  deter- 
minedr  and  the  verdict  passed  for  the  Pbdntitfl 


Shepherd^  SoIidtor-OeneraJ,  now  moved  to  set  aside 
the  verdict,  and  have  a  new  trials  According  to  many 
authorities,  (which  die  Court  rdieved  him  from  dtin^ 
as  being  clear  law,)  the  simony  would  be  an  answer  to 
a  suit  for  tythes  in  specie,  or  to  an  action  for  not  setdng 
out  tythes,  and  an  action  for  money  due  upon  a  compo- 
sition could  not  upon  principle  be  distinguished  from 
the  two  former.  And  the  principles  whidi  govem^ 
the  case  of  Cook  v.  JLoxley^  5  Term  Bep.  4.  in  an  action 
£br  the  use  and  occupation  of  glebe  lands,  could  not  be 
extended  beyond  the.  case  of  land,  to  which  tythes  could 
not  in  all  points  be  assimilated. 

GiBBS  C.  J.  I  am  of  opinion  that  the  decision  of 
the  learned  Judge  was  perfectly  right,  and  that  the  pre- 
sent case  is  not  distinguishable  on  prindple  from  the 
case  cited  of  use  and  occupation  for  glebe  land  belong- 
ing to  a  benefice  to  wbidb  the  less^  hikl,  bMi  sttMni- 
acally  presenCei.  The  DofeMhsft  in  this  aetiim  has 
mdertakcn  to  the  Plaiiit%  dtat  if  he  i*  peratftM  te 
retoiD  hktytiMfe,  he  will  pay  dM  RaiiMlit  a  eMI^^eMit 
snmofmonef  inliea0ftheiH.  HehsttheMpeftticeNt 
to  ttttasL  tbem^  and  when  lie  hr  eaited  upM  to  pB/tHe 
money,  he  caips  at  the  Fbi»id£P^9  tfAs  t»  die  C^Aea 
The  answer  to  the  objection,  I  think,  is,  that  the  De- 
fendant has  enjoyed  die  eonsideraiidn  and  had  die  full 

benefit 
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benefit  on  his  side  of  the  contract,  and  that  the  Plaintiff 
19  therefore  in  like  manner  oititled  to  claim  the  benefit 
of  bis  bai^gaiiu 

Ru)e  refused. 


Ex  parte  Bonner.  jvbv.9. 

]QURING  the  whole  o{  Easier  tenn  1B15  notice  had  The  notice  of 

been  affixed  on  the  outside  of  the  Court  of  Com-  «»«n^?»  ^ 

apply  for  id* 
men  Pleas*  and  left  at  the  other  places  directed  by  the  mission  as  an 

rule  of  Court  of  TWif.  term  31 G.  3.  of  Mr.  Bonnet^s  attorney,  re- 

intention  to  apply  for  admission  as  an  attorney  of  this  ^  ^£  ^^ 

court  in  the  ensuing  JVinify  term.    Some  doubts  which  Trim  term 

had  arisen  whether  the  term  of  his  service  was  sufficient,  31  ^-  3 » nu^ 

were  solved  upon  ^plication  to  a  judge  at  chambers,  ing^  tenn' 

but  not  until  it  was  too  late  for  him  to  obtain  his  ad-  nextlmme- 

mission  in  Trinity  term.    Jjens  Serjt  now  moved  that  ^^If^' 

'iir.  Bonner  might  be  admitted  in  this  present  term>  appUcatioo. 

upon  thai  notice^  urging  that  the  rule  did  not  require 

the  notice  to  be  affixed  during  the  term  fanmediately 

previous  to  the  term  of  admissions  and  that  it  had  there- 

fan  been  sufaetantiaUy  con^pUed  withs  by  the  notice 

p^m 'vet  Master  term. 

Gins  C  J.  The  intent  of  tiie  rule  was,  that  if  any 
person  knew  any  reason  why  a  peiscm  applying  to  be 
admitted  aa  an  attorneys  was  io^roper  for  that  situa* 
tidOa  he  might  have  an  opportoni^  of  stating  it  when 
tibeotgectioncoQldbedBbctual*  Any  one  who  wished 
to  expose  thia  gentleman's  admisdon,  would  be  induced  . 
by  tiie notice  ^at  wasgiven,  to  watdi  ibr  his af^ca- 
tion  teing  the  itheXt  c^^dien  next  snccee£ng  term, 
and  finding  that  no  attemp,  for  admission  was  made, 

he 
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BONNKfU 


CASES  IN  MICHAELMAS  TERM 

he  would  conceive  the  whole  matter  to  be  at  an  end} 
his  vigilance  would  be  eluded,  if  the  gentkman  could 
be  admitted  {n  a  sub^^quent  term. 

H£ATH  J.    It  would  be  a  dangerous  precedent 

The  re^  of  the  Court  concurred' in 

'  Refusing  the  Rule* 


-^if^^mmm 


N9V.  9.  *  Robinson  v.  Qoovi^ 

If  the  Plain-  1 N  replevin,  and  issue  joined  on  a  plea  of  tender  of 
io&\  couwel  ,  2/^ ,  Q^^  for  half  a  year's  rent,  the  Plaintiff's  evidence 

tbeJudge't  before  Da/fas  J.  at  the  Worcester  Lammas  assizes  1 8 1 5»^nU| 
ruling  at  the  that  upon  the  landlord's  entering  the  house  witli  a  bailil^ 
the  Detodant  ^^®  tenant  went  up  stairs,  ^d  returned  with  two  bank 
takes  a  ytrdict  notes,  often  pounds,  and  two  pounds,  and  (wo  guineas, 

toto  hU  S^^  ^^'^^  ^^  '^*^  ^^  ^M^^^  before  thelcssor,  saying,  "There 
the  Plaintiff  is  your  rent,  take  your  rent,  and  give  me  my  change/' 
win  apt  be  ^ftg^  i^  jittie  interval,  he  produced  a  receipt  for  Iwid- 
'  flitted  to  in^I^^*^  property-tax,  and  said  that  amount  must  be 
lor  a  new  trial  deducted,  and  added  to  the  change.  The  lessor  stated  no 
^ambd^-  objection  to  the  manner  of  tender,  but  after  the  money 
don.  had  lain,  an  hour  on  the  tabl^  went  away  without 

Atenderofa  ^{j^g  it,  and  his  bailiff  made  a  distress.     For  the 
laiver  nun,  re-  «  ' 

quningchangcy  Defendant  no  objection  was  taken  to  the  sum  bdng 

U  not  a  good   partly  in  bank  notesy  but  it  was  objected  that  no 

^^  flum.    ^^^^  ^^  proved ;  first,  because  the  precise  sum  was 

A  plea  of    not  tendered,  nor  could  be  had^   unless  the  lessor 

lenderof  half  a  y^^iji^  g^^e  change^  which  he  was  not  bound  to  do,^ 

^^ear  s  rent        ^_ 

amply,  b  not  Betierbee  v.  Davis  (a) ;  for  if  h^  might  be  required  to 

supported  by 

oridrace  of  a  tender  of  the  half-jear^s  nnt»  lequfiag  the  knor  to  get  ^hvige  mi 

pay  back  the  property-tax. 


xw  THE  FtnT-6ilTa  Yeah  o^  GEORGE  IIL  337 

give  change  for  a  twa  pound  note^  so  mi^rht  he  for  a  i8i5» 
note  of  50,000/L ;  secondly^  that  the  qualification  sub- 
joined to  the  tender  before  the  lessor  had  accepted  it^ 
made  it  a  tender,  not  of  12/.  105*9  as  averred  by  the 
plea,  but  of  12/.  los.  deducting  the  property-tax,  and  so 
a  fetal  Yarianee.  Hie  counsel  for  the  PlaintifF  suggest- 
ing no  other  distinction  on  the  first  point  between  the 
case  cited  and  this,  than  that  there  the  money  was  in 
the  hand,  and,  here  on  the  table,  Dallas  J«,  thinking 
the  locality  of  the  money  immaterial,  held  both  ob- 
jections valid,  in  which  the  Plaintifi*'s  counsel  bo- 
qniesoed,  and  a  verdict  passed  for  the  Defendant  without 
the  latter  going  into  his  < 


tletfrnood  Seijt.  now  moved  to  set  aside  the  verdict 
and  have  a  new  trials  upon  the  ground  that  the  tender 
of  a  greater  sum  was  a  good  tender  for  the  less. 
Wad^%  case  (a)  had,  he  said,  been  misconceived  by 
Le  Blanc  J.  in  the  case  cited,  for  where  the  tender 
was  of  two  Spanish  double  pistoles,  and  five  shillings 
in  Spanish  silver,  and  the  residue  only  of  the  250/. 
in  silver,  it  was  impossible  that  the  party  should  re- 
ceive th»  precise  sum  of  250/.  without  giving  change, 
yet  the  third  resolution  is,  that  if  a  man  tenders  more 
than  he  ought  to  pay,  the  tender  is  good :  for  omne 
mqjtis  continet  in  se  minuSf  and  the  other  ought  to  ac- 
cept so  much  as  is  due  to  him,  quahdo  plmfit  quam 
fieri  debet ^  videtur  etiam  illud  fieri  quod  faciendum  est. 
JEt  in  myare  summd  continetur  minor. 

The  Court  inclined  to  think  both  objections  goo4# 
but  peremptorily  refosed,  after  the  points  had  heea 
abandoned  by  the  Phintiff 's  counsel  at  the  trial,  and 
the  Defendant  thereby  precluded  firom  going  into  his 
case,  to  permit  them  to  be  now  even  mooted;  and 

Chamhre 
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Ckambre  J.  obunrad  that  tbc  plea  stated  a  tender  of 
the  whole;  the  tender  proved  was  of  the  vriiole  minm 
the  property-tax* 

Rule  refused. 

Con/er  Tinckler  v.  Prentke^  anie^  iv.  549. 


Nov»  9« 

The  Pkibtiff 
having  one  of 
several  ware- 
hootest  next 
but  one  to  a 
boat-builder^s 
shop  which 
tookfircyon 
the  same  even- 
ing! after  that 
fire  was  appa- 
rently extin- 
guished! gave 
instructionsyby 
an  extra6r- 
(Unary  convey- 
ancey  for  in- 
suring that 
warehousey 
then  having 
others  unin- 
sured! but 
without  appriz- 
ing the  insurers 
of  the  neigh- 
bouring fire. 
Though  the 
terms  of  insur- 
rance  did  not 
expressly  re- 
quire the  com- 
municatioQf 
held  that  the 
concealment  of 
.this  fact  avoid- 
ed the  policy. 


BuF£  V.  Turner  and  Others^ 

'T^MIS  was  an  action  of  covenant  brooght  against  the 
directors  of  the  Phanix  Fire  Insiurance  Office  upon 
a  policy  of  insurance,  dated  the  25th  Jidy  18149  ef- 
fected by  the  Pkintiffou  a  certain  warehouse  m  Hdigih 
land,    llie  poHcy  referred  to  a  letter  of  the  FlamtiirB 
of  tith  My  18x4,  coutainmg  the  instmetioiis  lor  dke 
insurance  and  certain  conditions  to  the  policy  anacxed, 
amongst  which  was,  that  if  any  person  should  imore 
his  buildings  or  goods,  and  should  cause  the  same  take 
described  in  the  policy  otherwise  than  as  they  redy 
were,  so  as  the  same  were  charged  at  a  lower  preaaaAt 
than  was  thei«n  proposed,  such  insurance  should  be  af 
no  force,  and  that  persons  insured  should  give  hi  a  par- 
ticular of  their  losses,  signed,  and  verified  upon  oadt^ 
and  if  there  appeared  any  fraud,  or  (Use  swearing  the 
claimant  should  forfeit  his  datm  to  restitution  or  psj^ 
menu    The  Defendant^  among  several  [rieas^  {deaded, 
adly,  that  immediatdy  before  and  at  the  time  of  the 
writing  the  Plaintiff's  letter  referred  to  in  the  dedaM- 
tion,  to  wit,  on  I  ith  Jii^,  the  warehouse'  in  the  de- 
claration mentioned,  and  the  mercfaamfizes  contained 
therein,  being  the  premises  intended  to  be  insuml  by 
the  policy,  were  in  imminent  peril  of  being  etmaaoMd 
by  fire,  which  the  Hamtiff  at  the  time  of  wfMng  dM 
letter  very  wdl  knew ;  that  the  pcJIcy  was  cfibcted  upen 
the  representation  contained  in  the  letter,  but  that  the 

Plaintiff 
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Pkiatiff  firaudoleatly  aad  deoeitfiiUy,  and  wi&  iatent 
tQ  induce  thQ  Defendants  to  effect  the  policy>  before  and 
at  the  time^of  efFecting  tbe  some^  concealed  from  the 
Defendants  the  fiu:t  that  the  premises  were  in  such 
peril;  by  rea^n  of  which  concealment  the  Defendants 
averred  that  the  policy  was  void.    Tbe  Plaintiff  replied, 
that  at  the  time  of  writing  his  letter,  he  did  not  kno^ 
that  the  premises  were  in  imminent  danger  of  being 
consumed  by  fir%  and  did  not  fraudulently  and  deceit 
fiiUy^  and  with  intent  to  induce  the  Defendants  to  effect 
tbe  policy,  conceal  from  the  Defendants  the  fact  that 
the  premises  were  in  such  perjL  ^  The  Defendants  joined 
issue  on  this  replication.    The  cause  was  tried  at  QuUd-^ 
Aallf  at  the  sittings  after  Trinity  term  1 8 1 5,  before  Gilbs 
C.  J.    It  appeared  that  the  Plaintiff  was  possessed  of 
two  warehouses  ac  Heligdandy  one  of  which  was  sepa- 
rated by  only  one  other  building  from  the  workshop  of 
Jksper  a  boat-builder»  wherein  a  fire  broke  out  about 
seven  o'clock  in  the  evening  of  the  nth  of  Ji<^.     That 
fire^  however,  was  apparently  extinguished  in  half  an 
hour,  and  four  persons  were  employed  by  the  Plainti£^ 
who  was  a  magistrate  ther^  to  watch  during  the  night 
lest  the  fire  should  again  break  out.     The  Plaintiff  on 
the  same  evening  wrote  the  letter  referred  to  in  the  de- 
claration to  his  agent  in  London,  requesting  him  to 
tSkct  the  insurance  agamst  fire  for  three  mondis,  of 
400I.,  -upon  the  Plaintiff's  warehouse,  No.  i.  situate  on 
tfce  South  quarter  of  the  lower  town,  between  the  ware- 
house of  Mr.  John  Leader  to  the  South,  and  that  of  Mr. 
Ificoiata  Peter  Krokn  to  the  North,  as  also  upon  the 
coflbe  in  casks  and  bags  then  stt>red  in  the  same  ware- 
house^ value  3500/.    The  mail  for  England  was  to  sail 
dmt  day,  and  was  then  closed;  but  the  Plaintiff  pro- 
cured the  master  of  the  packet-boat  to  take  the  letter 
with  him,  and  put  it  into  the  po8tK>ffice  ai  CuxhaveUy  so 
that  the  letter  left  Heligoland  at  a  late  hour  on  the  same 

night. 
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1815k       nighty  and  it  reached  England  by  the  same  packet  od 


'   -  the  24tb,  and  the  Plaintiff's  agent,  on  the  following 

^.  day^  efiected  the  policy  in  question.    Early  on  the 

TiSKXEB*  morning  of  the  1 3th  k  fire  again  broke  out  in  the  work- 
shop of  Jasper  the  boat-bdilder,  and  consumed  the  pre- 
mises insured.  The  jury  acquitted  the  Flaititiff  of  any 
fraud  or  dishonest  desigti,  the  fire  being  apparently 
extinguished  when  he  Ordered  the  insurance,  but 
thought  thai  the  circumstance  of  the  fire  on  the  iith 
ought  to  have  been  communicated  to  the  Defendants, 
who  without  this  information  did  not  engage  on  £111' 
grounds  idth  the  Plaintiff,  and  for  whom,  tinder  these 
circumstances^  they  gave  their  verdict. 

Lens  Serjt.  now  moved  to  set  aside  the  verdict  sod 
have  a  new  trial,  but  the  Court 

Refused  the  Rule. 


Noif.  9*  Smith  v.  Brownk 

mere  goods,  ASSUMPSIT.  The  Plaintiff  in  his  first  fcoutit  de- 
coiuigncdi  to  ^j^j.^  ^Y^^^  jjj  consideration  that  the  Plaintiff  would 

m  agent  to  be 
•old  on  com*    consign  to  the  Defendant  at  Bristol  certain  deals  to  be 

mitsion  by  a  ^\^  ]^y  the  Defendant  for  the  Plaintiff  on  comroissioD, 
rtmf«uiM*ihe  the  Defendant  undertook  to  sell  them,  render  a  just  so- 
absolute  con-  count»  and  pay  over  the  proceeds,  and  although  the  Plain- 
ultJ^J^'  tiff  afterwards  consigned,  and  the  Defendant  receive* 
shipped  and  the  goods  on  the  terms  aforesaid,  and  afterwards  sold 
dispatched,  ^j^^^  ^^jd  received  the  proceeds,  yet  the  Defendant  had 
yet  arrived,  ^^^  rendered  an  account,  or  paid  over  the  proceeds, 
the  consignor.   The  second  count  stated,  that  in  consideration  that  the 

pending  the      plaintiff  would  consign  to  the  Defimdant  at  Bristol  oat- 

voyage,  may,  ^ 

in  pleading, 

still  deKr&  the  leading  them  as  a  thing  future  and  executory, 

I  tain 


Smith 


iv  ^!U£  Fifty-sixth  Yeab  oi  GEORGE  III.  341 

tftin  deals  in  the  ship  Moay  Ann^  in  order  that  the  D&*  1815. 
fendant  might  dispose  bf  the  ^ame  for  the  Pbunti£Pfor 
commission^  the  Defendant  undertook^  that  directly  the 
Man/  Ann  should  have  arrived  at  Bristol  with  the  goods,  Baawv. 
he  wodd  write  to  the  Plaintiff  by  the  same  day's  post, 
when  he,  the  Plaintiff  might  draw  a  bill  of  exchange  on 
the  Defendant  for  600L  on  account  o(  the  goods,  and 
would  accept  the  same^  or,  if  it  would  be  any  advantage  to 
the  Plaintiff,  would  get  and  send  to  the  Plainjdff  a  short 
cinte  banker's  bill;  that  the  Plaintiff  did  afterwards  send 
the  goods  to  the  Defendant  at  BtisM  by  the  Mary  Ann, 
to  be  sold  on  commission,  that  the  shq>  arrived,  and  the 
Defendant  received  them  on  those  terms,  but  that  the 
Defendant  did  not  write  to  the  Plaintiff  pursuant  to  his 
undertaking ;  that  thereupon  the  Plaintiff  on  23  N<h 
vember  drew  a  bill  on  the  Defendant  at  two  months'  sight 
for  589/.  payable  to  the  Plaintiff's  order,  and  presented 
it  for  acceptance^  but  that  the.  Defendant  refused  to  ac* 
cepL  The  third  count  stated  that  in  consideration  that 
the  Plaintiff  would  consign  the  deals  to  the  Defendant 
to  be  sold  on  commission,  the  Defendant  undertook,  so 
soon  as  he  should  have  received  the  deals,  to  accept  a« 
bill  to  be  drawn  by  the  Plaintiff  on  the  Defendant  iat 
600/.  on  account  of  the  goods ;  that  the  Plaintiff  after- 
wards consigned  the  goods,  and  the  Defendant  ac- 
cepted them  on  those  terms ;  that  the  Plaintiff  thereupon 
on  23  November  drew  on  the  Defendant  at  two  months' 
sight  for  589/.  to  his  own  order,  and  presented  tbebiU 
for  acceptance,  which  the JDefendant refused;  thefinirth 
count  alle^  that  in  consideration  that  the  Plaintiff 
had  consigned  to  the  Defendant  at  Bristol  certiiin  goods 
to  be  sold  on  comnussion,  the  Defendant  undertook .  to 
accept  a  bill  to  be  drawn  on  him  by  the  Plaintiff  on  ao^ 
count  of  the  goods,  or  to  return  such  bill  within  a  rea- 
sonable time;  that  the  Pfauntiff  caused  the  goods  to  be 
delivered  to  the  Defendant,  and  that  the  Def«idant  r^ 
Vol. VI.  A  a  ceived 
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1815.  €eiired  them  on  those  terms ;  that  the  Pkintiff  drew  en 
^-  "^'^  **  the  Defendant  on  account  fiir  589/.  and  presented  the 
^"^''  hill  for  acceptance^  which  the  Defendant  refiised,  nor 
Brdwk.  would  he  return  the  bill  within  a  reasonable  tune.  The 
fifth  count  averred  that  in  consideration  that  the  Plain- 
tiff hud  shipped  and  consigned  to  the  Defendant  the 
goodji  to  be  sold  for  aiminia5ion,  the  Defendant  under- 
tocric,  in  a  reasonable  time  after  he  should  have  reoeiTed 
the  goods,  to  accept  a  bill  to  be  drawn  on  him  by  the 
Plaintiff  <m  account  thereof,  to  wit  for  600^. ;  that  the 
Pkintiff  caused  the  goods  to  be  delivered  to  the  De- 
fendant and  on  23d  November  drew  on  him  at  two 
months'  sig^t  for  589^1  and  presented  the  bill  for  sc- 
cqitance^  but  although  a  reasonable  time  for  aooept- 
inghadebipsedt  the  Defendant  would  not  accept  Hie 
sixth  count  was  for  not  accounting  and  pajing  over  the 
{>roceeds  of  the  sale.  The  cause  was  tried  at  the  sit- 
tings  afiier  Trinity  term  1815,  before  GibbiCJ.  at 
Guildhattf  when  the  Plaintiff,  who  resided  in  Lanioih 
proved,  that  being^in  the  habit  of  enq>]o}ring  the  Defeo* 
dant  to  sell  go<>ds  for  him  on  commission  at  Bristcl^  sad 
•  having  received  from  him  information  that  he  had  the 
opportunity  of  disposing  of  a  cargo  there,  he  shipped 
thedeals  to  the  Defendant  by  theAfaf^  ^n,  and  on  die 
2i9t  October  wrote  to  him  inclosing  the  invoice  sad 
bill  of  bding  amountuig  to  721/.,  and  added,  *^  I  want 
6ooLf  and  would  thank  you  to  remit  me  any  thing  on 
Jjondan  thst  would  come  due  about  three  months.  If 
not,  I  will  draw  atthat  time  in  manner  as  before."  The 
Defendant  on  the  7th  of  November  wrote  in  answer, 
that  the  Plaintiff  *<  should  not  ask  him  so  to  do^  until 
the  deals  were  arrived,  when  the  Plaintiff  might  depend 
on  the  Defendant's  punctuality,  and  giving  him  every 
support  in  his  power ;  and  that  tin  moment  the  Mary 
Ann  arrived,  the  Plaintiff  might  depend  on  hesring 
from  him."    The  Fhiintiff  on  the  i  itb  <*  requested  the 

Defendant 
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Defendant  trould  infonn  him,  whether  he  would  remit 
the  6oo/.,  or,  if  the  PkmtiflP  might  draw  on  him  for  if 
cm  the  arrival  of  the  veaseii     She  bad  9ailed  from  Lin^ 
don  on  od  instant*''    The  Defendant  on  the  lath  re* 
joined,  that  <<  he  would,  directly  the  Mary  Jm  anivedt 
write  him  by  the  same  post,  when  the  Fkdndff  mi^t 
dra^  on  him;  or,  if  it  would  be  any  advantage  to  the 
Plaintiff,  the  Defendant  would  get  him  a  short  'date 
banker's  bill"    The  Plaintiff,  in  consequence^  on.fb^ 
tjd  of  Naoembtr  dre^  on  the  Defendant  for  5  dpi.  pay^ 
able  at  two  months  after  sight  to  the  Plaintiff's  orden 
This  bill  was  presented  for  acqeptance  on  the  24th,  but 
the  Defioidant,  after  keeping  it  till  the  loth  of  December^ 
refused  to  accept  it,  upon  the  ground  that  die  Plaintiff 
had  over-drawn  his  account  with  them  by  503/.  14^.  71}., 
and  for  the  same  reason  refused  to  re«deliver  the  deals. 
The  Mary  Ann  with  the  deals  arrived  at  Bristol  on 
4th  December.  After  verdict  for  the  Plaintiff,  Bf</  S^t. 
now  moved  to  set  it  aside,  and  enter  a  nonsuit,  upon 
the  ground  that  the  evidence  of  these  letters  did  not 
prove  the  contract  stated  in  any  one  of  the  counts*    As 
to  the  promise^  that  when  the  Mary  Ann  arrived,  the 
Defendant  would  let  the  Plaintiff  know  when  he  might 
draw  on  him,  there  was  a  ftirther  act  to  be  done  by  the 
Defendant  before  the  Plaintiff  could  draw  on  him^ 
fiamely^  to  fix  the  time  when  the  bill  should  be  drawn ; 
and  if  the  Plaintiff  complained  of  any  breach  in  that 
respect,  it  ought  to  have  been  of  his  omission  to  fix 
that  time.     Neact,  if  there  were  proof  of  a  promise  to 
accept  any  IhII,  it  was  not  to  accept  a  bill  at  two  months' 
sight,  but  a  bill  at  three  months  from  the  arrival  of  the 
goods  in  Brisiolj  as  was  mentioned  in  the  letter  of 
3  tst  October^    Next,  if  th«re  were  evidence  of  a  contract 
to  accept  a  bill  at  tvo  months'  sight  firom  the  arrival  of 
the  goods  in  Bristol^  neither  of  the  counts  correctly 
described  the  consideration  of  that  contiwt*    For  the 
A  a  2  comider* 
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1815.       eonsideration  in  the  2d  and  3d  eounts  was  described  td 

\..i^-  .^    j^  ^^  ^|jg  piaintiflF  would  thereafter  send  the  dcftls, 

^.         whereas  the  evidence  was^  that  he  had  then  already  sent 

Baowii;      the  deals;  there  was  a  material  distinction  betwe^  a 

consideration  executory  and  executed,  and  the  Plaintiff 

had  before  the  writing  of  that  letter  actually  dispatched 

the  vessel  from  London  and  done  every  thing  which  de* 

pended  on  liim  for  delivering  the  goods  to  the  Ddend* 

^n|.    The  fourth  count  averred  a  promise  to  accept  a  Inll 

at  two  months'  sight,  for  which  there  was  no  foundation 

in  the  evidence;  and  to  both  the  fourth  and  fifth  counts 

it  might  be  objected,  that  the  promise  proved  wss  in 

the  alternative,  either  to  accept  a  bill  of  exchange^  or 

send  a  banker's  note ;  and  these  counts  do  not  state 

that  alternative,  which  is  necessary;  for  otherwise^  if 

'  the  Defendant  bad  sent  a  good  banker's  note,  it  would 

have  been  no  answer  to  the  charge  contained  in  these 

jcounts,  though  it  would  be  a  complete  answer  to  the 

justice  of  the  Plabtiff's  case. 

GiBBs  C.  J*  It  requires  some  attention  to  the  letters, 
with  reference  to  the  declaration,  to  see  whether  these 
objections  have  or  not  any  foundation.  The  first  ob- 
jection is,  that  the  Phdntiff  has  mistaken  his  course,  and 
sought  to  have  a  bill  at  two  months'  sight,  whereas  he 
is  entitled  only  to  a  bill  at  three  months,  or  to  a  bank* 
er'f  bilL  The  truth  is,  the  Defendant  being  a  creditor 
of  the  Plaintiff's,  got  the  goods  into  his  hands,  holding 
out  to  the  Plaintiff  that  when  hfi  got  them  he  would 
give  him  an  acceptance ;  but  his  true  object  was,  that  he 
might  get  the  goods  into  his  hands,  and  retain  the  pro- 
ceeds towards  his  debt.  This  is  in  evidence ;  for  when 
the  bill  is  offered  foe  acceptance^  the  Defendant  does  not 
object  to  the  form  of  the  bill,  but  says,  the  Plaintiff  owes 
me  more  money  than  the  amount  of  the  goods.  The 
first  dgectioo  is,  that  there  is  no  contract  to  accept :  iu 
X  answer 
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answer  to  the  Plaintiff's  letter,  the  Defendant  says, 
**  when  the  goods  come,  you  may  draw  on  me,"  which 
in  all  mercantile  language  means  that  if  the  Plain- 
tiff draws,  the  Defendant  will  accept  the  bill.  The 
2d  objection  i%  that  the  contract  is  for  accepting  a  bill 
at  three  months ;  this  originates  in  a  misunderstanding 
of  the  letter  of  3  ist  October^  for  the  Plaintiff  then  say?, 
remit  me  any  thing  on  I/mdon  that  will  become  due  in 
about  three  months.  The  Defendant's  counsel  ingeQH 
ously  transfers  this  to  three  months  after  the  arrival  of 
'the  deals^  but  that  is  not  the  intent  This  is  a  request 
which  was  never  complied  with,  to  send  to  the  Plaintiff 
bills  due  al  three  months  from  the  date  of  that  letter ; 
so  that  the  bill  which  was  drawn  at  two  months'  sights 
and  which,  from  the  date  of  the  arrival  of  the  deals, 
would  not  be  due  till  the  7th  oiFebruan/j  falls  due  at  a. 
later  peiiod,  and  is  therefore  more  favourable  to  the 
Defendant  Uian  would  have  been  the  bills  spoken  of  in 
this  letter,  which  were  to  have  only  three  months  to  ruti 
from  the  3 1  St  of  October.  So  there  is^no  defect  in  the 
substance  of  the  Plaintiff's  request.  But  it  is  said,  there 
is  i)o  count  which  lays  the  contract  as  executory  on  tjhe 
part  of  the  Plaintiff.  It  i%  however,  clear,  that  the 
Plaintiff  is  continuing  to  send  these  goods,  up  to  the 
time  when  they  get  into  the  Defendant's  hand9 j  for  up 
to  that  time  the  Plaintiflfhas  the  control  over  them,  and 
is  therefore  stilt  sending  them,  I  api  by  no  means  clear 
that  the  Plaintiff  may  not  recover  on  (he  5  th  ^unt,  for 
tl)e  letter  sc^ys,  directly  the  Jfoiy  Ann  arrives,  we  will 
write  you  by  the  same  post,  when  you  may  draw  on  us, 
or  if  it  would  he  any  advantage  to  you,  we  will  get  you 
a  short  date  banker's  bilL  The  option,  which  it  should 
be^  was  for  the  Plaintiff.  But  the  breach  is  complete,^ 
by  not  writing  immediately  when  the  cargp  arrivec^  and 
giving  notice  of  its  arrival.  Therefore  on  all  these 
grounds  we  think  the  verdict  may  clearly  be  supported 
m  one  of  these  counts,  and  that  the  ride  must  be 

Rcfiiscd^ 
Aa  J 
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Nov,  z|. 

latereit  given 
on  affinnance 
of  a  judgment 
in  an  action  on 
an  attorney's 
undertaking  to 
pay  debt  and 
taxed  cofts  on 
or  before  a  day 
certaio. 

On  the  ezer 
cution  of  a 
writ  of  enqui* 
ryi  a  sheriff's 
jury  ought  to 
giTe  interest 
in  such  cases 
where  the 
Courts  at 
fyejtminjter 
would  allow 
it. 


(IN  THE  EXCHEQUER-CHAMBER.) 

-^ '•  V.  Edmunds. 


T/^  LAWES  moved  for  interest  on  the  affirmanoe  ia 
eri^r  of  the  judgment  which  had  passed  against 
the  Defendant  by  deiaolt  in  the  Court  below,  in  an 
action  upon  a  q>ecial  undertakinfir  of  the  Defendant, 
who  WHS  an  attorney,  in  consideration  of  the  Flaii|ti£^s 
countermanding  notice  of  trial  in  a  certain  cause,  to  pay 
on  or  before  the  first  day  of  Jwie  the  sum  of  64/.  and  the 
taxed  costs  of  that  action.  The  sheriff's  jury  on  execute 
ihg  the  writ  of  inquiry  in  this  case,  had  not  given  in- 
terest, and  it  was  their  practice  never.to  give  interest 
upon  'the  execution  of  writs  of  inquiry,  a  practice 
which  he  cpnceived,  and  the  pourt  agreed,  to  be 
erroneous. 

The  Court  observed,  that  the  question  for  their 
guidance,  was  not  whether  the  Plaintiff  had  recovered 
interest  at  the  trial,  but  whether  he  was  entitled  to 
recover  interest,  and  upon  this  instrument  they  thought 
he  was :  it  was  the  province  of  the  Court  only  to  carry 
on,  in  aid  of  the  verdict,  after  the  time  of  the  trial,  the 
giving  of  interest,  whiA  the  jury  cannot  give  for  the 
subsequent  time,  because  it  has  not  then  elapsed ;  but 
if  the  Plaintiff  was  entitled  to  take  interest  at  the  trial, 
plough  the  jury  did  not  actually  give  it  him,  the  Court 
would  give  it  now ;  apd  as  tlie  undertaking  made  the 
money  payable  on  a  precise  day,  like  a  note  or  a  bill, 
they  granted  the  application. 

Rule  absolute. 
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Crook  v.  Etj-es,  ^<^*  x^- 

TN  this  action,  brought  against  the  wai^den  cS  die  No  action  can 

i?fc€/ for  an  escape,  5SM«^<^  SolicitoiwGeneral,  aad  J^ 
in   anoth^  action  brought  for  the  like  cause  agaifttt  against  the 
the  same  Defendant  Bed  Serjt,  had'  obtained  ndet  garden  of  the 
nisi  for  setting  aside  the  proceeding  as  irregnlar,  upofi  i^me  ^v2ia^ 
the  ground  that  the  bilh  had  been  filed  in  the  long  tion. 
vacation,  whereas,  by  the  antient  practice  of  the  Ccnirt, 
no  bill  could  be  filed  against  the  warden  and  othet^     • 
officers  of  the  Ckmrt,  except  in  term  time. 

Lens  and  Vaugkan  3eijts.  in  this  case^  and  in  the 
other  Cofiey  SerjL,  diewed  cause  against  these  rpilefs.. 
The  practice  antiendy  was,  that  no  action  oould  be 
cosnmenoed  dther  against  any  officer  of  the  Court,  ^ 
may  prisoner,  except  in  tarm  time^  but  that  practice* 
has  long  been  diai^ged,  end  the  warden  stands  in  no 
better  oondidon  in  that  respect  than  other  officers  of 
the  Court.  It  was  first  changed  in  propeeding  agftins(; 
an  attorney  in  the  dme  of  vacation,  8$  mentioned  |3»y 
Buller  J.  in  the  case  of  Comei^d  v.  Prife  (a)>  and 
^e  case  cf  Zone  v.  Whe(U{b)  is  egress,  that  a  bill 
might  be  filed  against  an  attomqr  in  vacation,  in  ncase 
where  it  happened  to  be  neoessacy,  in  order  to  si^ve  the 
demand  from  being  barred  by  the  statute  of  limitations; 
but  in  Wagham  v.  Fields  (c)  the  Court  positively  denied 
that  the  practice  was  confined  to  dtat  peculiar  instwc^ 
and  ruled  that  it  was  gen^raL  Upon  search  in  die. 
prothonotary's  office  it  appears  Uiat  the  practice  of  filing 
bills  against  attomies  in  vacation,  has  prevailed  in  this 
court  more  than  40  years.    The  same  point  was  holdeu 

{a)  Dot^.  3i».  (t)  5  TermR^.  173, 

A  a  4  in 
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in  Dodicmorik  v.  Bawm  {a\  and  that  the  Plaintiff  might 
entitle  his  declaration,  by  a  q)ecial  memorandum.     In 
Heron  v.  Edwards  {b)  the  sa^ic  doc^tritie  is  extended  to 
the  case  of  a  prisoner.    No  case  is  extant  as  to  the 
warden,^  Imit  the  reasoi^  is  as  strongi  or  stronger,  as  t^ 
bim;  for  if  no  bill  can  be  filed  against  him  in  the 
Tscation,  a  prisoner  may  be  let  out  of  custody  on  the 
first  day  of  a  vacation,  and  if  he  is  again  found  in 
tlie  custody  of  the  warden  before  the  last  day  of  the 
vacation,  no  action  can  be  maintained  for  the  escape; 
for  before  an  action  can  be  commenced,  the  Defendant 
will  be  provided  with  his  plea  of  re-taking  the  prisoner 
on  firesh  suit.    The  Court  will  not  countenance  sud^ 
an  use  of  the  warden's  privilege.    If  an  escape  haf^MDs 
in  term  time,  it  is  the  Plaintiff's  own  folly  if  he  will  not 
sue  immediately,  and  if  a  recaption  take  fdace- before 
action  brought,  it  is  a  bar,  but  otherwise  not.     It  wiU 
be  said,  this  advantage  is  a  right  of  the  warden's,  bat 
so,   it  was,  as  to  the  statute  of  limitations,   a  gmt 
advantage  to  attomies,  that  if  the  period  of  six  yesrs 
ran  out  during  a  vacation,  they  were  discharged;  but 
both  are  incidental  advantages,  and  not  to  be  cod* 
stdered  as  of  that  description,  which  the  Court  will 
nphold*    There  Is  no  evidence  that  die  practice  in 
similar  eases  is  adverse,  for  during  the  last  26  years,  until 
die  present  cases  arose,  Jio  action  has  been  commenced 
ill  vacation  time.     The  same  principle  will  apply  in 
this  case,  which  was  held  to  apply  to   narrow  the 
privilege  of  attomies  when  that  question  first  aroie. 
The  Court  has  jurisdiction  to  make  any  new  rule  for 
tlie  government  of  their  officer,  which  the  justice  of  the 
cUse  requires.    The  statute  i  Ric.  2.  c.  I2.  shews  tbst 
it  very  early  was  necessary  to  keep  a  strict  watch  over 
the  conduct  of  the  warden.    By  the  statute  8  &  9  )F.  3. 

{a)  5  Term  Rep.  3*5.  {i)  8  Tirm  Ref.  643-. 

c.  27. 
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€u  27.  5, 6.  no  retuking  on  fresh  pursuit  shall  he  given        i8i5- 
in  evidence  on  the  trial  of  any  is9ue  in  any  aption  of 
escape  against  the  wardeni  unless  the  same  be  specially 
plegdedy  nor  shall  any  special  plea  be  taken,  receiyed, 
or  allowed,  unless  oath  be  first  made  in  writing  by  the 
warden  against  whom  such  action  shall  be  brought, 
and  filed  in  the  proper  office  of  the  respective  courts, 
that  the  prisoner  for  whose  escape  such  action  was 
brought,  did,  without  his  consent,  privity,  or  knowledge 
make  such  escape,  and  if  such  affidavit  shall  be  false^ 
lie  shall  forfeit  500/.     In  this  case  no  such  affidavit  is 
made,  and  there  is  very  strong  ground  to  8U^)ect  conr 
ni\'ance;  for  the  warden  went  to  Paris  after  the  prisoner, 
and  brought  him  back,  and  had  him  here  befoi-e  tlie 
first  day  of  term.     If  the  practice  contended  for  by  the 
Defendant  is  to  prevail,  a  person  who  has  the  rules  of 
the  Fleet  may,  if  he  thinks  proper,  take  during  the 
vacation  a  lodging  at  any  of  the  villages  round  London^ 
i|nd  sleep  there  every  night  and  come  back  in  the  day, 
or  he  may  make  a  tour  on  the  continent,  so  long  as  he 
retqms  hither  before  the  end  of  the  vacation ;  so  that 
when  an  action  for  an  escape  is  commenced,  in  form 
against  the  warden,  b\it  in  substance  against  the  De- 
fendant, whp,  havii^  the  rules  of  the  prison,  give^ 
security  for  his  abiding  within  the  rules,  and  against  his 
sureties,    the  prisoner's  return  would,  according   to 
Bcnqfauiy.  Walker  {a)y  be  a  ^oodplea:  this  practice 
ought  to  be  checked. 

Shepherd  and  Best  in  support  of  their  rule%  observed 
that  it  was  unnecessary  on  the  present  occasion  that 
the  Defendant's  affidavit  should  state  more  than  it  did. 
The  case  must  be  decided  on  the  general  principle. 
The  books  of  practice  say  that  a  bill  may  be  filed 
against  attomies  in  vacation  in  B.R^  but  not  so  in 
this  court.    The  Court,  it  is  true,  may  make  new  rules 

(a)  s  Term  lUf.  iz6. 

of 
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1815*        pf  practice  for  the  government  of  Aeir  officers,   ba( 
they  will  not  make  them  with  a  retrospectiTe  operation^ 
A  strong  argument  ari8e9  from  the  statute  8  &  9  WL2* 
ci^.  that  the  l^slature  were  then  looking  to  the 
fhen  existing  practice  of  filing  bills  against  the  warden, 
which  was  always  done  in  term  only.     The  1 2th  section 
requires  the  warden  to  plead  in  eight  days  after  the 
bill  filed  and  a  rule  to  plead  given,  and  if  he  does  not 
plead  in  three  days  after  the  rule  is  out,  the  Plaintiff 
may  sign  judgment,  which,  it  m^y  be  observed,  puts 
the  warden  in  a  worse  situation  than  any  other  Do? 
fendant  whatsoever :  the  rule  to  plead  cannot  be  a  rule 
pf  the  preceding  term ;  it  cannot  be  a  rule  of  the  sub- 
sequent term.     A  rule  to  plead  cannot  be  given  but 
while  the  Court  is  sitting  to  give  it ;  therefore  the  con- 
clusion is,  that  the  legislature  were  looking  only  to  the 
practice  of  filing  bills  in  term,  and  intended  that  they 
could  be  filed  at  no  other  time.     It  is  true  that  it  was 
intended  to  make  the  proceedings  against  the  warden 
less  dilatory,  but  it  was  necessary  before  that  statute, 
not  only  to  file  a  bill,  but  to  deliver  a  declaration,  and 
to  call  the  warden  in  court,  all  of  which  steps  took 
time;  but  here  the  statute  says  that  neither  appear- 
ance,   declaration,   nor  call  in   comt,   all   of  which 
are  necessary  in  the  case  of  an  attorney,  shall  be  neces- 
sary in  the  case  of  the  warden.    The  unavoidable  con- 
aequence  of  that  statute,  if  otherwise  interpreted,  i% 
that  there  must  be  a  new  sort  of  rule  to  plead,  not  a 
rule  of  jcourt,  bqt  a  rule  made  by  a  judge  out  of  court 
It  would  be  incongruous  to  hold  that  the  statute  has 
created  a  new  sort  of  proceeding ;  the  inference  rather 
is  that  the  statute  alluded  only  to  a  rule  to  plead  in 
term.     If,  indeed,  the  prisoner  is  in  custody  when  the 
plea  is  pleaded  in  tenn,  the  Plaintiff  has  all  to  which 
he  is  entitled. 

GlBBS 
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OfW8  C.  J*     The  cases  decided  in»  the  court  of 
King^t  Bench*  and  the  practice  built  thereon  m  this 
court,  at  first  raised  in  my  mind  and  the  minds  of  my 
brecfaen,  some  degree  of  doubt,  and  I  conceived  that  a 
bin  might  be  filed  against  the  warden  in  vacation;  bat 
on  looking  to  this  statute  our  doubts  mre  done  awafy. 
Tliis  statute  r^ulates  the  proceedings  in  actions  against 
the  warden  upon  the  then  existing  practice.    It  would 
be  the  greatest  injustice^  if  we  were  now  to  alter  Ae 
practice,  leaving  the  statute  to  bear  against  the  warden, 
without  his  having  the  advantage  of  the  antient  prac- 
tice.   The  enacting  part  of  the  I2th  section  is,  it  shall 
be  lawful  for  any  person  having  cause  of  action  against 
the  warden  of  the^^'f/prison,  upon  bill  filed  in  the  courts 
of  Common  Pleas  or  Exchequer  against  the  said  warden, 
a  rule  bdng  given  to  plead  thereto,  to  be  out  eight  days 
at  most  after  filing  such  bill,  to  sigh  judgment  against 
the  said  w$rdeh  of  the  Fleets  unless  he  plead  to  the  said 
bill  within   three  days  after  such  rule  is  out.     Tlie 
rule,  then,  established  is,  that  on  filing  the  declaration, 
the  PhdntiiFshall  immediately  sue  out  an  eight-day-rule, 
^nd  if  the  Defendant  does  not  plead  in  three  days  after 
the  rule  is  out,  then  the  Plaintiff  is  entitled  to  judgmcntt 
It  has  been  justly  observed  by  the  counsel  for  the  De- 
fendant,  that  a  rule  must  be  of  some  term ;  the  rule  for 
the  warden  to  plead  cannot  be  of  the  preceding  term, 
for  the  cause  of  actiop  had  not  then  existed,  nor  had 
any  proceedings  then  been  instituted ;  nor  of  xhe  .sul>- 
aequent  term,  for  the  Plaintiff  may. obtain  judgment 
before  that  term  commences :  therefore  the  statute  clear- 
ly proceeds  oa  the  8i:ppositiQn»  that  <he  practice  was 
confined  to  declaring  in  term-lime;  and  it  would  be. 
the  greatest  injustice  if  the  practice  were  now  to  be 
changed..    I  therefore  think  the  proceedings  must  be 
set  aside. 

Heath 
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Heath  J. .  declared  liimself  of  the  same  opinicm. 
The  statute  of  IK  3.  was  made  to  advanoe  the  action 
against  the  warden. 

Crambbe  J.  I  am  of  the  same  opmioD,  altfaoogli, 
but  fer  the  statute,  I  should  have  been  of  a  difierent 
opmion* 

Dallas  J.  concurred* 

Ijens  then  moved  to  amend  the  memorandum  of  the 
billy  so  as  to  make  it  appear  to  have  been  filed  on  the 
first  day  of  the  term,  on  which  day  it  was  in  fact  agun 
brought  in  and  filed. 

OiBBS  C,  J.  The  PlaintiiT  must  file  his  bill  again. 
He  has  chosen  to  file  it  a^in  on  the  first  day  of  thi:i 
term,  and  to  stand  on  both  his  titles.  '  We  cannot  al« 
low  that.     He  must  begin  de  novo. 

Rule  absolute,  but  without  costs^ 


N0V.1U  Stock  and  Others  v.  Eyles. 

An  actiim  caa-  |  K  this  case,  as  hi  the  last,  a  bill  for  an  escape  huving 
tTomnnKed  ^^•®*  *^  *"  *®  ^'»lXy  vacation  against  the  warden 
agabft  the  of  the  JPIM,  ^q^erd  Solicitor-General  had  obtained 
jSai^  arnlcumtosetitasideforuTeguhirity. 

Bomnftet  Seijt,  on  this  day  shewed  caase.  Hecon- 
ceived  that  the  sutnte  ghioW.  3.  e.  27.  contained  a 
material  daose^  which  had  not  been  adverted  to  on  the 
argument  in  the  preceding  case^  and  which  shewed  that 
the  practice  of  filing  bills  against  the  warden  had  Bofer  ^^ 
t^e  thoqe  of  passing  that  act,  been  confined  to  term-time^ 
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tA  the  Court  had  on  that  argument  inferred.    By  the 
13th  section  the  same  rale  of  practice  is  ettablished  ler 
declaring  against  a  prisoner  in  ihe  Fleets  as  for  dechu> 
ing  against  the  warden,  viz.  that  a  rule  to  plead  shall 
be  given  after  declaring,  to  be  out  in  eight  days  at  most 
after  th&  delivery  of  a  copy  of  the  declaration,  and  if  the 
Defendant  do  not  plead  before  the  rule  is  out,  the  Plain- 
tiff  may  agn  judgment    Nevertheless,  it  is  the  acknow« 
ledged  practice  in  this  courts  that  a  declaration  may  be 
filed  against  a  prisoner  in  the  time  of  vacation,  and  the 
same  difficulty  would  arise  in  this  case,  as  in  the  case  of 
the  warden,  that  if  the  rule  were  entitled  either  of  the 
preceding  or  subsequent  term,  when  judgment  was  to 
be  signed  in  the  vacation  for  want  of  a  plea,  there  would 
be  an  incongruity  if  the  eight  days  meant  eight  days  to 
be  accounted  in  the  vacation ;  biit,  he  said,  the  meaning 
of  the  statute^  in  that  expression,  was,  that  the  rule  to 
plebd  should  be  a  rule  to  plead  according  to  the  prac- 
tice of  the  court,  namely,  a  rule  which  should  run  only 
in  term  time;  for  a  rule  to  plead  is  to  all  intents  a  pro- 
ceeding in  term;  so  that  the  Defendant  should  have 
eight  days  in  bank  to  plead,  which  removed  the  whole 
difficulty:  therefore,  although  the  bill  were  filed  in  va- 
cation, the  rule  to  plead  might  be  entitled  as  of  the  last 
day  of  tlie  preceding,  or  first  day  of  the  subsequent 
term»  and  the  rule  would  give  the  Defendant  time  to 
plead  until  the  eighth  day  of  the  succeeding  term,  and 
so  the  statute  would  give  no  facility  to  the  signing 
judgment  against  the  warden  in  vacation.    Lord  Mam^ 
JieUL  C.  J.  in  HilU  v.  Henrick{a)f  states  the  practice  of 
this  court  in  respect  to  prisoners,  namely,  to  file  a  bill 
as  of  the  preceding  term,  and  then  to  deliver  to^  or  leave 
for  the  Defendant,  being  in  custody,  a  copy  of  the  de- 
claration as  of  the  preceding  term,  and  to  make  an  affir 
davit  thereof;  and  the  Court  pnmounced  that  to  be 

(n)  %Burr.iosp» 

the 
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the  right  ttieCfaod  for  the  parpose.  of  cfaargiDg  snch  a 
Defendtmt  with  a  new  suit ;  thai  i*  to  say,  tliai  in  the 
ca«e  of  a  new  rait,  a»  thii  i%  the  Phunttff  ought  to  fik 
his  declaration  in  vacation,  aa  of  the  preoedio^  tete; 
and  if  this  be  flo  against  a  prisoner,  so  must  it  be  against 
the  marshal;  and,  at  aU  events,  if  such  was  the  pmctioe, 
on  principle  it  ought  not  to  be  narrowed  by  that  sta* 
tute,  which  was  made  to  fiidlitate  proceedings  gainst 
the  marshal.    The  same  prtictioe  was  recognised  in 
Hertm  v«  Ed!nards{a)i  and  consequently  the  Court 
would,  on  a  review  of  this  statute  see  thatdie  supposed 
inference  did  not  result;  for  the  Court  wotild  construe 
both  sections  in  the  same  manner,  and  would  be  of 
opinion  that  this  bill  was  wdl  filed. 

The  SoUoUor^Generalj  in  support  of  his  ruie^  uged 
that  the  substance  of  the  Plaintitf's  argiment  omouated 
only  to  this^  that  because  with  resped  to  prisoBeis  the 
Court  had  altered  the  practice,  therefinre  they  would 
alter  it  as  to  the  warden.  The  onewaa  no  consaquaice 
of  the  other.  A  prisoner  and  an  oflker  of  the  court 
did  not  stand  on  the  same  tad&ag.  Bcfinre  the  strtote 
of  Wiliian^  a  Plaintiff  might  institute  a  suit  in  vacstion 
against  a  prisoner,  but  not  so  against  the  warden. 

The  Cmtrt  interposing,  relieved  the  SoIicitor^GenersI 
from  further  argument. 

GisBS  CL  J.'  If  the  Court  from  inadvertence  hsd 
arrived  at  a  fidse  conclusion  on  a  former  day,  they  would 
have  be^  glad  to  be  set  right;  but  it  seems  that  this 
argument  goes  entirely  beside  the  ground  which  the 
Court  then  took.  It  was  never  before  disputed,  that 
when  the  statute  of  Wm.  3*  passed,  the  practice  was, 

(a)  dTermIt/p,64i* 
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that  prUoners  and  officers  of  the  court  should  be  chai|;ed 
with  a  declaration  only  in  term-time.    The  change  sag* 
gested,  was,  that  as  justice  might  require  actions  to  be 
commeneed  in  the  time  of  vacatiouj  the  Court  would, 
by  dome  means,  permit  Plaintifis  to  commence  actions, 
to  prevent  the  &ilure  of  justice:  but  the  Court  have  in 
some  cases  said,  it  is  only  for  the  furtherance  of  justice, 
and  not  to  interfere  with  any  rights   of  the  parties 
against  whom  the  rule  is  made.   When  this  act  passed, 
the  warden  had  at  common  law  a  defence  to  actions  for 
escapes,  of  fresh  suit  and  retaking;  and  as  the  practice 
stood  before  the  statute,  no  action  could  be  commenced 
bat  in  term-time.     The  legislature  thought  that  the 
practice  should  not  be  altered,  and  the  Court  therefore 
in  the  former  case  were  of  opinion  that  no  bill  could  be 
filed  against  the  warden  except  in  term-time;  and  they 
were  fortified  in  this  conclusion,  by  finding  that  no  in* 
stance  could  be  produced  of  a  bill  filed  against  the 
warden  in  vacation,  though  there  are  numerous  in- 
stances of  bills  filed  against  other  officers,  and  against 
prisoners.    Consequently  we  held  that  the  practice  as 
to  the  warden  continued  unaltered,  and  the  arguments 
which  are  now  urged  do  not  shake  our  opinion* 

Heath  J.  I  am  of  the  same  opinion.  It  would  be 
of  great  injustice  to  the  warden,  if  the  Court  should 
hold  that  an  action  could  be  conmienced  against  him  in 
vacation,  in  consequence  of  any  modem  practice  which 
has  prevailed  with  reqpect  to  prisonei's  and  other  offi^Sers, 
of  filing  a  bill  in  vacation,  that  practice  being,  that  the 
bill  may  be  filed  as  of  the  preceding  term,  the  conse- 
quence whereof  would  be  to  deprive  the  ward^  of  that 
4efence  which  he  before  had. 

Chambr£  and  Dallas  Js.  CQUcurring^  the  rule  was 

made 

Absolute. 


is6 


CASES  IN  MICHAELMAS  TERM 


The  Court 
willy  after  judg- 
ment by  de- 
fault»  refier  it 
to  the  prorho* 
notary  to  com- 
pute the  rent 
due  on  a  cove- 
nant. 

But  not  to 
in  debt  on 
simple  con- 
tract for  renty 
or  use  and 
occupation. 


Campiojt  and  Others  v.  Ctuk'wsuAr. 

^FT£R  judgment  by  de&ult  in  an  action  of  ooVe- 
naat,  in  whidi  no  breach  was  assigned  except  tbt 
nonpayment  of  rent.  Best  Serjt  now  obtained  a  rule 
to  refer  it  to  the  prothonotary  to  compute  the  rent  due 
f<Mr  which  final  judgment  should  be  signed,  instead  of 
sendmg  the  case  to  a  writ  of  inquiry,  on  the  autboritj 
of  Byrom  v.  Johnson  (a).  He  had  moved  ibis  on  a 
former  day,  when  his  affidavit  not  disclosing  whether 
the  action  were  debt  or  covenant,  nor  whether  the  rent 
was  due  .on  a  lease  under  seal  or  a  parol  lease^  the 
Court,  contemplating  the  possibility  that  it  might  be  tke 
latter,  had  refused  the  application. 

Rule  absolute. 


(a)  8  Term  Rep^  4x0^ 


KoiH  x8« 


WlLLINGHAM  t?.  MaTTHEWS. 


The  insolvent 
debtors'  court 
is  such  a  court 
as  privileges 
parties  and 
witnesses  at- 
tending»  from 
arresti  eunJot 
moranJOf  et 
redcundo. 


QHEPHERD  Solicitor-General  had  obtujied  on  s 
former  day  a  rule  nisi  to  deliver  up  the  bail-bond  td 
be  cancelled,  which  had  been  given  by  the  Defaidant, 
who  had  been  followed  by  a  sheriff's  officer  and  arrested 
at  the  Plaintiff's  suit,  as  he  was  returning  from  the  iih 
solvent  debtors'  court  in  Westminster^  where,  at  the  in- 
stance of  the  Flaintii^  who  was  his  own  attorney,  he  hsd 
been  attending  as  a  Plaintiff  for  the  purpose  of  oppos- 
ing the  discharge  of  Bragge^  a  debtor  to  himself,  but  be 
had  not  been  examined. 


Fmig^ 


WlIXINGHAM 
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Vattghan  Serjt.  shewed  cause  on  an  affidiivit  of  the 
oflScer  who  took  the  Defendant,  that  the  Defendant  re- 
sided in  Crown-streetf  Westminster^  and  that  when  the 
Defendant  left  the  court,  he  went  to  Tuftofirstreet^  which  ,  Matthews. 
was  not  the  direct  way  to  Crxnon^sireet,  and  in  his  way 
passed  through  Princ^s-streetj  and  went  into  a  cutler^s 
shop  there.  It  was  incumbent  on  a  party  privileged 
by  reason  of  his  attendance  on  a  court,  to  return  im- 
mediately home,  and  not  to  transact  his  own  business 
by  the  way. 

The  Solicitor^Genei-al  cited  Lightfoot  v.  Cameron  {a) 
as  a  much  stronger  case  than  this,  where  the  privileged 
party  had  unnecessarily  i^emained  in  court  from  the 
morning  till  five  in  the  afternoon,  and  had  then  ad-, 
joumed  to  a  tavern  to  dinner.  The  merely  entering 
a  shop  on  the  way,  would  not  destroy  the  Defendant's 
privilege. 

Per  Curiam.  No  doubt  this  party  ought  to  be  dis^ 
charged.  That  this  is  such  a  court  as  privileges  parties 
and  witnesses  who  are  attending  there  from  arrest,  con- 
sidering that  the  Defendants  there  are  debtors  against 
whom  judgments  have  been  pronounced  in  courts  of 
record,  and  that  they  are  discharged  there  under  the 
authority  of  a  court  erected  by  the  legislature  for  that 
purpose^  we  feel  no  doubt.  If,  then,  that  is  the  case, 
never  was  tliere  a  stronger  instance,  nor  one  in  which 
justice  more  demanded[  the  discharge  of  the  Defendant, 
than  the  present  case.  Hie  Plaintiff  decoys  the  De- 
fendant to  the  court,  for  there  can  be  no  doubt,  that  to 
arrest  him  was  one  of  the  Plaintiff's  objecU:  the  De« 
fendant  does  attend  the  court,  is  not  eiuunin^  in  his 
way  home,  he  is  arrested.     The  officer  swears  the 

{a)  %W.BLiiJz* 
VouVL  Bb  De- 
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i8>5»       Defendmit  was  not  goiilg>  the  direct  way  homeL    Tliat 

WaLiNouAM  ^^'S^^  ^^  ***  be  left  to  be  measured  by  the  Gonadence 

^.  of  the  officer.    A  party  is  not  bound  to  go  the  nearest 

UikTTHew&    inray  home ;  and  if  he  do  not  abase  the  privilege  for  the 

purpose  of  going  about  other  business  of  his  own,  c( 

which   no  evidence    appears  on  these  aflEkiavits,   we 

must  say  that  he  n  entitled  to  his  discharge. 

Rule  absolute^ 


Uov.  %<$.       f^REEK  and  Another,  Assignees  of  Young,  a 
Bankrupt,  v.  Coop£r. 

^anactioaby  HP  HIS  was  an  action  for  the  rescous  of  goods  dis- 
of  a  bluLnipt  trained  upon  the  estate  which  had  belonged  to  the 

for  arcKue,  bankrupt,  for  rent  due  firom  his  tenant,  and  Uie  declsr- 
the  PUintifi  ^^^^  gjj^^  jjjg  distress  as  made  by  the  PlaintiflS,  and 
tedt  after  two  alleged  die  wrong  as  done  to  their  possession;  it  was 
terma,  to  .  qq^  discovered  that  the  tort  had  been  committed  before 
declaration,  ^®  assignment  to  the  PIainti£&,  during  the  time  that 
which  fut^  the  effects  were  vested  in  the  provisional  assignees; 
STcte^to*"  whereupon  Mar^udl  Serjt,  although  two  tenns  had 
theroaelves,  by  eli^>sed,  now  moved  to  amend  by  adding  other  counts 

auttng  the  founded  upon  this  state  of  facts. 

wroDg  tobe 

done  to  the  ^ 

provisioiial  Best  Serjt.  shewed  caijse  in  the  first  instance,  con' 

**wt!!S,'  1,  ^'^'^  ^^  ^^  artetidment  was  equivalent  to  an  cn- 
Migiices  of  «  ^^  ^^^  declaration  fer  anew  (»u$e  of  action,  which  after 
bankrupt  can    two  terms  was  Hot  admissiblcr 

sue  in  tort  for 

ted  agj^'the  ^^^artholL  It  is  the  same  caiise  of  action,  only  dilfcf- 
cttate  of  the     Mtly  described. 

provitiooal  as-    . 

sig;nec^  ^tt^fr.       ^  ^    •      _         ,  ,    ^ 

(jiBBS  C  J.    The  rule  not  to  amend  after  two  terms 

applies  only  to  the  adding  a  count  for  a  new  cause  of 

action, 
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Action,  teeatiise  after  two  tenxu  the  PlundiT  is  out  of 
cooit  unless  be  has  declsrad,  and  cannot  declaim  Mri^ 
out  a  new  writ :  but  here  it  is  only  desired  to  atattf  the 
same  cause  of  action  in  a  difibrent  way, .  and  the  rule 
does  not  apply,  (a) 

Ch AMBRB  J.  It  is  oa  the  Pbuntifib'  own  risk.  £ 
hare  very  great  doubt  whether  the  afitioa  pan  be  main* 
tained  on  the  wnended  declaration.  This  lUttion  is  in 
^ort,  and  the  tort  is  committM  against  the  proViobnal 
amgnees^  before  the  Plaintifis'  estate  commenced. 

Jlule  abttdutis  on  payntjent  cf  costsi' 
the  Defendant  having  tiide  given 
him  to  plead  de  wwo^ 

(a)  See  Brown  i.  Crumps  anUiVi*  300. 


Doe,  00  the  Ibemise  of  Thompson,  *;•  Pitcbee     N(nh%u 
and' Others,  (a) 

T'HIS  was  an  ejectment  brought  to  Recover  a  /arm  A  grant  of 

called  Ae  Meeting-house  faitn  in  the  P®"* -Wlf  J*^*^^?^ 
JUckmansnorth ;   on  the  trial  at  the  Hereford  spring  repair,  and,  if 
kssizes  iBi$i  before  Chambre  J.  a  verdict  was  finmd  for  °^^»  '^ 
the  Defendtots,  witb  liberty  for  the  Plaintiff  to  move  ^^ 
to  set  it  aside  and  enter  a  verdict  ibr  (Jie  Plaintiff,  standing  on' 
The  Court,  upoir  die  motion,  in  Easter  term  1815,  ^f^^ 
directed  the  facts  to  be  SUted  in  a  case,  which  in  sub*  same  to  be 

stance  was,  that  Jane  Wihon,'  being  seised  in  fee  pf  all  tfscd  as  a  fe- 

inily  vault  to 
die  donor  ahd  her  family,  is  not  a  charitable  use  witbin  the  sUtute  9  (?•  a. «.  36. 
If  there  be  in  a  deed  one  limiution  to  an  use  which  is  a  chariuble  use  wWn  ^  sta- 
tute 9  G.  s.  c.  369  ^t  sUbute  does  not  tltktfbre  aVoid' other  linitkUou  in  the  Mins 
4eed,  wluch  are  not  withiii  the  act. 

(a)  Seealikec»(ebetWeenthefiaJOepartie8in5.i{.,3A^^ 
A/w*  407*' 

Bb  2  the 
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1815*  the  premisesi  by  leose  and  release^  reciting  that  the 
jy^^  meeting-house  and  burial  ground,  parcel,  &c.  (except 
V.  the  vault  and  tomb  thereinafter  mentioned,)  had  for 

PiTCHHu  several  years  been,  and  then  were  used  by  a  sociely  of 
Quakers,  at  the  rent  of  2I.  ios.j  and  that  the  burtai 
vault  and  tomb  over  the  same,  standing  upon  the  burisl 
groutid,  had  been  used  as  a  burial  vault  for  the  family 
of  the  relessor,  and  that  she  was  desirous  that  the 
meeting-house  and  burial  ground,  (except  the  vault 
and  tomb,  and  the  ground  next  the  north  side  and  east 
end  thereof  for  6  feet,  and  all  wriys  thereto  in  and  over 
the  burial  ground,)  should  so  long  as  the  society  of 
Quakers  should  think  proper  to  hold  the  same  under 
the  terms  and  conditions  thereinafter  mentioned,  be  held 
by  them  accordingly,  as  a  meeting-house  and  a  burial 
ground,  and  the  relessor  was  also  desirous  that  the 
fiunily  burial  vault  and  tomb  should  for  ever  be  kept  in 
repair  for  the  burial  place  of  the  relessor  and  such  of 
her  fiimily  as  should  chuse  or  require  to  be  interred 
therein,  and  for  effectuating  those  purposes,  the  relessor 
was  desirous  of  conveying  the  messuage  or  farm,  and 
also  the  meeting-house,  burial  ground,  vault,  and  tomb^ 
to  the  uses,  &c.  thereinafter  limited;  for  effectuating 
these  purposes,  and  in  considerktion  of  105.,  the 
relessor,  according  to  her  estate  and  interest  therein, 

^  and  as  far  only  as  she  could  or  lawfully  might,  granted 
and  released  to  Mavor  and  Smithy  tlie  Meeting^cuse 
farm,  with  the  several  parcels  of  land  thereunto  belong- 
ing, and  also  the  meeting-house,  and  burial  ground 
and  burial  vault  and  tomb  standing  thereon,  to  hold 
the  same  to  Mavor  and  Smith  and  their  heirs,  to  the 
uses,  upon  the  trusts,  and  for  the  intents  and  purposes 
thereinafter  declared,  viz.  as  to  the  meeting-house  and 
burial  ground,  except  the  vault  and  tomb,  and  the 
ground  next  the  north  side  and  east  end  thereof  for 
ax  feet,  to  the  use  of  Mavm^  and  Smith,  their  heirs  and 

*  assigns,  so  long  as  the  meeting-house  and  burial  ground 

I  (except 


IN  THE  Fifty-sixth  Year  of  GEORGE  IIL  361 

(except  as  excepted)  should  be  used  by  the  society  of       1815. 


Quakers,  as  and  for  their. meeting-house  and  burial 
ground,  and  so  long  as  they  should  pay  to  Marxn-  and  ^. 
Smithy  their  heirs  and  assigns,  the  clear  yearly  rent  Pitcher. 
of  two  pounds  and  ten  shillings  at  Michaelmas,  and 
idso  should  completely  repair  the  meeting-hpuse 
and  the  walls,  &c^  and  fences  of  the  burial  ground : 
it  being  the  intent  of  the  irelessor,  and  the  aforesaid 
conditional  limitation  to  the  use  of  Maoor  and  Smith 
being  upon  trust,  that  the  meeting-house  and  burial 
ground  ehoiild  thenceforth  be  held  by  the  society  of 
Quakers  in  the  same  manner  as  the  same  had  for  several 
years  past  been  used  by  them,  provided  they  paid  the 
yearly  rent,  and  kept  the  meeting-house  and  burial 
ground  in  repair  as  aforesaid ;  and  after  the  determin- 
ation of  that  conditional  estate,  as  to  the  meeting-house 
sind  burial  ground,  and  from  and  immediately  after  the 
^cecution  of  those  presents,  as  to  all  other  the  pre* 
miscs,  to  the  use  and  behoof  of,  and  as  to  the  yearly 
rent  of  two  pounds  and  ten  shillings  during  the  con* 
tinuance  of  that  conditional  limitation,  in  trust  for, 
Mavor,  his  heirs  and  assigns,  subject  to  the  proviso  or 
condition  thereinafter  declared ;  and  immediately  after 
the  determination  of  that  conditional  estate,  to  the  only  . 
use  o^  and  in  trust  for  Smiihi  his  heirs  and  assigns  for 
ever.  Provided,  and  it  was  thereby  declared^  that  the 
estate  and  interest  thereinbefore  limited,  in  severalty  to 
MavoTj  his  heirs  and  assigns,  of  and  in  the  premises, 
were  so  limited  upon  express  condition  that  he  and 
his  heirs  should  at  all  times  thereafter  repair  and  main- 
tain the  vault  and  tomb,  and  all  the  brick  work, 
stone  work,  rails,  pales,  and  fences  thereto  belongmg, 
and  if  need  were,  should  completely  and  entirely  rebuild 
the  same,  agreeably  to  their  present  dimensions,  and 
also  should  at  all  times  permit  the  same  to  be  used  as  a. 
(limily  burial  vault  for  the  interment  of  the  relessor  or 

B  b  3  ftny 
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18154  any  6f  lier  fiumly^  who  migbt  demre^  pr  be  required 
j^  to  be  interred  tberein.  And  iii  case  Migoor  and  his 
'  V.  heirs  Bhould  at  ai^  time  thereafter  negleet  to  repair,  or, 

tiTcaA  if  need  were,  to  rdiidld  the  vault  or  tomb,  or  shoukl 
not  permit  the  vaok  to  be  uaed  as  a  fitmily  burial  vault 
fer  the  interment  of  the  relesaor,  or  any  of  her  fiMily 
who  nught  desire  or  be  required  to  be  interred  theivoiy 
then  the  use^  estate^  and  interest  thereinbefore  linuted 
in  severaky  to  Mawr^  and  all  benefit  and  advantage 
thereof,  should  thencefordi  cease.  Provided  tjiat  Smithj 
and  iiis  heirs  or  assigns,  might  enter  the  borial 
ground  to  view  the  condition  of  the  vault  and  tomb,  snd 
ofall  wants  of*  r^Muation  give  notice  to  Mavotf  his  heiis 
pt  assigns,  to  repair  all  such  decays;  and  provided  that 
in  case  the  society  of  Quakers  should  at  any  time  there- 
aftei^  dliring  the  trust  thereinbefore  mentioned  toe 
(hem,  and  during  the  lives  ot  life  of  the  relessorg 
Mavor  and  Smithy  or  of  the  survivors  or  survivor  of 
^hem,  or  within  21  y^rs  after  the  death  of  the  survivor, 
.  be  desirous  of  erecting  a  new  meetinff-house  for  their 
use  upon  part  of  the  ground  thereby  released,  pear  the 
burial  ground,  instead  of  repairing  the  then  present 
sneeting-hoiisej  then  the  society  might  make  use  of  say 
part  of  the  orchard  belonging  to  the  farm,  and  nest 
adljoining  to  the  west  side  of  the  |3urial  groon^  so  $9 
not  to  exceed  in  any  part  from  east  to  west  twen^-five 
feet  from  the  then  present  west  fence  of  the  bnrisl 
ground,  (o^  the  purpose  of  making  commodious  wqs 
to  the  same.  And  immediately  after  erecting  the 
saine^  such  new  erected  meetmg-house  should  bc^  go, 
and  remain  to  suth  and  the  same  uses,  upon  soch 
and  the  same  trusts,  and  MibgeQt  to  the  same  conditiooi 
and  limitations,  as  were  therein  before  expressed  sod 
declared  respecting  the  then  present  meeting-house; 
ftnd  then  the  present  meeting*|iouse,  and  the  ground 
whereon  it  stood,  should  tfienceferth  be,  go^  and  re> 

4  inain 
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mmn  to  such  and  the  same  U8e8»  &c.  as  were  ihereiii  iSx;. 
declared  canceming  the  messuage  and  farm,  other  than 
the  land  whereon  the  new  meedng-boose  should  be 
erected,  freed,  and  absohitely  discharged  from  the  trust  Pitcrfr. 
therein  before  dedared  concemiogthe  society  of  Quakers. 
The  indentures  of  lease  and  release  were  sealed  and 
delivered  by  the  relessor  in  the  presence  of  two  credible 
wHnesses,  more  ijban  la  calendar  months  befor?  her 
death,  and  were  duly  enrolled  in  Chancery.  The 
xelessor,  by  her  will  subsequently  made^  and  duly 
attested  to  pan  real  estates,  devised  all  her  freehold 
property  to  G.  Thomson^  the  lessor  of  the  Flainti;S^  in 
See,  lyid  on  i)gte  9th  October  1810  died  without  altenng 
or  revoking  her  wUl,  and  to  the  time  of  her  death 
received  the  rents  of  the  Meeting-house  form,  and  of 
the  meeting-house  and  burid  ground:  Maoor  since- 
her  death  had  become  a  bankrupt,  and  the  Defendants 
were  his  assignees.  The  questbn  was,  whether  the 
premises  in  the  declaration  mentioned  passed  by  the 
deeds  before  stated. 

Best  Serjt  contended  that  the  release  of  these  pre- 
mises  was  void,  and  that  they  therefore  passed  by  the 
wiU  of  J.  Wilson  to  her  devisees.  It  is  admitted  thai 
the  meedng-hous^  and  burial  ground  did  ^ot  pass  by 
the  deed,  because  they  are  given  upon  uses,  which  are^ 
within  the  meaning  of  the  statute  9G.  2.  c.  36.,  charit- 
able uses;  the  third  section  of  which,  <<  absolutely  an- 
(<  nulling  and  avoiding  all  gifts,  grants,  conveyances, 
^  appointments,  assurances,  transfer*,  and  settlements 
*f  whatsoever  of  any  lands  made  in  any  other  manner 
<(  or  form  than  by  that  act  is  directed,"  vacates  not 
merely  the  estate  which  is  limited  contrary  to  that  act, 
but  the  entire  deed,  and  all  matters  ttherein  contained, 
and  therefore  avoids  this  conveyance  of  the  messuage 
ji^nd  farm,  ^nd  the  future  use  of  the  present  meeting- 
B  b  4  house. 
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1815.       house,  which  was  intended  to  arise  in  case  of  the  ercc-« 
tion  of  a  new  one.     This  construction  of  the  statute  is 
supported  by  the  case  oi  Norton  v.  Sinmes  (a),  where  it 
is  laid  down.     *^  Upon  the  statute  23  H.  6.  if  a  sheriff 
<<•  will  take  a  bond  for  a  point  against  that  law,  and  also 
S^  for  a  due  debt,  the  whole  bond  is  void,  for  the  letter' 
<^  of  the  statute  is  so ;  for  a  statute  is  a  strict  law,  but 
'.^  the  common  law  doth  divide  according  to  common 
*^  reason,  and  having  made  that  void  which  is  agaiitst 
''  law,   lets  the  rest  stand."    But  further,   the  uses 
declared  of  the  premises  are  void,   because  the  re- 
servation of  the  iL  1 05.  rent  is  a  limitation  for  the  be-, 
nefit  of  the  donor,,  prohibited  by  this  statute,  and  the 
conditional  limitation  over  to  Smithy  a  person  cluming 
under  the  donor,  in  case  Mavor  should  not  repair  the 
tomb,  is  also  prohibited  by  the  first  section.    Thi^  too  is 
not  a  grant  of  one  part  for  a  legal  purpose,  and  of  another 
part  for  a  prohibited  purpose,  but  the  whole  purports  to 
he  conveyed  for  the  prohibited  use;  it  is  ^'for  effectuating 
the  purposes  aforesaid,"  that  the  deed  conveys  themeet^ 
ing-house  &rm,  as  m^ell  as  the  meeting-house  and  the 
other  premises ;  and  another  part  of  the  deed  shews  that 
it  Was  necessary  to  convey  the  whole  for  this  purpose; 
for  the  donor  has  an  ulterior  object,  namely,  that  if  the 
Quakers  shall  elect  another  spot  for  a  new  meeting- 
house, they  shall  be  at  liberty  so  to  do.    The  whole  of 
the  premises  is  therefore  liable  to  this  prohibited  use, 
until  the  Quakers  have  made  their  election ;  the  whole  is 
also  liable  to  the  repairs  of  the  tomb  and  vault  in  case 
the  rent  of  a/.  105.  be  insufficient  for  that  purpose. 

•JBosanquei  Seijt  contra.  It  has  not  been  attempted 
now,  smce  the  decision  to  the  contrary  in  the  King's 
Bench  (ft),  to  argue  that  the  condition  for  keeping  the 
tomb  and  vault  in  repair  is  a  charitable  use.     Neither 

(a)  Hob,  14.  {b)  3  MauU  &f  Sel<w.  407. 


■  ■  v  - 
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IS  there  any  ground  for  the  position  that  because  the        18x5, 
&nn  is  conveyed  by  a  deed  which  does  contain  a  cha- 
ritable use,  the  whole  is  void,  either  on  the  words  of  this 
statute,  or  on  general  principles.    The  general  princi*     Pitcher. 
pie  is,  that  if  any  void  limitation  be  mixed  up  with 
good  matter,  whether  against  a  statute,  or  against  the 
common  law,   the  good  part  stands,  the  rest  is  void* 
Pigofs  case  {a).     But  it  is  said,  if  there  be  a  statute, 
the  statute  over^rides  alL     That  depends  on  the  words 
of  the  statute.     The  statute  of  23  if.  6.  declares  all 
bonds  shall  be  void  if  not  made  in  a  certain  form.     A 
bond  is  one  entire  thing,  and  creates  one  entire  debt* 
It  is  there  said  the  bond  shall  be  void,  but  this  statute 
does  not  say  that  the  deed  shall  be  void,  but  all  gifts, 
grants,  conveyances,  appointments,  assurances,  trans- 
fers, and  settlements  shall  be  void,  which  must  be  taken 
reddendo  singula  singulis.    There  are  many  cases  upon 
charitable  uses  in  Chancery,  but  none  wherein  the  whole 
settlement  has  been  set  aside.     The  cases  which  have 
been  decided  on   the    property-tax  acts,    are  much 
stronger  than  this,  the  statute  is,  that  all  covenants  and 
contracts  for  payment  of  any  rent  or  interest  without 
allowing  the  deduction,  shall  be  void  ;  yet  it  was  held  in 
HcnDe  v.  Singe  {b)  that  the  covenant  was  only  void  piv 
tanto.     It  would  be  most  mischievous,  if  a  different 
doctrine  were  to  prevail.    Adams  and  Lamberts  case  (c), 
on  the  statute  i  Ed.  6.  c.  14.  which  gave  to  the  crown 
lands  given  for  superstitious  purposes.     <*  If  land  of  the 
yearly  value  of  20/.  per  annum  be  given  upon  condition, 
or  to  the  purposes  following^  to  find  a  priest  to  pray 
for  souls,  and  that  the  priest  shall  have  for  his  salary  loA, 
and  to  distribute  between  20  poor  men  and  women 
oth^r  lo/.  yearly  for  ever  for  their  sustentation,  in  that 
case  the  king  shall  have  but  the  io2.  limited  to  the  priest, 

(tf)  11  Co.  %'j.  b.  ^  (f)  4  Co.  I06..XZ1.  V 

(*)  Xi£tf//,443^ 

and 
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and  not  the  lai\d;  bat  if  the  same  hmd  had  been  ffyea 
to  find  a  priest,  and  for  the  maintenance  of  20  poor 
men,  in  that  case  the  king  should  hare  aU  the  land*"  tt 
then,  the  limitation  of  the  fiirm  be  disdnct  from  the  li- 
mitation of  tbe  burial  gromid  to  a  superstitious  nse^ 
there  is  no  pretence  for  saying  that  the  deed  is  void. 
There  19  no  pretence  in  this  case  to  say  that  the  one  is 
so  mixed  with  the  other,  that  the  Coort  cannot  separate 
them.    The  deed  bcjgins  with .«  general  reatal  of  tbe 
purposes  of  the  party.    The  heir  at  law  has  recovered 
the  meeting-house  and  burial  ground,  inasmuch  as  tbeljir* 
mitation  was  void  as  to  that,  and  with  it  is  gone  tbe  oondi* 
don  for  rebuilding  the  meeting-house  elsewhere.  The  re- 
lessee  has  this  form  subject  to  repairing  the  tomb  of  tbe 
settler,  which  is  not  a  charitable  use,  and  therefore  the 
^tatute  need  not  be  copiplied  with  in  respect  to  that  li- 
mitation; and  it  is  no  objection  tfa^  there  is  a  reservatioa 
or  limitation  over  for  the  benefit  of  thedonor:  the  first 
answer  is  satisfistctory,  that  the  repair  of  the  tomb  wss 
^o  charitable  use,  and  therefore  no  matter  whether  a 
condition  were  affixed  to  that  estate  or  not.    The  2/.  105. 
was  not  reserved  out  of  the  farm,  nor  out  of  the  tomb, 
but  was  to  be  paid  by  the  Quakers  out  of  the  meeting- 
)iouse.    It  is  said  there  is  a  limitatbn  to  SmiH ;  of  the 
farm  there  is  so.    But  it  is  no  condition  ^plied  to  the 
pieeting-house :  it  is  no  reservation  out  of  the  eharitaUe 
)ise ;  it  is  a  condition  iq>plied  to  the  limitation  of  a  iarm, 
>irhich  the  party  may  well  annex  to  it.    A  devise  for 
jceepiug  in  repair  a  person's  own  bous^  or  the  fences 
pf  bis  field,  is  not  a  charitable  use.  AU  the  cases  respect- 
ing  charitable    uses    bave  been,  where  some  public 
benefit  has  been  intended,  not  for  the  testator's  own 
benefit.     A    devise  (a)  of  a  botanical  garden    near 
PAelseoj  to   be  kept  up  for  ever,  was  held  a  chsr 

(a)  TiKwnlef  v.  BedvjelU  6  Veu  194. 

ritahle 
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ritahle   119%    because   the   testator    luid  said  in  his 
viU  that  he  thought  it  wonU  be  a  public  benefit. 
The  doctrine  held  in  Dwrcnar  y.  Motteux  (a)  cannot  be 
applied  to  ^his  case.    That  was  a  bequest  of  1200Z*  to 
be  laid  oiit  in  the  purchase  of  lands^  part  of  which  were 
to  be  a  ilind  for  a  perpetual  annuity  of  10/.  per  ann.  to 
a  minister  to  preach  a  sermon  once  a  year  to  his  me- 
mory, which  the  Court  held  to  be  a  charitable  use,  and 
^Ifio  to  keep  his  tomb-stcwe  in  repair,  and  the  inscrip- 
tions legible  thereon  and  upon  the  stone  against  the  wall 
reciting  the  gift;  and  the  Court  held  the  latter  part  was 
so  mixed  up  with  the  other  that  it  could  not  be  distin- 
guished, and  therefore  was  void  for  the  whole :   but  it 
never  occurred  to  the  Court  that  the  whole  was  void 
because  a  part  was.     Even  supposing  this  condition  of 
maintaining  the  vault  and  tomb  to  be  contrary  to  the 
statute,  it  falls  within  the  principle  that  the  illegal  con- 
dition is  void,  and  the  grant  of  the  land  good,  for  this 
not  being  a  case  within  the  statute  o{EcL6.^  the  land 
does  not  go  to  tlie  king. 

Sesty  in  reply.  The  whole  of  the  limitations  af  e  to  a 
f:faaritable  use.  Durour  v.  Motteux  is  in  point  for  the 
Plaintiff.  It  is  said,  this  is  a  selfish  use.  But  the 
keeping  a  tomb  for  the  donor's  self  and  his  &mily,  i^ 
not  like  the  keeping  up  a  house  for  himself  and  his  fin- 
mily:  it  is  the  perpetuating  an  idle  vanity,  as  Lord 
Hardwicte  expresses  it,  but  it  is  not  therefi^re  the  less  a 
charitaUe  use.  The  purchasing  masses  for  the  sOUl  of 
a  donor  is  as  selfish  as  this,  yet  it  does  not  therefore 
pease  to  lie  a  superstitious  use.  In  Pigofu  case,  where 
hoftd  Coke  speaks  of  conditions  which  are  against  law^ 
it  must  be  intended  of  common  law ;  if  they  yrere  agains^ 
a  statute,  it  would  have  been  so  expressed.     The  couuir 

(a)  rf7/.  :?i6. 

scl 
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1815.  ael  for  the  Defendant  baa  not  impHigned  the  distinction 
between  instruments  void  by  common  law  and  tbos^e 
which  are  void  by  statute.     Norton  v.  Simmes  has  been 


Dob 

PrrcnEiu      recently  recognized  in  Greenwood  v.  7^^  Bishrtp  qflxm* 
don  {a) ;  and  though  tliere  was  clear  simony,  the  Court 
held  that  it  only  vacated  what  was  simoniacal,  and  they 
maintained  what  was  good.     The  property-tax  act  docs 
not  avoid  the  whole  assurance:  it  makes  void  only  the 
**  covenant  or  contract."    It  is  said,  if  a  part  be  given 
to  superstitious  uses,  and  part  not,  the  first  only  goes  Xo 
the  king;  but  that  is  by  reason  of  the  words  of  the  sta- 
tute, which  are,  that  so  much  as  is  given  for  superstitious 
uses  shall  pass  to  the  king.    The  whole  deed 'therefore 
is  to  all  intents  void.     No  answer  has  been  given  to  the 
second  ground.    At  all  events  the  Plaintiff  is  entitled 
to  a  verdict;  for  if  the  use  declared  of  tlic  meeting-hoosc 
is  a  charitable  use,  then  the  ground  destined  for  afiitarc 
meeting-house  is  directly  given  for  a  charitable  use,  and 
the  Plaintiff  must  recover  for  that:  if  otherwise^  the 
society  of  Quakers  may  immediately  take  that  land  apd 
apply  it  to  that  use :  but  in  truth  the  gift  is  all  one^  snd 
the  limitations  not  several  but  one,  and  the  PlaintifT 
must  therefore  recover  tlie  whole;  at  most  the  uses  are 
several.    The  preamble  of  the  statute  43  JEItiz.  e.  4.  bas 
been  mentioned  as  an  enumeration  of  charitable  us^ 
which  contains  none  for  the  siisteptation  of  tombs;  but 
the  inference  is  not  fair,  for  that  statute  is  restricted  to 
charitable  uses  strictly  so  called,  but  the  preamble  of 
this  act  shews  that  it  meant  to  go  beyond  that  line.  The 
mischief  intended  to  be  hereby  remedied  was  the  ren- 
dering property  inalienable,  to  which  this  grant  ex- 
pressly tends,  for  the  benefit  of  no  person  whatever,  but 
only  to  perpetuate  the  vanity  of  this  lady  and  her  poa* 
terity»  whidi  is  directly  within  the  mischief. 

(a)  Jntff  V.717. 

QlSBS 
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GiBBS  C.  J.    This  18  an  ejectment  brought  for  the       1815. 
recovery  of  certain  premises  in  Hertfor^ire.    As  to  a     ^    v  -^ 
part  of  the  premises,  namely,  the  meeting-house  and         ^^ 
burial  ground,  I  am  now  to  take  it,  that  they  have  been     PrrcHni. 
already  recovered  by  ejectment,  and  that  this  action  is 
brought  for  the  residue;  and  the  question  is,  whether 
the  deed  be  void  as  to  that,  by  the  statute  9  G.  2.  c.  37. 
It  is  argued  to  be  void  on  three  grounds.     First,  if  it 
be  void  as  to  part,  it  is  said,  it  must  be  void  as  to  the 
whole.     If  the  objection  had  been  derived  from  the 
common  law,  it  is  admitted,  that  would  not  be  the  con- 
sequence; but  it  is  urged  that  the  statute  makes  the 
whole  deed  void.     As  the  counsel  for  the  Plaintiff  puU 
it,  there  is  no  difference  between  a  transaction  void  at 
common  law,  and  void  by  statute :  if  an  act  be  pro- 
hibited, the  constroction  to  be  put  on  a  deed  conveying 
property  illegally,  is,  that  the  clause  which  so  conveys  it, 
is  void  equally,  whether  it  be  by  statute  or  common 
law :  but  it  may  happen  that  the  statute  goes  further, 
and  says  that  the  whole  deed  shall  be  void  to  all  intents  ^ 

and  purposes;  and  when  that  is  so,  the  Court  must  so 
pronounce,  because  the  legislature  has  so  enacted,  and 
not  because  the  transaction  prohibited  is  illegal.  I  can- 
not find  in  this  act  any  words  which  'make  the  endre 
deed  void.  The  words  are,  <*  all  gifts,  grants,  convey- 
ances, appointments,  assurances,  transfers,  and  setde- 
ments  whatsoever  of  any  lands,  or  of  any  estate  or  interest 
therein,  shall  be  absolutely  and  to  all  intents  void.'' 
I  think  this  grant  of  that  interest  in  land^  which  by  the 
terms  of  the  grant  is  to  be  applied  to  a  charitable  use^  is 
void ;  but  I  think  the  statute  makes  nothing  more  void, 
and  that  the  deed,  so  far  as  it  passes  other  lands,  not  to 
a  charitable  use,,  is  good.  Therefore  that  argument 
fails.  The  Plaintiff's  counsel  next  insbts  that  the  resi- 
due of  the  land  is  applicable  to  a  charitable  use^  because 
the  condition  is  that  the  donee  shall  keep  in  repair  a 

vault 
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Vault  to  receive  the  body  of  the  donor  or  an^  of  bar  fa- 
mtly.     We  agree  with  the  Court  of  King's  Bendi  that 
this  is  not  a  charitable  use,  and  the  Plaintiff's  oounsd 
seemed  to  feel  t&e  arjgumenC  that  this  was  not  a  diari- 
taUe  use,  and  therefore  tried  to  argue  that  this  was  a 
quasi  charitable  use^  and  that  the  statnts  meant  tor  in- 
dade  all  previous  tending  to  perpetuities.    It  oertsinly 
means  to  provide  against  perpetuities  in  limitations  of 
lands  for  charitable  uses,  but  it  is  confined  to  Aote 
uses,    it  is  next  urged  that  the  conveyance  is  void, 
because  it  is  subject  to  Ae  right  of  the  society  of  Qoakeny 
to  take  any  part  of  the  land  when  they  please.    K  is  s 
miffident  answer,  diat  no  part  is  now  appropriatad  to 
chat  purpose  and  that  that  part  ef  the  deed  bdng  deter^ 
mined  to  be  void  l^  llie  statute^-  in  which  we  agree, 
they  never  ean  possess  it;  thef e  must  therefi>re  be 

Judgment  for  the  Defendsnt. 


^Oiib- 


^^     N9V.  %i.  Miller  v.  Farnell. 

tf  a  iheriff  Tens  Sei^t  had  on  a  former  day  obtakied  a  riitiiA 
!^te  a  wrk^  to  discharge  out  of  custody  the  Defendant,  who  hid 
tJLfin  faekut  been  taken  in' execution  ubder  a  writ  cS  capias  aivtU- 
^^^^^  fidenduHh  upon  the  ground  ^t  die  Phdnttff  had  pf^ 
not  take  the  vicmsly  sued  out  a  writ  oi^fien  facias^  under  which  die 
Defeadjutt  in  sheriff  h^A  seized  goods  of  greater  value  than  the 
^^^^'^'   smouht  of  the  judgment,  which  writ  was  not  y«t  »- 

ttt^asadsa-    tUtlied^ 
thfacUndtUHf 
till  the  writ  cf 

jierijkcUu  it       ^^  So>3^  OH  this  day  riieWed  cause  against  the  m 
'«tanied,         upon  the  ground  that  the  Plaiotiff  had  not  sold  the 
^!£^die    goods  taken  under  the  writ  of jfeft>^,  but  had 
•eizuieofthe    Mme  wedcs  abandoned  that  process,   which  he  coa*' 
V»^^  Midwl  that  he  was  at  liber^  to  do,  and  thereupon  to 

sot 
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sue  oat  his  writ  of  J!eri facias.  It  was  tbe.commofn 
practice^  he  said,  to  sue  out  a  writ  o{ fieri  facias  aiid  a 
writ  oi  capias  ad  satisfaeiendum  together.  The  merely 
seizing  and  abandonhig  the  property,  is  not  such*  an 
execution  of  the  process,  as  needs  deky  the  issuing  of 
the  second  writ  till  the  fi^st  is  returned. 


1815. 

'^ *— ^ 

MiLum 

PAIUfX[£4 


LenSf  in  sdpport  of  his  ruk,  contended  that  the  wrif 
of  fieri faciaSj  while  unretumed,  would  always  be  a  snf- 
ftdent  plea  for  the  Plaintiff  or  the  sheriff  in  trespass  for 
the  seiaure  of  the  goods,  and  that  it  therefore  ought  to 
be  returned,  because  the  Plaintiff  ought  not  injustice 
to  be  finmished  at  the  same  time  with  a  legal  jnstifici^ 
ticm  for  taking  and  detaining  both  the  goods  and  the 
body.  Even  a  testatum  fieri  facias  to  levy  the  residue^' 
cannot  legally  be  sued  out  before  the  return  of  the  first 
writ  («)•  The  Plaintiff  is  bound  first  to  state  to  the 
Court  what  he  has  done  under  the  first  writ,  and  obtain 
their  permission  to  abandon  il,  before  he  can  sue  ou( 
the  furth^  process. 

.  Per  Curiam.  No  doubt,  a  Plaintiff  having  sued  out 
a  writ  offierifaciaSf  may,  if  he  pleases,  omit  to  execute 
dkefierifaciaSf  and  take  out  a  writ  of  capias  ad  satis^ 
fadendsan^  and  execute  that  before  the  fieri  facias  is  re- 
turned or  returnable.  But  there  is  also  no  doubt  thatf 
if  the  Plainiiff  does  execute  his  fieri  facias,  he  cannot 
have  a  writ  of  capias  ad  satisfaciendum  till  thefierifacias 
is  completely  executed  and  returned.  This  is  a  middle 
case.  So  for  as  the  Defendant  is  concerned^  the  goods, 
to  the  extent  of  their  value,  hare  been  levied;  and  the 
question  is,  whether  the  Plaintiff,  after  taking  them, 
may  change  his  mind,  and  sue  out  a  writ  of  capias  ad 
satisfaciendum  without  returning  his  former  writ     If 


{a)  Cofpendiilc  ^•D<bomunre}  Bamesi  aij. 


this 
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18154  any  df  liar  fanuly^  F^o  might  deair^  pr  be  required 
-^  to  be  interred  tberein.  And  iii  case  Mtgoor  and  bi0 
^  V.  heirs  Bhould  at  any  time  thereafter  negleet  to  repair,  <wy 

PitcmOu  if  aeed  weate^  to  r^oild  the  vault  or  tomb,  or  duMild 
not  permit  the  vauk  to  be  uaed  as  a  family  burial  vaolc 
fer  the  interment  of  the  relessor,  or  any  of  her  hatafy 
who  might  dcsn*e  or  be  requhred  to  be  interred  tfaerefaiy 
then  Ae  use^  estate^  and  interest  therdnbefore  limitecl 
in  sevecsky  to  Mavor^  and  all  benefit  and  advantagic 
thereof,  should  thencefordi  cease.  Proiidcd  that  Smitk^ 
and  his  h^rs  or  assigns,  might  enter  the  borial 
ground  to  view  the  condition  of  the  vault  and  tomb,  and 
ofall  wants  of*  reparation  give  notice  to  MavoTf  his  heirs 
pt  assigns,  to  repair  all  such  decays;  and  provided  that 
in  case  the  society  of  Quakers  should  at  any  time  there- 
afteiv  diiring  the  trust  thereinbefore  mentioned  &r 
them,  and  during  the  lives  ot  life  of  the  rdlesaors 
Mavor  and  Smithy  or  of  the  survivors  or  survivor  of 
^hem,  or  within  21  y^ars  after  the  death  of  thesorvivoTi 
.  be  denrons  of  erecting  a  new  meeting-house  for  their 
use  upon  part  of  the  ground  thereby  released,  pear  the 
burial  ground,  histead  of  repairing  the  then  present 
meeting-hoiifsej  then  the  society  might  make  use  of  any 
part  of  the  orchard  belonging  to  the  fanny  and  next 
adjoining  to  the  west  side  of  the  )3urial  grottn|ft  so  m 
not  to  exceed  in  any  part  from  east  to  west  twenty-five 
feet  from  the  th^  present  west  fence  of  the  burial 
ground,  fp|r  the  pqrpose  of  making  commodious  ways 
to  the  same.  An^  immediately  after  erectii^  the 
same^  such  new  erected  meeting-house  should  be^  go^ 
and  remain  to  suth  and  tho  same  uses,  upon  such 
and  the  same  trusts,  and  Mihjeqt  to  the  same  condttiooa 
and  limitations,  as  were  therein  before  expressed  and 
declared  respecting  the  then  present  meeting-house; 
ftnd  then  the  present  meeting-^ouse,  and  the  ground 
^vhereon  it  stood,  should  t)iehpcfi>rth  be,  go,  and  re? 

4  main 
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main  to  such  and  the  same  usesy  &c  as  were  therein  iSx;. 
declared  concerning  the  messuage  and  farm,  other  than 
the  land  whereon  the  new  meeting-house  should  be 
erected,  freed,  and  absolutely  discharged  from  the  trust  PiTaiFR. 
therein  before  declared  concerningthe  aode^  of  Quakers. 
The  indentures  of  lease  and  release  were  sealed  and 
delivered  by  the  releasor  in  the  presence  of  two  credible 
witnesses,  more  Ijban  la  calendar  nuiDths  befor?  her 
death,  and  were  duly  enrolled  in  Chanceiy,  The 
relessor,  by  her  wiQ  subsequently  made^  and  duly 
attested  to  pass  real  estates,  devised  all  her  freehold 
property  to  G.  Thomsofh  the  lessor  of  the  FlaintiS^  in 
£se^  UPd  on  l;be  9th  October  1810  died  without  altenng 
or  revoking  her  will,  and  to  the  time  of  her  death 
received  the  rents  of  the  MeeHng*hou9e  farm,  and  of 
the  meeting-house  and  buriid  ground:  Mavor  since- 
her  death  had  become  a  bankrupt,  and  the  Defendants 
were  his  assignees.  The  question  was,  whether  the 
premises  in  the  dedaradon  mentioned  palsed  by  the 
4eeds  before  stated. 

Best  Serjt  contended  that  the  release  of  these  pre- 
mises  was  void,  and  that  th^  therefore  passed  by  the 
will  of  J.  Wilson  to  her  devisee.  It  is  admitted  that 
the  meeting-house^  and  burial  ground  did  i}0t  pMs  by 
the  deed,  because  they  are  given  upon  uses,  which  are^ 
within  the  meaning  of  the  statute  gG*  2.  c.  36.,  charit- 
able uses;  ike  third  section  of  which,  <<  absolutely  an- 
f*  nulling  and  avoiding  all  gifts,  grants,  conveyances, 
^^  i^pointments,  assurances,  transfer^,  and  setUements 
^f  whatsoever  of  any  lands  made  in  any  otiier  manner 
*f  or  form  than  by  that  act  is  directed,"  vacates  not 
merely  the  estate  which  is  limited  contrary  to  that  act^ 
but  the  entire  deed,  and  all  matters  therein  contained, 
and  therefore  avoids  this  conveyance  of  the  messuage 
jl^nd  farm,  ^nd  the  futiire  use  of  the  present  meeting- 
B  b  4  house, 
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house,  which  was  intended  to  arise  in  case  of  the  ercc-" 
tion  of  a  new  one.     This  construction  of  the  statute  i» 
supported  by  the  case  of  Norton  v.  Simmes  (a),  where  it 
is  laid  down.     **  Upon  the  statute  23  H.  6.  if  a  sheriff 
<*-  will  take  a  bond  for  a  point  against  that  law,  and  also 
^'  for  a  due  debt,  the  whole  bond  is  void,  for  the  letter 
<'  of  the  statute  is  so ;  for  a  statute  is  a  strict  law,  but 
'■^  the  common  law  doth  divide  according  to  common 
^^  reason,  and  having  made  that  void  which  is  against 
'<  law,  lets  the  rest  stand/'    But  further,    the  uses 
declared  of  the  premises  are  void,   because  the  re- 
servation of  the  2L  los.  rent  is.  a  limitation  for  the  be- 
nefit of  the  donor,,  prohibited  by  this  statute,  and  the 
conditional  limitation  over  to  Smithy  a  person  claiming 
under  the  donor,  in  case  Mawr  should  not  repair  the 
tomb,  is  also  prohibited  by  the  first  section.    Tbi(  too  is 
not  a  grant  of  one  part  for  a  legal  purpose,  and  of  anodiei 
part  for  a  prohibited  purpose,  but  the  whole  purports  to 
be  conveyed  for  the  prohibited  use;  it  is  ''for  effectustiog 
the  purposes  aforesaid,"  that  the  deed  conveys  themeet« 
ing-house  &rm,  as  m^ell  as  the  meeting-house  and  the 
other  premises ;  and  another  part  of  the  deed  shews  that 
it  w^  necessary  to  convey  the  whole  for  this  purpose; 
for  the  donor  has  an  ulterior  object,  namely,  that  if  the 
Quakers  shall  elect  another  spot  for  a  new  meeting- 
hoose,  they  shall  be  at  liberty  so  to  do.    The  whole  of 
the  premises  is  therefore  liable  to  this  prohibited  n^e, 
until  the  Quakers  have  made  their  election ;  the  whole  is 
also  liable  to  the  repairs  of  the  tomb  and  vault  in  case 
the  rent  of  a/.  105.  be  insufficient  for  that  purpose. 

Bosanquet  Seijt  contra.  It  has  not  been  attempted 
now,  since  the  decision  to  the  contrary  in  the  King's 
Bench  (ft),  to  argue  that  the  condition  for  keeping  the 
tomb  and  vault  in  repair  is  a  charitable  use.     Neither 


{a)  Hob,  14.  {b)  3  Mauk  &f  5r/w.  407. 
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is  there  any  ground  for  the  position  that  because  the        1815, 
fiirm  is  conveyed  by  a  deed  which  does  contain  a  cha-     ^      '^'    '' 
ritable  use,  the  whole  is  void,  either  on  the  words  of  this  ^^ 

sCatute,  or  on  general  principles.    The  general  princi*     Pitcher. 
pie  is,  that  if  any  void  limitation  be  mixed  up  with 
good  matter,  whether  against  a  statute,  or  against  the 
common  law,   the  good  part  stands,  the  rest  is  void- 
Pigc^s  case  {a).     But  it  is  said,  if  there  be  a  statute, 
the  statute  over-rides  all.     That  depends  on  the  words 
of  the  statute.    The  statute  of  22  H.  6.  declares  all 
bonds  shall  be  void  if  not  made  in  a  certain  form.    A 
bond  is  one  entire  thing,  and  creates  one  entire  debt* 
It  is  there  said  the  bond  shall  be  void,  but  this  statute 
does  not  say  that  the  deed  shall  be  void,  but  all  gifts, 
grants,  conveyances,  appointments,  assurances,  trans- 
ient and  setdements  shall  be  void,  which  must  be  taken 
reddendo  singula  singulis.    There  are  many  cases  upon 
charitable  uses  in  Chancery,  but  none  wherein  the  whole 
settlement  has  been  set  aside.     The  cases  which  have 
been  decided  on  the    property-tax  acts,    arc  much 
stronger  than  this,  the  statute  is,  that  all  covenants  and 
contracts  for  payment  of  any  rent  or  interest  without 
allowing  the  deduction,  shall  be  void  ;  yet  it  was  held  in 
Hauoe  v.  Singe  {b)  that  the  covenant  was  only  void  pro 
tanto.     It  would  be  most  mischievous,  if  a  different 
doctrine  were  to  prevail.    Adams  and  Lambei^fs  case  (c), 
on  the  statute  i  Ed.  6.  c.  14.  which  gave  to  the  crown 
lands  given  for  superstitious  purposes.     <<  If  land  of  the 
yearly  value  of  %ol.  per  annum  be  given  upon  condition, 
or  to  the  purposes  following,  to  find  a  priest  to  pray 
for  souls,  and  that  the  priest  shall  have  for  his  salary  10/., 
and  to  distribute  between  20  poor  men  and  women 
other  10/.  yearly  for  ever  for  their  suttentation,  in  that 
case  the  king  shall  have  but  the  io2.  limited  to  the  priest, 

{a)  tlC^tJ.L  ^  (0  4  Co*  Z06. XXI.  V 

(*)  X5&j/,443- 

and 
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1815.       the  premises,  by  leose  and  release,  recitiBg  that  the 
^^        meeting-house  and  burial  ground,  parcel,  &c.  (except 
V.  the  vault  and  tomb  thereinafter  mentioned,)  had  for 

PiTCH£R.  several  years  been,  and  then  were  used  by  a  society  of 
Quakers,  at  the  rent  of  2L  105.,  and  that  the  burial 
vault  and  tomb  over  the  same,  standing  upon  the  burial 
ground,  had  been  used  as  a  burial  vault  for  the  family 
of  the  relessor,  and  that  she  was  desirous  that  the 
meeting-house  and  burial  ground,  (except  the  vault 
and  tomb,  and  the  ground  next  the  north  side  and  east 
end  thereof  for  6  feet,  and  all  ways  thereto  in  and  over 
the  burial  ground,)  should  so  long  as  the  sodety  of 
Quakers  should  think  proper  to  hold  the  same  under 
the  terms  and  conditions  thereinafter  mentioned,  be  held 
by  them  accordingly,  as  a  meeting-house  and  a  burial 
ground,  and  the  relessor  was  also  desirous  that  the 
&mily  burial  vault  and  tomb  should  for  ever  be  kept  in 
repair  for  the  burial  place  of  the  relessor  and  such  of 
her  fimiily  as  should  chuse  or  require  to  be  interred 
therein,  and  for  effectuating  those  purposes,  the  relessor 
was  desirous  of  conveying  the  messuage  or  farm,  and 
also  the  meeting-house,  burial  ground,  vault,  and  tomb, 
to  the  uses,  &c.  thereinafler  limited;  for  effectuating 
these  purposes,  and  in  consideration  of  105.,  the 
relessor,  according  to  her  estate  and  interest  therein, 
and  as  far  only  as  she  could  or  lawfully  might,  granted 
and  released  to  Mavor  and  Smithy  ti^e  Meeling-Jicuse 
farm,  with  the  several  parcels  of  land  thereunto  belong- 
ing, and  also  the  meeting-house,  and  burial  ground 
and  burial  vault  and  tomb  standing  thereon,  to  hold 
the  same  to  Mavor  and  Smith  and  their  heirs,  to  the 
uses,  upon  the  trusts,  and  for  the  intents  and  purposes 
,  thereinafter  declared,  viz.  as  to  the  meeting-house  and 

burial  ground,  except  the  vault  and  tomb,   and  the 
ground  next  the  north  side  and  east  end  thereof  for 
six  feet,  to  the  use  of  Mavo7'  and  Smitkj  their  heirs  and 
•  assigns,  so  long  as  the  meeting-house  and  burial  ground 

I  (except 


IN  THE  Fiiry-sixTH  Year  op  GEORGE  III.  361 

(except  as  excepted)  should  be  used  by  the  society  of       1815. 
Quakers,  as  and  for  their. meeting-house  and  burial  -      ' 

^ouud,  and  so  long  as  they  should  pay  to  Mavdr  and  ^, 

Smithy  their  heirs  and  assigns,  the  clear  yearly  rent  Pitcher. 
of  two  pounds  and  ten  shillings  at  Michaelmas^  and 
also  should  completely  repair  the  meeting-house 
and  the  walls,  &c.,  and  fences  of  the  burial  ground : 
it  being  the  intent  of  the  relessor,  and  the  aforesaid 
conditional  limitation  to  the  use  of  Mavor  and  Smith 
being  upon  trust,  that  the  meeting-house  and  burial 
ground  shoilld  thenceforth  be  held  by  the  society  of 
Quakers  in  the  same  manner  as  the  same  had  for  several 
years  past  been  used  by  them,  provided  they  paid  the 
yearly  rent,  and  kept  the  meeting-house  and  burial 
ground  in  repair  as  aforesaid;  and  after  the  determin- 
ation of  that  conditional  estate,  as  to  the  meeting-house 
and  burial  ground,  and  from  and  immediately  after  the 
execution  of  those  presents,  as  to  all  other  the  pre* 
miscs,  to  the  use  and  behoof  of,  and  as  to  the  yearly 
rent  of  two  pounds  and  ten  shillings  during  the  con- 
tinuance of  that  conditional  limitation,  In  trust  for, 
JUapor,  bis  heirs  and  assigns,  subject  to  the  proviso  or 
condition  thereinafter  declared ;  and  immediately  after 
the  determination  of  that  conditional  estate,  to  the  only  . 
use  o^  and  in  trust  for  Smithy  his  heirs  and  assigns  for 
ever.  Provided,  and  it  was  thereby  declared^  that  the 
estate  and  interest  thereinbefore  limited,  in  severalty  to 
Mavor^  his  heirs  and  assigns,  of  and  in  the  premisesi 
were  so  limited  upon  express  condition  that  he  and 
his  heirs  should  at  all  times  thereafter  repair  and  main- 
tain the  vault  and  tomb,  and  all  the  brick  work^ 
stone  work,  rails,  pales,  and  fences  thereto  belongmg, 
and  if  need  were,  should  completely  and  entirely  re^build 
the  same^  agreeably  to  their  present  dimensions,  and 
also  should  at  all  times  permit  the  same  to  be  used  as  a. 
fiimily  burial  vault  for  the  interment  of  the  relessor  or 

Bb  3  any 
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Vii 


18154       any  df  h^  fiumly^  wlio  inig^  deare^  pr  be  required 
'  ji^        to  be  interred  tfaerdn.    And  iii  case  Mavor  and  Iiis 
^  .„,  heira  should  at  any  time  thereafter  n^leet  to  iqpair,  or^ 

PiTcasa,  if  aeed  were,  to  rebuild  the  vault  or  tomb,  or  dioaI<l 
not  permit  the  vault  to  be  used  as  a  fiunily  burial  vaalt 
for  the  interment  of  the  rdesaor,  or  any  of  her  &ttiljf 
who  might  desire  or  be  req«nTed  to  be  interred  tJiereJiiy 
then  the  use^  estate,  an^  interest  thereinbefore  limited 
in  severalty  to  Mawr^  and  all  benefit  and  advantage 
thereof,  should  thenc^ordi  cease.  Provided  that  Smitkj 
and  his  heirs  or  assigns,  might  enter  the  burial 
ground  to  view  the  condition  of  the  vault  and  tomb^  and 
orall  wants  of'  reparation  give  notice  to  AHavoff  his  heirs 
pr  assigns,  to  repair  all  such  decays;  and  provided  that 
in  case  the  society  of  Quakers  s|iould  at  any  time  there- 
aftei^  diiring  the  trust  thereinbefore  mentioned  for 
^em,  and  during  the  lives  ot  li&  of  the  rdesson 
Mavor  and  Smithy  or  of  the  survivors  or  suryivor  of 
(hem,  or  within  2 1  years  after  the  death  of  the  snrvivori 
be  desirous  of  erecting  a  new  meeting-house  far  tiieir 
use  upon  part  of  the  ground  thereby  released,  fiear  the 
burial  ground,  instead  of  repairing  the  then  present 
meeting-hoi|se^  then  the  society  might  make  use  of  any 
part  of  the  orchard  belonging  to  the  farm,  and  next 
adjoining  to  the  west  side  of  the  fjorial  grounc^  so  ae 
not  to  exceed  in  any  part  from  east  to  west  twenty-five 
feet  from  the  th^n  present  west  fence  of  the  bnrijil 
ground,  fp|r  the  purpose  of  making  commpdioui  ways 
to  the  same,  Anfl  immediately  after  erecting  the 
8ame»  such  new  erected  meeting-house  should  bc^  go, 
and  remain  to  sobh  and  the  same  uses,  upon  audi 
and  the  same  trusts,  and  sul]je<;t  to  the  same  condidoiia 
and  limitations,  as  were  therein  before  expressed  and 
declared  respecting  the  then  present  meetinguhouae; 
pd  then  the  present  meeting-|iott8e,  and  the  ground 
^hereon  it  stood,  should  thenceforth  be,  go^  and  re? 

4  main 
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main  to  such  and  the  same  uses^  &c.  as  were  dierein       18x5. 


declared  concerning  the  messuage  and  farm,  other  than 
the   land  whereon  the  new  meeting-house  should  be  ^^ 

erected,  freed,  and  absolutdy  discharged  from  the  trust  PrrcHFR« 
therein  before  declared  concemingthe  aodely  of  Quakers. 
The  indentures  of  lease  and  retease  were  sealed  and 
delivered  by  the  relessor  in  the  presence  of  two  credible 
witnessesy  more  then  la  calezular  nxxntfas  b^as^  her 
death,  and  were  duly  enrolled  in  Chancery*  The 
releasor,  by  her  will  subsequently  made,  and  duly 
attested  to  pass  real  estates,  devised  all  her  freehold 
property  to  G.  Thomsofif  the  lessor  of  the  Flaintii^  in 
fee^  imd  on  Ijbe  9th  October  1810  died  without  altering 
or  revoking  her  will,  and  to  the  time  of  her  death 
received  the  rents  of  the  MeetingJiOfue  farm,  and  of 
the  meeting-house  and  burial  ground:  Mavor  since- 
her  death  had  become  a  bankrupt,  and  the  Defiendants 
were  his  assignees*  The  question  was,  whethiur  the 
premises  in  the  declaration  mentioned  patted  by  the 
deeds  before  stated* 

Besi  Serjt  contended  that  the  release  of  these  pre- 
mises was  void,  and  that  they  ther^re  passed  by  the 
will  of  J*  Wilson  to  her  devisee.  It  is  admitted  that 
the  meeting-house^  and  burial  ground  did  i^ot  piw  bjy 
the  deed,  because  they  are  given  upon  uses,  whi^i  utf 
within  the  meaning  of  the  statute  9  G*  2*  c*  36.,  charit- 
able uses;  tiie  third  section  of  which,  *<  absolutely  an- 
$<  nulling  and  avoiding  all  gifts,  grants,  conveyances, 
^  appointments^  assurances,  transfers*  and  settiements 
<^  whatsoever  of  any  lands  made  in  any  other  manner 
<^  or  form  than  by  that  act  is  directed,"  vacates  not 
merely  the  estate  which  is  limited  contrary  to  that  act^ 
but  the  entire  deed,  and  all  matters  therein  contained, 
and  therefore  avoids  this  conveyance  of  the  messuage 
pnd  farm,  ^nd  the  futijre  use  of  the  present  meeting- 
B  b  4  house, 
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1815*       houses  which  was  intended  to  arise  in  case  of  the  crcc« 
tion  of  a  new  one.     This  construction  of  the  statute  i» 
supported  by  the  case  of  Norton  v.  Simmes  (a),  where  it 
is  laid  down.     <<  Upon  the  statute  23  H.  6.  if  a  sheriff 
*\  will  take  a  bond  for  a  point  agabst  that  law,  and  also 
1'  for  a  due  debt,  the  whole  bond  is  void,  for  the  letter 
<<  of  the  statute  is  so;  for  a  statute  is  a  strict  law,  but 
^•^  the  common  law  doth  divide  according  to  common 
^'  reason,  and  having  made  that  void  which  is  against 
<<  law,   lets  the  rest  stand.'^    But  further,    the  uses 
declared  of  the  premises  are  void,   because  the  re- 
servation of  the  ik  JOS.  rent  is.  a  limitation  for  the  be- 
nefit of  the  donor,  prohibited  by  this  statute,  and  the 
conditional  limitation  over  to  Smithy  a  person  claiming 
under  the  donor,  in  case  Mavor  should  not  repair  the 
tomb,  is  also  prohibited  by  the  first  section.    Tbif  too  is 
not  a  grant  of  one  part  for  a  legal  purpose,  and  of  anotho 
part  for  a  prohibited  purpose,  but  the  whole  purports  to 
be  conveyed  for  the  prohibited  use;  it  is  *<for  effectuating 
the  purposes  aforesaid,"  that  the  deed  conveys  the  meet- 
ing-house fiurm,  as  ¥cell  as  the  meetiug-house  and  the 
other  premises ;  and  another  part  of  the  deed  shews  that 
itVas  necessary  to  convey  the  whole  for  this  purpose; 
for  the  donor  has  an  ulterior  object,  namely,  that  if  the 
Quakers  shall  elect  another  spot  for  a  new  meeting- 
house, they  shall  be  at  liberty  so  to  do.     The  whole  of 
the  premises  is  therefore  liable  to  this  prohibited  use, 
until  the  Quakers  have  made  their  election ;  the  whole  is 
also  liable  to  the  repairs  of  the  tomb  and  vault  in  case 
the  rent  of  2/.  los.  be  insufficient  for  that  purpose. 

Bosanquei  Seijt.  contra.  It  has  not  been  attempted 
now,  since  the  decision  to  the  contrary  in  the  King^s 
Bench  (&),  to  argue  that  the  condition  for  keeping  the 
tomb  and  vault  in  repair  is  a  charitable  use.    Neither 

(a)  Hob.  14.  {b)  3  MauU  W  Sclw.  407. 
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is  there  any  ground  for  the  position  that  because  the        1815, 
fiirm  is  conveyed  by  a  deed  which  does  contain  a  cha-     ^      '^'  "' 
ritable  use,  the  whole  is  void,  either  on  the  words  of  this  ^^ 

statute,  or  on  general  principles.    The  general  princi-     Pitcher. 
pie  is,  that  if  any  void  limitation  be  mixed  up  with 
good  matter,  whether  against  a  statute,  or  against  the 
oomnion  law,   the  good  part  stands,  the  rest  is  void* 
Pigqfs  case  {a).     But  it  is  said,  if  there  be  a  statute, 
the  statute  over-rides  all.     That  depends  on  the  words 
of  the  statute.    The  statute  of  23/f.  6.  declares  all 
bonds  shall  be  void  if  not  made  in  a  certain  form.     A 
bond  is  one  entire  thing,  and  creates  one  entire  debt* 
It  is  there  said  the  bond  shall  be  void,  but  this  statute 
does  not  say  that  the  deed  shall  be  void,  but  all  gifts, 
grants,  conveyances,  appointments,  assurances,  trans- 
iers,  and  settlements  shall  be  void,  which  must  be  taken 
reddendo  singula  singulis.     There  are  many  cases  upon 
charitable  uses  in  Chancery,  but  none  wherein  the  whole 
settlement  has  been  set  aside.     The  cases  wliich  have 
been  decided  on   the    property-tax  acts,    arc  much 
stronger  than  this,  the  statute  is,  that  all  covenants  and 
contracts  for  payment  of  any  rent  or  interest  without 
allowing  the  deduction,  shall  be  void  ;  yet  it  was  held  in 
Hauoe  v.  Singe  (A)  that  the  covenant  was  only  void  pro 
ianto.     It  would  be  most  mischievous,  if  a  different 
doctrine  were  to  prevail.    Adams  and  Lamberfs  case  (c), 
on  the  statute  i  Ed.  6.  c.  14.  which  gave  to  the  crown 
lands  given  for  superstitious  purposes.     ^<  If  land  of  the 
yearly  value  of  20/.  per  annum  be  given  upon  condition, 
or  to  the  purposes  following,  to  find  a  priest  to  pray 
for  souls,  and  that  the  priest  shall  have  for  his  salary  loLj 
and  to  distribute  between  20  poor  men  and  women 
oth^  10/.  yearly  for  ever  for  their  sustentation,  in  that 
case  the  king  shall  have  but  the  i  o2.  limited  to  the  priest) 

(a)  II  Co.  a;,  h.  ^  (0  4  0».  I06.  XXI.  V 

and 


CASES  tu  MICHAELMAS  T£RM 

and  not  the  lai\d;  but  if  the  same  knd  had  been  gi^en 
to  find  a  priest,  and  for  the  maintenance  of  20  poor 
men,  in  that  case  the  king  sho^  hare  all  the  land."  li 
then,  the  limitation  of  the  fiurm  be  di8l;mct  from  the  li« 
mitation  of  th^  bmrtal  ground  to  a  anperstitioua  nse, 
there  is  no  pretence  for  Maying  that  the  deed  is  void. 
Hiere  is  no  pretence  in  this  case  to  say  that  the  aae  is 
so  mixed  witfi  the  odier,  that  the  Cqairt  cannot  separate 
them.    The  deed  bc^gins  with .«  general  recital  of  the 
purposes  of  the  party-    The  b^  ftt  law  has  recovered 
the  meeting-house  and  burial  ground,  inasmuch  as  tbeljif* 
mitation  was  void  as  to  that,  and  widi  it  is  gone  the  condi* 
jtion  for  rebuilding  the  meeting-house  elsewhere.  The  re* 
lessee  has  this  form  subject  to  repairing  the  tomb  of  the 
settler,  which  is  not  a  charitable  U8e»  and  therefore  the 
statute  need  not  be  complied  with  in  respect  to  that  li« 
mitation;  and  it  is  no  objection  th^  there  is  a  reservation 
or  limitation  over  for  the  benefit  of  the  donor :  the  first 
answer  is  satis&ctpry,  that  the  repair  of  the  tomb  was 
po  charitable  use,  and  therefore  no  matter  whether  a 
condition  were  affixed  to  that  estate  or  not.    The  2L  i  oi. 
was  not  reserved  out  of  the  farm,  nor  out  of  the  tomb^ 
but  was  to  be  paid  by  the  Quakers  out  of  the  meetuig- 
}iouse.    It  is  said  there  is  a  limitation  to  Shmih ;  of  the 
farm  there  is  so.    But  it  is  no  condition  applied  to  the 
ineeting-house :  it  is  no  reservation  out  of  the  charitable 
)ise ;  it  is  a  condition  applied  to  the  limitation  of  a  farm, 
ivhich  the  party  may  well  annex  to  it.    A  devise  for 
jceeping  in  repair  a  person's  own  house,  or  the  fences 
pf  his  field,  is  not  a  charitable  use.  AU  the  cases  respect- 
ing  oharitaUe   uses   liave  been,  where  some  public 
benefit  has  beoi  intended,  not  for  the  testator's  own 
benefit     A    devise  (a)  of  a  botanical  garden    near 
PAekeOf  to   be  kept  up  for  ever,  was  held  a  char 

(a)  Townley  ^Beiviclh  6  Veu  194. 

ritable 


Doe 


iM  THS  FiFnr^otTH  Ve^r  ov  GEORGE  IIL 

ritable   vote,    because   the   testator    had  said  in  his 
vill   that  he  thought   it  would  be  a  public  benefit. 
The  doctrine  held  in  Durour  ▼•  Motteux  (a)  cannot  be 
aH>U«d  to  ^his  case.    That  was  a  beqoest  of  i2oo/.  to     Pitcher. 
be  laid  cHit  in  the  purchase  of  knds)  part  of  which  were 
to  be  a  fiind  for  a  perpetual  annuity  of  lo/,  per  ann.  to 
a  nunister  to  preach  a  sermon  once  a  year  to  bis  me- 
inory»  which  the  Court  held  to  be  a  charitable  use^  and 
^^o  to  keep  his  tomb-stone  in  repair,  and  the  inscrip* 
tions  legible  thereon  tuad  upon  the  stone  against  the  wall 
reciting  the  gift;  and  the  Court  held  the  latter  part  was 
JK>  mixed  up  with  the  other  that  it  could  not  be  distin- 
guished, and  therefore  was  void  for  the  whole :   but  it 
never  occurred  to  the  Court  that  the  whole  was  void 
because  a  part  was.    Even  supposing  this  condition  of 
maintaining  the  vault  and  tomb  to  be  contrary  to  the 
statute^  it  falls  within  the  principle  that  the  illegal  con- 
dition is  void,  and  the  grant  of  the  land  good,  for  this 
not  being  a  cose  within  the  statute  of  £d6.,  the  land 
does  not  go  to  tlie  king. 

Best^  in  reply,  llie  whole  of  the  limitations  af  e  to  a 
pharitable  use.  Durour  v.  Mottetu:  is  in  point  for  thq 
Plaintiff.  It  is  said,  this  is  a  selfish  use.  But  the 
keeping  a  tomb  for  the  donor's  self  and  his  fimiily,  i^ 
not  like  the  keeping  up  a  bouse  for  himself  and  his  6n^ 
mily :  it  Is  the  perpetuating  an  idle  Vanit}^,  as  Lord 
Hardmeke  expresses  it,  but  it  is  not  therefore  the  less  a 
(Charitable  use.  The  purchasing  masses  for  the  soul  of 
a  donor  is  as  selfish  as  this,  yet  it  does  not  therefom 
pease  to  lie  a  superstitious  use.  In  Pigof%  case,  where 
Ix>rdC(Mhf  speaks  of  conditions  which  are  against  law^ 
It  must  be  intended  of  common  law ;  if  they  w^re  againsf 
fi  statute,  it  would  have  been  so  expressed.    The  couui^ 

{a)  rFe$,'>,i<>* 

sol 
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1815.  sel  for  the  Defendant  has  not  imjAigned  the  distinction 
between  instruments  void  by  common  law  and  those 
which  are  void  by  statute.     Notion  v.  Simmes  has  been 


Dob 

PrrcaER.      recently  recognized  in  Greenwood  v.  The  Bishop  oflm* 
don  (a) ;  and  though  tliere  was  clear  simony,  the  Court 
held  that  it  only  vacated  what  was  simoniacal,  and  they 
maintained  what  was  good.     The  property-tax  act  docs 
not  avoid  the  whole  assurance :  it  makes  void  only  the 
•*  covenant  or  contract."     It  is  said,  if  a  part  be  given 
to  superstitious  uses,  and  part  not,  the  6rst  only  goes  \o 
the  king;  but  that  is  by  reason  of  the  words  of  tbe  sta- 
tute, which  are,  that  so  much  as  is  given  for  superstitious 
uses  shall  pass  to  the  king.    The  whole  deed  "therefore 
is  to  all  intents  void.     No  answer  has  been  given  to  the 
second  ground.     At  all  events  the  Plaintiff  is  entitled 
to  a  verdict;  for  if  the  use  declared  of  the  meeting-hou'jc 
is  a  charitable  use,  then  the  ground  destined  for  a  future 
meeting-house  is  directly  given  for  a  charitable  use,  and 
the  Plaintiff  must  recover  for  that:  if  otherwise,  the 
society  of  Quakers  may  immediately  take  that  land  a?d 
apply  it  to  that  use :  but  in  truth  the  gift  is  all  one,  and 
the  limitations  not  several  but  one,  and  the  Plaintiff 
must  therefore  recover  tlie  whole ;  at  most  the  uses  are 
several.    The  preamble  of  the  statute  43  Eliz^  e.  4.  h$s 
been  mentioned  as  an  enumeration  of  charitable  usesj 
which  contains  none  for  the  sqstentation  of  tombs;  but 
the  inference  is  not  fair,  for  that  statute  is  restricted  to 
charitable  uses  strictly  so  called,  but  the  preamble  of 
this  act  shews  that  it  meant  to  go  beyond  that  line.  Tbe 
mischief  intended  to  be  hereby  remedied  was  tbe  ren- 
dering property  inalienable,  to  which  this  grant  ex- 
pressly tends,  for  the  benefit  of  no  person  whatever,  hut 
only  to  perpetuate  the  vanity  of  this  lady  and  her  fose^ 
terity»  which  13  directly  within  the  mischief. 

(«)  Antff  ¥.717. 
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GiBBS  C.J.     This  is  an  ejectment  brought  for  the       1815. 
recovery  of  certain  premises  in  Hertfbr^ire.    As  to  a 
part  of  the  premisesy  namely,  the  meeting-house  and 
burial  groimd>  I  am  now  to  take  it,  that  they  have  been     PncHni. 
already  recovered  by  ejectment,  and  that  this  action  is 
brought  for  the  residue;  and  the  question  is,  whether 
the  deed  be  void  as  to  that,  by  the  statute  9  G.  2.  c.  37. 
It  is  argued  to  be  void  on  three  grounds.     First,  if  it 
be  void  as  to  part,  it  is  said,  it  must  be  void  as  to  the 
whole.     If  the  objection  had  been  derived  from  the 
common  law,  it  ie  admitted,  that  would  not  be  the  con- 
sequence; but  it  is  urged  that  the  statute  makes  the 
whole  deed  void.    As  the  counsel  for  the  Plaintiff  puts 
it,  there  is  no  difference  between  a  transaction  void  at 
common  law,  and  void  by  statute:  if  an  act  be  pro- 
hibited, the  constmction  to  be  put  on  a  deed  conv^ng 
property  illegally,  is,  that  the  clause  which  so  conveys  it, 
is  void  equally,  whether  it  be  by  statute  or  common 
law :  but  it  may  happen  that  the  statute  goes  further, 
and  says  that  the  whole  deed  shall  be  void  to  all  intents 
and  purposes;  and  when  that  is  so,  the  Court  must  so 
pronounce^  becanse  the  legislature  has  so  enacted,  and 
not  because  the  transaction  prohibited  is  illegal.    I  can- 
not find  in  thb  act  any  words  which  'make  the  entire 
deed  void.    The  words  are,  <<  all  gifls,  grants,  convey- 
ances, appointments,  assurances,  transfers,  and  settle- 
ments whatsoever  of  any  lands,  or  of  any  estate  or  interest 
therein,  shall  be  absolutely  and  to  all  intents  void*" 
I  think  this  ^ant  of  that  interest  in  land,  which  by  the 
terms  of  the  grant  is  to  be  applied  to  a  charitable  use^  is 
void ;  but  I  think  the  statute  makes  nothing  more  void, 
and  that  the  deed,  so  fieur  as  it  passes  other  laqds,  not  to 
a  charitable  use,,  is  good.    Therefore  that  argument 
fails.    The  Plaintiff's  counsel  next  insists  that  the  resi- 
due of  the  land  is  applicable  to  a  charitable  use^  because 
the  condition  is  that  the  donee  shall  keep  in  repair  a 

vault 
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1815*       the  premises,  by  leose  and  release,  reciting  that  the 

^^^        meeting-house  and  burial  ground,  parcel,  &c.  (except 

V.  the  vault  and  tomb  thereinafter  mentioned,)  had  for 

PiTCHaR.  several  years  been,  and  then  were  used  by  a  socie^  of 
Quakers,  at  the  rent  of  iL  105.,  and  that  the  burial 
vault  and  tomb  over  the  same,  standing  upon  the  burial 
groutid,  had  beeii  used  as  a  burial  vault  for  the  family 
of  the  relessor,  and  that  she  was  desirous  that  the 
meeting-house  and  burial  ground,  (except  the  vault 
and  tomb,  and  the  ground  next  the  north  side  and  east 
end  thereof  for  6  feet,  and  all  ways  thereto  in  and  over 
the  burial  ground,)  should  so  long  as  the  society  of 
Quakers  should  think  proper  to  hold  the  same  under 
the  tenns  and  conditions  thereinafter  mentioned,  be  held 
by  them  accordingly,  as  a  meeting-house  and  a  burial 
ground,  and  the  relessor  was  also  desirous  that  the 
&mily  burial  vault  and  tomb  should  for  ever  be  kept  in 
repair  for  the  burial  place  of  the  relessor  and  such  of 
her  &mily  as  should  chuse  or  require  to  be  interred 
therein,  and  for  effectuating  those  purposes,  the  relessor 
was  desirous  of  conveying  the  messuage  or  farm,  and 
also  the  meeting-house,  burial  ground,  vault,  and  tomb, 
to  the  uses,  &c.  thereinafter  limited;  for  efiectuating 
these  purposes,  and  in  consideration  of  105.,  the 
relessor,  according  to  her  estate  and  interest  therrin, 
and  as  far  only  as  she  could  or  lawftiUy  might,  granted 
and  released  to  Mavar  and  Smithy  tlie  Meeting-hcuse 
ferm,  with  the  several  parcels  of  land  thereunto  belong- 
ing, and  also  the  meeting-house,  and  burial  ground, 
and  burial  vault  and  tomb  standing  thereon,  to  hold 
the  same  to  Mavor  and  Smith  and  their  heirs,  to  the 
uses,  upon  the  trusts,  and  for  the  intents  and  purposes 

,  thereinafter  declared,  viz.  as  to  the  meeting-house  and 

burial  ground,  except  the  vault  and  tomb,   and  the 

ground  next  the  north  side  and  east  end  thereof  for 

fiix  feet,  to  the  use  of  Mavcn^  and  Smithy  their  heirs  and 

•  assigns}  so  long  us  the  meeting-house  and  burial  ground 

I  (except 
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(except  88  excepted)  should  be  used  by  the  society  of       1815. 
Quakers,  as  and  for  their .  meeting-house  and  burial  -    -' 

ground,  and  so  long  as  they  should  pay  to  Mavdr  and  ^, 

Smithy  their  heirs  and  assigns,   the   clear  yearly  rent     Pitcher. 
of  two  pounds  and  ten  shillings  at  Michaelmas^  and 
also    should    completely    repair    the    meeting-house 
and  the  walls,  8rc.,  and  fences  of  the  burial  ground : 
it  being  the  intent  of  the  relessor,  and  the  aforesaid  . 
conditional  limitation  to  the  use  of  Maoor  and  Smith 
being  upon  trust,  that  the  meeting-house  and  burial 
ground  shoiild  thenceforth  be  held  by  the  society  of 
Quakers  in  the  same  manner  as  the  same  had  for  several 
years  past  been  used  by  them,  provided  they  paid  the 
yearly  rent,   and   kept  the  meeting-house  and  burial 
ground  in  repair  as  aforesaid ;  and  after  the  determin- 
ation of  that  conditional  estate,  as  to  the  meeting-house 
and  burial  ground,  and  from  and  immediately  after  the 
execution   of  those  presents,  as  to  all  other  the  pre* 
miscs,  to  the  use  and  behoof  of,  and  as  to  the  yearly 
rent  of  two  pounds  and  ten  shillings  during  the  con- 
tinuance of  that  conditional  limitation,  in  trust  for, 
3fazxir,  his  heirs  and  assigns,  subject  to  the  proviso  «r 
condition  thereinafter  declared ;  and  immediately  after 
the  determination  of  that  conditional  estate,  to  the  only  . 
use  of^  and  in  trust  for  Smithy  his  heirs  and  assigns  for 
ever.     Provided,  and  it  was  thereby  declared^  that  the 
estate  and  interest  thereinbefore  limited,  in  severalty  to 
MavoTj  his  heirs  and  assigns,  of  and  in  the  premises, 
were  so  limited  upon  express  condition  that  he  and 
his  heirs  should  at  all  times  thereafter  repair  and  main- 
tain the  vault  and  tomb,  and  all  the  brick  work, 
stone  work,  rails,  pales,  and  fences  thereto  belongmg, 
and  if  need  were^  should  completely  and  entirely  rebuild 
the  same^  agreeably  to  their  present  dimensions,  and 
also  should  at  all  times  permit  the  same  to  be  used  as  a. 
(iimily  burial  vault  for  the  interment  of  the  relessor  or 

Bb  3  any 
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18154       any  of  hjor  fiunily,  who  might  denre^  .or  be  mpdred 
'-  jj-  to  be  interred  therein.    And  in  case  Maoor  and  Ids 

v.  heirs  should  at  anytime  thereafter  n^la^  to  rqpair,  or, 

tiTcam,  if  aeed  were,  to  rebuild  the  vault  or  tomb,  or  shooU 
not  permit  the  vault  to  be  used  as  a  fiunily  burial  vault 
for  the  interment  of  the  relesaor,  or  any  of  her  bmij 
who  might  desire  or  be  required  to  be  interred  therain, 
then  the  use^  estate,  and  interest  thereinbefore  limited 
in  severaky  to  MawTf  and  all  benefit  and  advantage 
thereof,  should  thenceforth  cease.  Provided  that  SmUk^ 
and  iiis  heirs  or  assigns,  might  enter  the  borial 
ground  to  view  the  condition  of  the  vault  and  tomb^  and 
of  all  wants  of  reparation  give  notice  to  iUanor,  his  bars 
or  assigns,  to  repair  all  such  decays;  and  provided  that 
in  case  the  society  of  Quakers  s|iould  at  any  time  there- 
aftei^  dtiring  the  trust  thereinbefore  mentioned  (or 
them,  and  during  the  lives  ot  li&  of  the  relessors 
Mavor  and  Smiih^  or  of  the  survivors  or  suryivor  of 
(hem,  or  within  21  ycfars  after  the  death  of  thesurvivor, 
be  desirous  of  erecting  a  new  meeting-house  fyt  tiieir 
use  upon  part  of  the  ground  thereby  released,  pear  the 
burial  ground,  instead  of  repairing  the  then  present 
meeting-hoiisej  then  the  society  might  make  use  of  any 
part  of  the  orchard  belonging  to  the  farm,  and  next 
adjoining  to  the  west  side  of  the  fjorial  gronnf^  so  9$ 
not  to  exceed  in  any  part  irom  east  to  west  twenty-five 
feet  from  the  th^n  present  west  fence  of  the  borial 
ground,  fo|r  the  purpose  <if  making  commodious  ways 
to  the  same,  An^  immediately  after  erecUng  the 
same»  such  new  erected  meeting-hoiise  should  be^  go^ 
and  remain  to  sobh  ancl  the  same  uses,  upon  such 
and  the  same  trusts,  and  Bub}eQt  to  the  same  conditioDi 
aiid  limitadons,  as  were  therein  before  expressed  and 
declared  respecting  the  then  present  meetinguhoose; 
^nd  theii  the  pea^t  meeting-liouse,  and  the  ground 
^hereon  it  stood,  should  t)ien(»^rth  be,  go^  and  re* 

4  main 
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main  to  such  and  the  same  uses^  &c.  as  were  dierein 
declared  concerning  the  messuage  and  farm,  other  than 
the  land  whereon  the  new  meetbg-house  should  be 
erected,  freed,  and  absdutely  discharged  from  the  trust 
therein  before  declared  concemingthe  society  of  Quakers. 
The  indentures  of  lease  and  release  were  sealed  and 
delivered  by  the  relessor  in  the  presence  of  two  credible 
vltnesses,  more  than  la  calendar  months  before  her 
death,  and  were  duly  enrolled  in  Chancery*  The 
relessor,  by  her  will  subsequently  made,  and  duly 
attested  to  pass  real  estates,  devised  all  her  freehold 
property  to  G.  Tkomsan^  the  lessor  of  the  Flaintifi^  in 
£ee,  wd  on  ijbe  9th  October  1810  died  without  altering 
or  revoking  her  will,  and  to  the  time  of  her  death 
received  the  rents  of  the  MeeHng-house  fiinn,  and  of 
the  meeting-house  and  burial  ground:  Mavor  since- 
her  death  had  become  a  bankrupt,  and  the  Defendants 
w.ere  his  assignees.  The  question  was,  whether  the 
premises  in  the  declaration  mentioned  patted  by  the 
deeds  before  stated. 

Besl  Serjt  contended  that  the  release  of  these  pre- 
mises was  void,  and  that  they  ther^re  passed  by  the 
will  of  jr.  Wilson  to  her  devisee.  It  is  admitted  that 
the  meeting-house^  and  burial  ground  did  i^ot  pl^  bjy 
the  deed,  because  they  are  given  upon  uses,  whi^i  are^ 
within  the  meaning  of  the  statute  9  G«  2.  c.  36.,  charit- 
able uses;  die  third  section  of  which,  *'  absolutely  an- 
$<  nulling  and  avoiding  all  gifts,  grants,  conveyances, 
^  appointments^  assurances,  transfers,  and  settlements 
^f  whatsoever  of  any  lands  made  in  any  other  manner 
*f  or  form  than  by  that  act  is  directed,"  vacates  not 
merely  the  estate  which  is  limited  contrary  to  that  act^ 
but  the  entire  deed,  and  all  matters  therein  contained, 
and  therefore  avoids  this  conveyance  of  the  messuage 
pnd  farm,  ^nd  the  futi^re  use  of  the  present  meeting- 
B  b  4  house, 
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18x5.       house,  which  was  intended  to  arise  in  case  of  the  ercc-* 
tion  of  a  new  one.     This  construction  of  the  statute  i» 
supported  by  the  case  of  Norton  v.  Simmes  (a),  where  it 
is  laid  down.     *^  Upon  the  statute  23  H.  6.  if  a  sheriff 
*i  will  take  a  bond  for  a  point  against  that  law,  and  also 
^*  for  a  due  debt,  the  whole  bond  is  void,  for  the  letter 
<^  of  the  statute  is  so ;  for  a  statute  is  a  strict  law,  but 
*'^  the  common  law  doth  divide  according  to  common 
'*  reason,  and  having  made  that  void  which  is  agaiitst 
<<  law,   lets  the  rest  stand.'*^    But  farther,    the  uses 
declared  of  the  premises  are  void,   because  the  re- 
servation of  the  2L  I05.  rent  is.  a  limitation  for  the  be- 
nefit of  t^e  donor,. prohibited  by  this  statute,  and  the 
conditional  limitation  over  to  Smitfij  a  person  claiming 
under  the  donor,  in  case  Mavor  should  not  repair  the 
tomb,  is  also  prohibited  by  the  first  section.    Thif  too  is 
not  a  grant  of  one  part  for  a  legal  purpose,  and  of  another 
part  lor  a  prohibited  purpose,  but  the  whole  purports  to 
be  conveyed  for  the.  prohibited  use;  it  is  **for  effectuatiDg 
the  purposes  aforesaid,"  that  the  deed  oonvejrs  themeet- 
ing-house  &rm,  as  v^SX  as  the  meeting-house  and  the 
other  premises ;  and  another  part  of  the  deecl  shews  that 
it  Was  necessary  to  convey  the  whole  for  this  purpose; 
for  the  donor  has  an  ulterior  object,  namely,  that  if  the 
Quakers  shall  elect  another  spot  for  a  new  meeting- 
house, they  shall  be  at  liberty  so  to  do.    The  whole  of 
the  premises  is  therefore  liable  to  this  prohibited  use, 
until  the  Quakers  have  made  their  election ;  the  whole  is 
also  liable  to  the  repairs  of  the  tomb  and  vault  in  case 
the  rent  of  a/,  los.  be  insu£Bcient  for  that  purpose. 

Bosanquet  Seijt.  contra.  It  has  not  been  attempted 
now,  since  the  decision  to  the  contrary  in  the  King's 
Bench  (&),  to  argue  that  the  condition  for  keeping  the 
tomb  and  vault  in  repair  is  a  charitable  use.     Neither 

{a)  Hob.  14.  {b)  3  MauU  Gf  Sclw.  407. 
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is  there  any  ground  for  the  position  that  because  the        '815* 
&rm  is  conveyed  by  a  deed  which  does  contain  a  cha- 
ritable use,  the  whole  is  void,  either  on  the  words  of  this 
statute,  or  on  general  principles.    The  general  princi-     PiTafEit. 
pie  is,  that  if  any  void  limitation  be  mixed  up  with 
good  matter,  whether  against  a  statute,  or  against  the 
oomnion  law,   the  good  part  stands,  the  rest  is  void- 
Pigofs  case  {a).     But  it  is  said,  if  there  be  a  statute, 
the  statute  over-rides  alL     That  depends  on  the  words 
of  the  statute.    Tlie  statute  of  23  if.  6.  declares  all 
bonds  shall  be  void  if  not  made  in  a  certain  form.     A 
bond  is  one  entire  thing,  and  creates  one  entire  dcbti 
It  is  there  said  the  bond  shall  be  void,  but  this  statute 
does  not  say  that  the  deed  shall  be  void,  but  all  gifts, 
grants,  conveyances,  appointments,  assurances,  trans- 
fers, and  settlements  shall  be  void,  which  must  be  taken 
reddendo  singula  singulis.    There  are  many  cases  upon 
charitable  uses  in  Chancery,  but  none  wherein  the  whole 
settlement  has  been  set  aside.     The  cases  wliich  have 
been  decided  on  the    property-tax  acts,    arc  much 
stronger  than  this,  the  statute  is,  that  all  covenants  and 
contracts  for  payment  of  any  rent  or  interest  without 
allowing  the  deduction,  shall  be  void ;  yet  it  was  held  in 
H</a>e  v.  Singe  (b)  that  the  covenant  was  only  void  piv 
tanto.     It  would  be  most  mischievous,  if  a  different 
doctrine  were  to  prevail.    Adams  and  Lamberfs  case  (c), 
on  the  statute  i  Ed.  6.  c.  14.  which  gave  to  the  crown 
lands  given  for  superstitious  purposes.     <<  If  land  of  the 
yearly  value  of  20/.  per  annum  be  given  upon  condition, 
or  to  the  purposes  following,  to  find  a  priest  to  pray 
for  souk,  and  that  the  priest  shall  have  for  his  salary  io/.» 
smd  to  distribute  between  20  poor  men  and  women 
oth^  10/.  yearly  for  ever  for  their  sustentation,  in  that 
case  the  king  shall  have  but  the  io2.  limited  to  the  priesti 

(a)  ttCo.t7,L  ^  (0  4Co.Zo6..XII.  V 

(*)  X5£Ar/,443- 

and 
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1 8i  j;,  and  not  the  laand;  but  if  the  same  kmd  had  been  gL^&i 
to  find  a  priest,  and  for  the  maintenance  of  20  poor 
men,  in  that  case  the  king  ghoyld  bare  all  the  land.''  H 
then,  the  limitation  of  the  fiurm  be  di^ljnct  from  the  li- 
mitation of  the  burial  ground  to  a  mperstitioua  me, 
there  is  no  pretence  for  saj^ing  that  the  deed  is  void. 
There  is  no  pretence  in  this  case  to  say  that  the  <me  is 
so  mixed  iirith  the  odier,  that  the  Coart  cannot  aqparate 
them.  The  deed  bcjgins  with  ti  general  recital  of  tbe 
purposes  of  the  paity.  The  beir  at  law  has  recovered 
the  meeting-house  and  burial  ground,  inasmuch  as  tbelir* 
mitation  was  void  as  to  that,  and  with  it  is  gone  the  condi* 
tion  for  rebuilding  the  meeting-house  elsewhere.  Tie  re« 
lessee  has  this  fiurm  subject  to  repairing  the  tomb  of  the 
settler,  which  is  not  a  charitable  use^  and  therefore  the 
»tatute  need  not  be  copaplied  with  in  respect  to  that  li- 
mitation;  and  it  is  no  objection  th^  there  isa  reservatioD 
or  limitation  over  for  the  benefit  of  the  dcmor :  the  fint 
answer  is  satts&ictoty,  that  the  repair  of  the  tomb  was 
po  charitable  use,  and  thereG>re  no  matter  whether  a 
condition  were  affixed  to  that  estate  or  not.  The  iL  los. 
was  not  reserved  out  of  the  farm,  nor  out  of  the  tomb» 
but  was  to  be  paid  by  the  Quakers  out  of  the  maetiog- 
house.  It  is  said  there  is  a  limitation  to  Smiik ;  of  the 
farm  there  is  so.  But  it  is  no  condition  implied  to  the 
fleeting-house :  it  is  no  reservation  out  of  the  charitable 
pse ;  it  is  a  condition  applied  to  the  limitation  of  a  &rin, 
Virhich  the  party  may  well  annex  to  it*  A  devise  lor 
jceepiug  in  repair  a  person's  own  bous^  or  the  foices 
pf  bis  field,  is  not  a  charitable  use*  AU  the  cases  respect- 
ing charitable  uses  have  been,  where  some  public 
benefit  has  beaa  intended,  not  for  the  testator^s  ewn 
benefit  A  devise  (a)  of  a  botanical  garden  near 
Pidsea^  to   be  kept  up  for  ever,  was  held  a  cha- 

(a)  TownUj  v.  Bcdviellf  6  Vu.  194. 

ritakle 
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ritaUe   u$e^    because   the   testator    had  said  in  his 
^ill  that  he  thought  it  woa]4  be  a  public  benefit. 
The  doctrine  held  in  Durcur  y.  Motiew  (a)  cannot  be 
applied  to  Uiis  case.    That  was  a  bequest  of  i2oo/.  to 
be  laid  oijt  in  the  purchase  of  lands,  part  of  which  were 
to  be  a  fund  for  a  perpetual  annuity  of  loL  per  ann.  to 
a  minister  to  preach  a  sermon  once  a  year  to  his  me- 
mory, which  the  Court  held  to  be  a  charitable  use,  and 
^hjo  to  keep  his  tomb-stone  in  repair,  and  the  inscrip- 
tions legible  thereon  tmd  upon  the  stone  against  the  wall 
reciting  the  gift;  and  the  Court  held  the  latter  part  was 
30  mixed  up  with  the  other  that  it  could  not  be  distin- 
guished, and  therefore  was  void  for  the  whole :   but  it 
never  occurred  to  the  Court  that  the  whole  was  void 
because  a  part  was.     Even  supposing  this  condition  of 
maintaining  the  vault  and  tomb  to  be  contrary  to  the 
statute^  it  falls  within  the  principle  that  the  illegal  con- 
dition is  void,  and  the  grant  of  the  land  good,  for  this 
not  being  a  cose  within  the  statute  oiEd.6^  the  land 
does  not  go  to  tlie  king. 

Best^  in  reply.  The  whole  of  the  limitations  afe  to  a 
pharitable  use.  Durour  v.  Motteux  is  in  point  for  the 
Plaintiff.  It  is  said,  this  is  a  selfish  use.  But  the 
keeping  a  tomb  for  the  donor's  self  and  his  fiunily,  14 
not  like  the  keeping  up  a  bouse  for  himself  and  his  &«- 
mily :  it  is  the  perpetuating  an  idle  vanitj^,  as  Lord 
Hardmcke  expresses  it,  but  it  is  not  therefore  the  less  a 
pharitable  use.  The  purchasing  masses  for  the  sOUl  of 
a  donor  is  as  selfish  as  this,  yet  it  does  not  therdbre 
pease  to  lie  a  superstitious  use.  In  Pigof%  case,  where 
]Lord  Coke  speaks  of  conditions  which  are  against  law^ 
It  must  be  intended  cS  common  law ;  if  they  w«re  agains| 
n  statute,  It  would  have  been  so  expressed.     The  couui^ 

{a)  xFifs.'^Kh 

sel 
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1815.  sel  for  the  Defendant  has  not  imiAigned  the  distinction 
between  instruments  void  by  common  law  and  tho^ 
which  are  void  by  statute.     Norton  v.  Sirnmes  has  been 


Dob 

PnxruEiu     recently  recognized  in  Greenwood  v.  The  BisAnp  ofLon* 
don  (fi) ;  and  though  tliere  was  clear  simony,  the  Court 
held  that  it  only  vacated  what  was  simoniacal,  and  they 
maintained  what  was  good.     The  property-tax  act  docs 
not  avoid  the  whole  assurance:  it  makes  void  only  the 
<«  covenant  or  contract.'*    It  is  said,  if  a  part  be  given 
to  superstitious  uses,  and  part  not,  the  6rst  only  goes  to 
the  king;  but  that  is  by  reason  of  the  words  of  the  .sta- 
tute, which  are,  that  so  much  as  is  given  for  superstitious 
uses  shall  pass  to  the  king.     The  whole  deed^therefore 
is  to  all  intents  void.    No  answer  has  been  given  to  the 
second  ground.    At  all  events  the  Plaintiff  is  entitled 
to  a  verdict;  for  if  the  use  declared  of  the  meeting-hoosc 
is  a  charitable  use,  then  the  ground  destined  for  afutnrc 
meeting-house  is  directly  given  for  a  charitable  use,  snd 
the  Plaintiff  must  recover  for  that:  if  otherwise,  the 
society  of  Quakers  may  immediately  take  that  land  apd 
apply  it  to  that  use :  but  in  truth  the  gift  is  all  one^  and 
the  limitations  not  several  but  one,  and  the  Plaintiff 
must  therefore  recover  the  whole;  at  most  the  uses  are 
several.    The  preamble  of  the  statute  43  EKz.  e.  4.  lias 
been  mentioned  as  an  enumeration  of  charitable  uses, 
which  contains  none  ibr  the  sqstentation  of  tombs;  but 
the  inference  is  not  fair,  for  that  statute  is  restricted  to 
charitable  uses  strictly  so  called,  but  the  preamble  of 
this  act  shews  that  it  meant  to  go  beyond  that  line.  He 
mischief  intended  to  be  hereby  remedied  was  the  ren- 
dering proper^  inalienable,  to  which  this  grant  ex- 
pressly tends,  for  the  benefit  of  no  person  whatever,  but 
only  to  perpetuate  the  vanity  of  this  lady  and  h^r  po$» 
terity»  whidi  is  directly  within  the  mischief. 

{a)  Ant€f  v.ya?. 

(jififiS 


IN  THE  Fifty-sixth  Yeah  of  GEORGE  IIL  369 

GiBBS  C.J.     This  is  an  ejectment  brought  for  the       1815. 
re<»very  of  certain  premises  in  Hertfor^ire.    As  to  a     ^    "'^'  '-^ 
part  of  the  premises,  namely,  the  meeting-house  and         ^^ 
burial  groimd,  I  am  now  to  take  it,  that  they  have  been     PncHEiu 
already  recovered  by  gectment,  and  that  this  action  is 
brought  for  the  residue;  and  the  question  is,  whether 
the  deed  be  void  as  to  that,  by  the  statute  9  G.  2.  c.  37. 
It  is  argued  to  be  void  on  three  grounds.     First,  if  it 
be  void  as  to  part,  it  is  said,  it  must  be  void  as  to  the 
whole.     If  the  objection  had  been  derived  from  the 
common  law,  it  is  admitted,  that  would  not  be  the  con- 
sequence; but  it  is  urged  that  the  statute  makes  the 
whole  deed  void.     As  the  counsel  for  the  Plaintiff  puts 
it,  there  is  no  difference  between  a  transaction  void  at 
common  law,  and  void  by  statute :  if  an  act  be  pro- 
hibited, the  constnuction  to  be  put  on  a  deed  conveying 
property  ill^^y,  is,  that  the  clause  which  so  conveys  it, 
is  void  equally,  whether  it  be  by  statute  or  common 
law :  but  it  may  happen  that  the  statute  goes  further^ 
and  says  that  the  whole  deed  shall  be  void  to  all  intents  ^ 

and  purposes;  and  when  that  is  so,  the  Court  must  so 
pronounce,  becaiise  the  legislature  has  so  enacted,  and 
not  because  the  transaction  prohibited  is  iUegah  I  can- 
not find  in  this  act  any  words  which  'make  the  entire 
deed  void.  The  words  are,  <<  all  gifts,  grants,  convey- 
ances, appointments,  assurances,  transfers,  and  settle- 
ments whatsoever  of  any  lands,  or  of  any  estate  or  interest 
therein,  shall  be  abpolutdy  and  to  all  intents  void." 
I  think  this  grant  of  that  interest  in  land,  which  by  the 
terms  of  the  grant  is  to  be  applied  to  a  charitable  use,  is 
void ;  but  I  think  the  statute  makes  nothing  more  void, 
and  that  the  deed,  so  &r  as  it  passes  other  lands,  not  to 
a  charitable  use,,  is  good.  Therefore  that  argument 
fails*  The  Plaintiff's  counsel  next  insbts  that  the  resi- 
due of  the  land  is  applicable  to  a  charitable  use^  because 
the  condition  is  that  the  donee  shall  keep  in  rjqpair  a 

vault 
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1 8 1 5.  ^atilt  to  receive  the  body  of  the  donor  or  any  of  her  ft- 
mily.  We  agree  with  the  Court  of  King^s  Bench  that 
iim  18  not  a  charitable  use,  and  the  Plaintiff's  counsd 
^rrcRBiu  seemed  to  ieel  the  argument  that  this  was  not  a  chari- 
table use,  and  therefore  tried  to  argiie  that  thb  wis  a 
jiiosi  charitable  use^  and  that  the  statute  meant  fo  in- 
elude  all  provisions  tending  to  perpetuities.  It  oertsiniy 
means  to  provide  against  perpetuities  in  Hmitatioiis  of 
lands  for  charitable  uses,  but  it  isr  confined  to  thbie 
uses,  it  is  next  urged  that  die  conveyance  is  void, 
because  it  is  subject  to  the  right  of  the  society  of  Qoakeny 
to  take  any  part  of  the  land  when  they  please.  K  is  a 
efficient  answ^,  that  no  part  is  now  appropriitBd  to 
&at  purpose,  and  that  that  part  of  the  deed  bting  deter^ 
mined  to  be  void  by  fStke  statute^-  in  whkh  we  agree, 
tdieyoeverean  possess  it  I  thefe  nmst  therefore  be 

Judgment  for  the  Defeodsnt 


iOiiN 


t^'     Nov.  SI.  MiLLEtt  V.  PaKNELL. 

it  A  theriff        Tens  SajL  had  on  a  fimner  day  obtained  a  ruk  aiir 

SS^tS"         to  diachaige  out  of  custody  the  Defendant,  who  had 

dEJM/adast  ben  taken  itf  execution  uikider  a  writ  of  oirpioa  smI M»- 

^^^      fmendttm,  tqpontheground^t  die  Plaintiff  had  pre- 

laot  take  the     ^oittly  sued  Out  a  writ  otjlerijaeias,  uoder  whidi  die 

Defeadant  in    sheriff  bfH  seiaed  goods  of  greater  value  than  die 

dSTwrit rf'   «««^t  of  ^  judgment,  vrtijch  wri^  was  not  yet  re- 

^lapiM  ad  so-    tunad* 

thfydenJaaih 

till  the  writ  of 

fieri  ftuUu  it       ^^  ^ij^  oo  diis  day  akiewed  causa  against  the  cnl^ 

returned,  upon  the  ground  diat  the  PlaiQtiff  had  not  sold  the 
iSii^the  goods  taken  under  die  writ  ofjtm>ciV»,  but  had  after 
•eizuraofthe  tome  weeks  abandoned  that  process^  which  he  con^ 
V*^^^  tieoAnk  diat  be  was  at  Uber^  to  do,  and  thereupon  to 

\  sue 


IN  tH«  FiFiT-sixtH  Year  OP  GEORGE  IIIv 


37' 


sue  oat  his  writ  o^ Jieri facias.  It  was  the. common 
practice  he  said,  to  sue  out  a  writ  o( fieri  facias  and  a 
writ  oS  capias  ad  satisfaciendum  together.  The  merely 
seizing  and  abandonuig  d^e  property,  is  not  such*  an 
etecution  of  the  process,  as  needs  deby  the  issuing  of 
the  second  writ  till  the  &rst  is  returned. 


1815. 

MiLJuai 

Parmslei 


Lensj  in  sdpport  of  his  rule,  contended  that  the  writ 
o{ fieri faciaSj  while  unretumed,  would  always  be  a  suf- 
ficient plea  lor  the  Plaintiff  or  the  sheriff  in  trespass  for 
the  seiaure  of  the  goods,  and  that  it  therefore  ought  to 
be  returned,  because  the  Plaintiff  ought  not  injustice 
to  be  lumished  at  the  same  time  with  a  legal  justifkan* 
tioD  for  taking  and  detaining  both  the  goods  and  the 
body.  Eren  ar  iestaUm  fieri  facias  to  levy  the  residue^' 
cannot  legally  be  sued  out  before  the  return-  of  the  firsf 
writ  («}.  The  Phuntiff  is  bound  first  to  state  to  the 
Court  what  he  has  done  under  the  first  writ,  and  obtain 
their  permission  to  abandon  il^  before  he  can  sue  out 
the  further  process. 

Per  Curiam.  No  doubt,  a  Plaintiff  having  sued  out 
a  writ  qH fieri  fadas^  may,  if  be  pleases,  omit  to  execute 
Aie  fieri  fadas^  and  take  out  a  writ  of  capias  ad  satis^ 
fadendsan^  and  execute  that  before  the  fieri  facias  is  re- 
turned or  returnable.  But  there  is  also  no  doubt  that' 
if  the  Plaintiff  does  execute  his  fieri  facias,  he  cannot 
have  a  writ  of  ctqnas  ad  satisfaciendum  till  thefierifacias 
is  completely  executed  and  returned.  This  is  a  middle 
case.  So  fiur  as  the  Defendant  is  concerned,  the  goods, 
to  the  extent  of  their  value,  have  been  levied ;  and  the 
question  is,  whether  the  Plaintif!^  after  taking  them* 
may  change  his  mind,  and  sue  out  a  writ  of  capias  ad 
satisfacitndtm  without  returning  his  former  writ     If 


{a)  Cofpendnk  J*  Dcbommre^  Bantcsi  azj. 


this 
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1815.       this  might  be,  it  would  confer  a  power  that  might  h$ 
^\m\  ~^     muq)i  abused*.  .N thejkri/acias  be  returned^  tbcw  is 
V.  something  to  bind  the  Plaintiff  and  to  limit  for  bow 

Parnell.     much  he  shall  have  the  body,  by  shewing  how  much  he 
has  already  gotten.    If  «  Plaintiff  might  take  goods 
under  a  Jieri  facias,  and  hold  them  a  month,  or  the 
greater  part  of  the  long  vacation,  and  then  change  his 
mind,  and  say,  '<  I  will  not  sell,  but  will  take  the  body  of 
the  Defendant  under  a  capias  adsatisfaciendum,**  it  m^ht 
be  the  engine  of  very  great  oppression.     The  Plaintiff 
^ayy  by  the  practice  of  the  Court,  sue  out  both  these 
processes  together,  if  he  will,  and  may  use  either  die 
one  or  the  other,  as  he  sees  advisably  but  by  usiog  the 
Jieri  facias  first,  he  makes  his  election,  and  after  having 
so  elected,  he  cannot  use  the  other  pltxsess,  till  after  the 
return  of  the  first     We  therefore  think,   that  this  writ 
o{  capias  ad  satisfaciendum,  being  sued  ojit  after  the.;&n 
facias  had  issued,  and  after  the  sheriff  had  taken  the 
goods  under  it,  and  before  its  return,  cannot  be  sup- 
ported. 

Rule  absolute,  but  on  the  terms 
of  bringing  no  action  sgainst 
the  sheriff. 
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« 
FoKSTER,  Demandant;  Forster,  Tenant;        Nov,%i. 

Darcy  Bolton  and  Wife,  Vouchees. 

'JJ^HE  vouchees,  who  lived  in  Canada,  had  in  this  re-  The  Court  will 

covery  put  in  their  place  two  persons  named,   "  as  *><*'  amend  a 

their  attomies  jointly  and  severally  to  gain  or  lose  in  a  toroeyT^hich* 

plea  of  land,"  not  saying  "  against  Samuel  Forster  "  the  is  the  deed  of 

Demandant,  as  they  regularly  ought  to  have  done;  and  *^MS!^^*  . 

*•    1  •  •    •  1         M  M       .  Whert  the 

upon  account  of  this  omission,  the  oflScers  refused  to  vouchee's  w^r- 

perfect  the  recovery.    H^ere  Scrjt  now  moved  to  amend  ^^^  ^^  ***^- 

the  warrant  of  attorney,  by  inserting  the  words  «  against  ^/omiti^ 

Samuel  'Ecrster^  upon  die  authority  of  the  cases  of  in  the  body  of 

S*flw,  Demandant;  Le  Blanc,  Tenant;   JRamsay  and  ^*^'''*™'»' 

to  express 

WT/^,  Vou^es{a);  and  (iBrien,  Vouchee  {b);  and  the  against  whom 
Court  expressing  dissent,  he  was  supported  by  the  sc^  **  P'**  ^^ 
condary,  who  stated,  that  it  had  long  been  the  daily  *^i,er^'^e 
practice  of  the  Court  to  amend  warrants  of  attorney,  attorney  was 
This  motion  being  disallowed,  he  then  moved  that  the  ^*'^^\J 
recovery  might  pa^  notwithstanding  the  omission  of  the  precipe 
these  words,  for  which  he  conceived  thefc  was  suflBcient  *"?7»^  ^} 
authority  on  the  lace  ot  the  mstruraent.     By  the  prao-  the  warrant  of. 
tice  of  this  Court,  the  jpr^pop^  is  engrossed  at  the  head  »**«™«y»  w^« 
of  the  same  parchmoit  on  which  the  warrant  of  attor-  j^*  wasftha 
ney  is  taken,  and  the  pradpe  is,  «  command  William  Court  held 
Martin  Forster,  that  justly  and  without  delay  he  render  J**  ^^^""^^ 
to  Samuel  Forster^  &c ;"  from  whence  it  may  be  plainly  to  that  plea 
<5ollected  that  the  plea  of  land  in  which  Darcy  Bolton  ^^^  ^Y 
and  wife  make  their  attomies,  is  the  plea  of  land  against  and^nitted 
Samuel  Forster  in  the  same  instrument  above  mentioned,  the  recov^ 
and  the  warrant  of  attorney  is  therefore  in  its  present  ^^  P^** 
state  sufficient.     Enough  appears  on  the  face  of  it  to 

(a)  Ante,  iv.  98.  (*)  Ante^  iv.  196. 

Vol.  VI.  Cc  guard 
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1815.        guard  against  frauds  by  rendering  it  impossible  that  the 
,  ^  '     »      ^     parties  who  executed  it  should  not  know  by  the  perusd, 
Demandaat.    ^^^  *^®  transaction  was,  and  it  plainly  appears  by  the 
context,  that  the  omission  was  accidentaL 

The  Court  held,  as  to  the  proposed  amendment,  that 
the  cases  cited  were  not  well  considered,  and  whai  they 
passed,  it  was  not  adverted  to,  that  the  instrument 
sought  to  be  amended,  was  the  deed  of  a  party.  They 
could  not  take  on  themselves  to  make  it  appear  that  the 
party  had  executed  a  different  deed  from  that  which  he 
really  did  execute.  But  they  allowed  the  recoreiy  to 
pass,  on  the  ground  on  which  it  was  very  properly 
moved  by  the  counsel  The  practice  of  the  Court  re- 
quired the  instrument  to  run  in  that  form,  containing  a 
recital  of  the  writ,  whereby  it  appeared  who  were  the 
'  parties  to  the  plea.  They  therefore  thought  the  warrant 
of  attorney  must  be  taken  to  refer  to  the  plea  of  knd, 
the  commencement  of  which  was  therein  above  stated^ 
and  that  therefore  it  was  in  substance  a  making  of  an 
attorney  in  that  plea. 

Fiat. 

In  the  case  of  another  recovery  moved  by  Blcssd 
Serjt  on  the  l^t  day  of  this  term,  where  there  was  a 
similar  omission  in  the  warrant  of  attorney  to  name  the 
tenant  against  whom  the  plea  of  land  was,  the  Court  in 
lijce  manner  permitted  the  recovery  to  pass,  supplying 
the  defect  by  reference  to  the  pracipe  at  the  head  of 
the  warrant  of  attorney. 
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' — . — ' 

EVERTH  V.  HaNNAM.  JVov.  j,, 

HTHIS  was  an  action  upon  a  policy  of  insurance  at  Where  tlie 
and  from  any  port  6r  ports  in  Jutland  to  Leith^  master  of  a 
effected  in  18 14,  for  2000/.  upon  the  ship,  and  1000/.  demnedfor 
on  the  freight :   and  a  loss  was  alleged  by  seizure  by  *  breach  of 
persons  unknown.     Upon  the  trial  of  the  cause  at  the  ,^qj.^  he' was 
sittings  after  Trinity  term.  18 15,  at  Guildhall^  before  bound  for  an- 

GiU)s  C.  J.  it  appeared  that  the  vessel  was  laden  with  ^t^^^r  destina- 

^  y  ^  tion,  held  that 

barley,  rye,  and  oats,  and  that  she  was  lost,  being  taken  by  this  did  not  so 

the  Swedes.     The  power  of  l^dcedefi  was  then  blockading  disaffirm  his 
Norway^  and  had  notified  the  blockade  to  Great  Britain,  a^^owenrto 
The  xoastcr  of  the  vessel,  being  examined  as  a  witness,  the  breach  of 
stated  that  the  ship  was  bound  for  Leith^  but  that  she  blockade,  as  to 
had,  against  his  will,  been  driven  by  a  current  nearer  puintiff  to 
lo  the  coast  of  Norway  than  he  intended  to  have  gone,  recover  as  for 
thf^  he  did  not  intend  to  go  into  any  port  of  Norway^  ^^^  ^  *^ 
and  that  when  he  was  taken  he  was  steering  direct  for     y  /^    '        >^  ^ 
Leith.      The  Defendants  proved  a  sentence  of  the  /  / 

Swedish  court  of  admiralty,  condemning  the  vessel  npon 
tl^  ground  of  her  having  violated  the  blockade  of 
Norway,  and  insisted  that  was  an  answer  to  the  Plain- 
tiff's case,  being  conclusive  evidence  of  the  fact,  and 
that  therefore  the  master's  testimony  could  not  be 
received  to  the  contrary.  The  Plaintiff  urged  that, 
admitting,  the  Swedish  sentence  to  be  conclusive  evi- 
dence^ it  went  no  further  than  the  point  of  the  breach 
of  blockade,  but  did  not  disprove  the  master's  evidence 
that  the  vessel  was  bound  for  Leith,  which  was  con- 
sistent with  the  sentence,  by  supposing  that  the  master 
had  barratrously  carried  the  :>hip  towards  the  coast  of 
Norway^  and  upon  this  proof  of  barratry,  the  Plaintiff 
was  still  entitled  to  recover.  The  Defendant  insisted 
that  the  evidence  did  not  clearly  raise  the  inference  of 
barratry,  but  he  urged  that  even  if  the  fact  were  so,  the 
C  c  2  Plaintiff 
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Plaiutiff  could  not  recover  on  this  declaration^  because 
there  was  no  count  for  barratry.  A  verdict  passed  for 
the  Plaintiff,  subject  to  three  points,  which  his  Lordship 
reserved,  first,  whether  the  sentence  conclusively  proved 
a  breach  of  the  blockade ;  secondly,  whether  the  sen- 
tence proved  the  master  to  have  committed  an  act  of 
barratry ;  and  thirdly,  whether  the  Pldnti£P  could  re- 
cover without  a  count  averring  a  loss  by  barratry. 

Accordingly  Vaughan  Serjt.  in  this  term  obtained  a 
rule  nisi  to  set  aside  the  verdict  and  enter  a  nonsuit, 
against  which 

Sliepherd^  Solicitor-General,  and  Best  Seijt  shewed 
cause :  As  to  the  first  point,  they  admitted  the  sentence 
was  conclusive  evid^ce  of  the  breach  of  blockade^  bat 
that  the  master's  testimony  was  to  be  received,  so  &r  ss 
it  was  consistent  with  it  As  to  the  third  point,  the  exist- 
ence of  a  more  remote  csuse  of  loss,  which  occa^ned 
the  inunediate  cause  alleged  in  the  declaration,  cannot  bs 
set  up  to  disprove  the  existence  of  the  immediate  cause 
alleged.  Hodgson  v.  Malcolm  (a).  Nor  is  it  necessary 
to  state  the  remote  cause.  Heyman  v.  Parish  (J).  It 
indeed,  the  more  remote  cause  were  the  act  of  the 
Plainti£^  than  it  would  be  a  defence,  not  because  it 
disproved  the  allegation  of  the  immediate  cause  of  the 
loss,  but  because  the  Plaintiff  could  not  recover  for  a 
damage  occasioned  by  his  own  act.  The  immediate 
cause  of  the  loss  here  was  by  seizure  occasioned  by  a 
breach  of  blockade,  the  more  remote  cause  which  oc- 
casioned the  breach  of  blockade  is  not  proved  to  have 
been  the  act  of  the  Plaintiff:  the  result  of  the  evidence 
is,  that  it  was  by  the  act  of  the  master,  which  is  bar- 
ratry, a  risk  against  which  the  Defendants  insure'  him* 
There  is  sufficient  evidence  of  barratry  to  warrant  the 


(a)  %N€wR£p.^z^. 


{k)  %Gamfh,j^^ 
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fiiiding  of  the  jury.     The  declaration  shews  a  suflScient       1815. 

ground  of  action,  and  the  Plaintiff  has  proved  all  his     ^^^ 

averments.  «• 

Hannam. 

P'aughan  in  support  of  his  rnle,  urged  that  it  was 
not  every  deviation  from  the  ship's  course  that  con- 
stituted barratry,  the  master  might  have  broken  the 
blockade  through  ignorance  or  unskilful  navigation. 
The  declaration  was  not  proved,  for  it  averred  that  the 
loss  happened  while  the  ship  was  proceeding  on  the 
voyage  insured,  whereas  the  evidence  was,  that  she  was 
far  out  of  her  destined  course  when  she  was  seized. 
But  the  evidence  fails  on  another  ground.    It  does  noi 
necessarily  happen  that  tiie  fact  is  as  the  sentence  re- 
presents it ;  for  the  purpose  of  shewing  the  ground  of 
condemnation,  the  sentence  is  conclusive  evidence^  but 
not  for  other  purposes ;  and  it  is  not  to  be  attended  with 
all  the  same  consequences  and  inferences  as  if  the  fact 
were  true.    Therefore  the  sentence  is  no  evidence  that 
the  act  of  the  master  was  barratrous ;  and  there  is  no 
other  evidence  of  barratry  in  the  cause.     The  whole 
of  the  captain's  testimony  must  be  taken  together,  or 
wholly  rejected     But  if  there  were  barratry,  the  Plain- 
tifiF  could  not  recover  on  this  declaration,  for  it  gives 
no  notice  whatever  to  the  Defendant  that  he  is  to  pre- 
pare to  meet  a  claim  founded  on  barratry. 

Cur.  adv.  viilt* 

GiBBs  C.  J.  now  delivered  the  opinion  of  the  Court 

This  is  an  action  on  a  policy  of  insurance.    The 

question  is,  whether  the  assured,  shut  out  from  his  right 

to  recover  in  the  first  instance  by  proof  of  the  violation 

of  the  blockade,  has  replaced  himself  in  a  situation  to 

y  recover,  by  proof  that  it  was  the  master,  and  not  the 

Plaintiff,  who  had  been  violating  the  blockade.     The 

Plaintiff  started  this  case^  by  the  master's  swearing  he 

C  G  3  was 
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1815.  sel  for  the  Defendant  has  not  imiAigned  the  distinction 
between  instnimente  void  by  common  law  and  those 
which  are  void  by  statute.     Norton  v.  Simmes  has  been 


Dob 

PrrcHEiu      recently  recognized  in  Greenwood  v.  The  Bishop  of  Lon- 
don {a) ;  and  though  there  was  clear  simony,  the  Court 
held  that  it  only  vacated  what  was  simoniacal,  and  they 
maintained  what  was  good.     The  property-tax  act  docs 
not  avoid  the  whole  assurance :  it  makes  void  only  the 
<<  covenant  or  contract.''    It  is  said,  if  a  part  be  given 
to  superstitious  uses,  and  part  not,  the  6rst  only  goes  to 
the  king;  but  that  is  by  reason  of  the  words  of  the  sta- 
tute, which  are,  that  so  much  as  is  given  for  superstitious 
uses  shall  pass  to  the  king.     The  whole  deed'tlierefore 
is  to  all  intents  void.     No  answer  has  been  given  to  the 
second  ground.     At  all  events  the  Plaintiff  is  entitled 
to  a  verdict ;  for  if  the  use  declared  of  the  meeting-hou'$c 
is  a  charitable  use,  then  the  ground  destined  for  a  futnre 
meeting-house  is  directly  given  for  a  charitable  use,  and 
the  Plaintiff  must  recover  for  that:  if  otherwise,  the 
society  of  Quakers  may  immediately  take  that  land  apd 
apply  it  to  that  use :  but  in  truth  the  gift  is  all  one,  and 
the  limitations  not  several  but  one,  and  the  Plaintiff 
must  therefore  recover  the  whole ;  at  most  the  uses  are 
several.    The  preamble  of  the  statute  43  EUz.  c.  4«  has 
been  mentioned  as  an  enumeration  of  charitable  us^ 
which  contains  none  for  the  sustentation  of  tombs;  but 
the  inference  is  not  fiur,  for  that  statute  is  restricted  to 
charitable  uses  strictly  so  called,  but  the  preamble  of 
thiB  act  shews  that  it  meant  to  go  beyond  that  line.  The 
mischief  intended  to  be  hereby  remedied  was  the  ren- 
dering proper^  inalienable,  to  which  this  grant  ex- 
pressly tends,  for  the  benefit  of  no  person  whatever,  hut 
only  to  perpetuate  the  vanity  of  this  lady  and  h^r  pos» 
terity»  whidi  is  directly  within  the  mischicC 

(tf)  Anttf  v.;*;. 

GlBfiS 
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GiBBS  C.  J.    This  is  an  ejectment  brought  for  the 
recovery  of  certain  premises  in  Hertfor^ire.    As  to  a 
part  of  the  premises^  namely,  the  meeting-house  and 
burial  groimd»  I  am  now  to  take  it,  that  they  have  been 
already  recovered  by  ejectment,  and  that  this  action  is 
brought  for  the  residue;  and  the  question  is,  whether 
the  deed  be  void  as  to  that,  by  the  statute  9  G.  2.  c.  37. 
It  is  argued  to  be  void  on  three  grounds.     First,  if  it 
be  void  as  to  part,  it  is  said,  it  must  be  void  as  to  the 
whole.     If  the  objection  had  been  derived  from  the 
common  law,  it  is  admitted,  that  would  not  be  the  con* 
sequence;  but  it  is  urged  that  the  statute  makes  the 
whole  deed  void.     As  the  counsel  for  the  Plaintiff  puts 
it,  there  is  no  difference  between  a  transaction  void  at 
common  law,  and  void  by  statute :  if  an  act  be  pro- 
hibited, the  constrdction  to  be  put  on  a  deed  conveying 
property  ill^pUy,  is,  that  the  clause  which  so  conveys  it, 
is  void  equally,  whether  it  be  by  statute  or  common 
law :  but  it  may  happen  that  the  statute  goes  further^ 
and  says  that  the  whole  deed  shall  be  void  to  all  intents 
and  purposes;  and  when  that  is  so,  the  Court  must  so 
pronounce,  bccaiise  the  legislature  has  so  enacted,  and 
not  because  the  transaction  prohibited  is  iUegal.    I  can- 
not find  in  this  act  any  words  which  *make  the  entire 
deed  void.    The  words  are,  <<  all  gifts,  grants,  convey- 
ances, appointments,  assurances,  transfers,  and  settle- 
ments whatsoever  of  any  lands,  or  of  any  estate  or  interest 
therein,  shall  be  absolutely  and  to  all  intents  void." 
I  think  this  g;rant  of  that  interest  in  land,  which  by  the 
terms  of  the  grant  is  to  be  applied  to  a  charitable  use^  is 
void ;  but  I  think  the  statute  makes  nothing  more  void, 
and  that  the  deed,  so  far  as  it  passes  other  lands,  not  to 
a  charitable  use,,  is  good.    Therefore  that  argument 
fails.    The  Plaintiff's  counsel  next  insists  that  the  resi- 
due of  the  land  is  applicable  to  a  charitable  use^  because 
the  condition  is  that  the  donee  shall  keep  in  rq)air  a 

vault 
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1 8 15.       subject  to  a  reference,  which,  comprehendibg  all  differ-* 
Moore'    ^°^^  respecting  rent,  embraced  the  replevin  which  was 
tf.  the  occasion  of  the  Defendant's  bond,  but  it  was  ex- 

BowmaKer.  pressly  agreed  between  the  parties,  that  nothing  in  thai' 
agreement  contained  should  discharge  the  sureties  in 
the  replevin  of  the  19th  o(  January  18 14,  and  that  no 
proceedings  should  be  had  in  that  replevin  cause  pend« 
ing  the  reference.     This  reference  and  agreement  were 
entered  into  without  the  knowledge  of  the  Defendant. 
The  arbitrators  awarded  in  Jidy  18 14,   that  Shirreff 
should  pay  the  rent  on  the  8th  ot  August  18 14,  and  the 
Haintiff,  under  the  cognomt^  on  the  7th  of  September  ea'- 
tered  up  judgment,  and  took  in  executiop  the  stock  of 
Shirr^;  and  that  being  insufficient,  arrested  him  for 
the  residue :  he  was  in  consequence  rendered  unable  to 
carry  on  his  farm,  and  absconded,  leaving  the  Defend- 
ant liable  on  this  bond.    The  Plaintiff  had  removed  the 
replevin  cause  into  this  court  by  writ  of  aceedas  ad  cu- 
riam on  the  14th  of  April  1814,  gave  a  rule  to  dedaie 
»        in  replevin  on  the  25th  of  May  18 14,  and  on  the  25th 
of  January  18 15,  and  not  sooner,  signed  judgment  of 
nonpros^ for  want  of  a  declaration,  issued  a  writ  of 
retomo  habaido  on  the  ist  of  February  181 5,  and  issued 
a  capias  against  the  Defendant  on  the  6th  of  June  1815, 
returnable  in  three  weeks  of  the  Holy  Trinity.    Upon 
these  fiicts  Pell  Serjt.  had  obtained  a  rule  nisi  to  set 
aside  the  proceedings  in  this  action,  contending  that 
the   Plaintiff  having  by  the  reference  given  time  to 
Shirreffy  had  thereby  discharged  the  Defendant  and  the 
other  surety  in  the  replevin  bond. 

.  Best  Seijt.  now  shewed  caus^  This  rule  has  been  ob^ 
t;iined  upon  a  supposed  analogy  to  the  cases  of  bail. 
But  die  facts  are  not  similar;  all  the  cases  where  bail  have 
been  discharged  have  proceeded  on  the  ground  that  the 
bail  are  for  a  time  prevented  from  doing  that  which  diey 

have 


Moore 
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liave  a  right  to  do.  hi  the  case  otBrickwood  v.  Anniss^a)^ 
the  Court  held  that  as  the  bail  were  not  prevented  from 
surrendering  their  principal,  tliey  were  not  discharged. 
It  is  common  practice  to  take  a  verdict  at  nisiprtus  sub*  Bowmaker. 
ject  to  a  reference,  but  it  never  yet  was  heard  of,  that 
by  referring  a  cause,  the  bail  were  discharged  in  a  case 
where  there  has  been  a  verdict.  The  bail  may  be  put 
in  a  worse  situation,  and  yet  not  discliarged,  by  the  De* 
fendant  giving  a  cognaoit,  for  he  thereby  accelerates  ' 

execution ;  but  it  was  nevertheless  held  in  Hodgson  v. 
NugerU  (b)  that  the  bail  were  not  thereby  discharged ; 
butindependently  of  that  case,  which  has  been  questioned, 
the  principle  on  which  the  bail  are  discluu*ged  or  not  dis- 
charged by  a  cognaoity  is  laid  down  in  Crofts  v.  Johnson  {c) 
9XiA  Bawsfidd  v.  Tavoer  (d)^  and  it  docs  not  entitle  the 
I>efendant  to  his  present  application. 

PelU  contra  J  urged  that  that  principle  did  not  operate 
to  prevent  his  making  the  rule  absolute.  The  agree- 
ment of  3d  March  18 14,  and  all  the  subsequent  pro- 
ceedings in  consequence  thereof,  took  place  without 
the  privity  of  the  Defendant,  who  in  consequence 
b(  Shhrcff^ and  the  PlaintiiF  entering  into  these  terms, 
was  deprived  of  all  chance  of  indemnity.  If  the  replevin 
cause  in  which  tlie  Defendant  was  surety,  had  gone 
on  to  judgment  in  the  regular  course,  probably  the 
present  Defendant  could  in  some  maimer  have  proceed- 
ed against  those  goods  which  the  Plaintiff  in  September 
took  in  execution.  If  the  now  Plaintiff  had  used  due 
diligence,  he  might  have  had  judgment  of  non  pros 
against  Shirreff' on  30th  May  1814,  whereas  the  Defen- 
dant has  no  notice  of  any  proceedings  till  June  iSr^f, 
and  in  the  mean  time  all  the  property  is  swept  away, 

(a)  Ante,  ▼•614,  (V)  Antey  v.  3x9. 

(^)  5  r,i?.  377.  (^)  -r/;;/if,  iv.  456. 

out 


382  CAS£S  IN  MICHAELMAS  TERM 

1 815.  eut  of  which)  if  the  Plaintiff  had  proceeded  with  dili- 
gence in  the  replevin  suit,  the  Defendant  would  have 
had  the  opportunity  to  indonnify  himself  by  an  action 


BffOOSE 

BowMAKBB.   against  the  principal 


G1BB8  C.  J.     The  principle  was  first  adopted  in  the 
Court  of  Chancerjr,  that  if  a  creditor  gives  time  of  pay* 
ment  to  his  principal  debtor,  without  giving^  notice  to  the 
surety,  the  surety  no  longer  remains  liable  to  the  ddt. 
The  courts  of  law  in  late  days  have  acted  on  the  samepruH 
ciple,  and  applied  it  to  the  case  of  bail ;  for  when  the 
Plaintiff  has  given  time  to  the  principal,  the  bail  are  put 
in  a  new  situation ;  for  as  the  Plaintiff  could  not  dur- 
ing that  time  take  the  Defendant,  so  neither  can  tbe 
bail,  whose  right  grows  out  of  the  Plaintiff's.     But  what 
is  the  present  case  ?  Sureties  in  replevin  cannot  at  any 
time  take  the  goods  of  the  Plaintiff  and  restore  them  to 
the  aivowant.    As  to  the  other  part  of  the  CBse^  the 
agreement  between  the  Plaintiff  and  Defendant  ia  re- 
fer resembles  a  rule  to  refer  the  quantum  of  damagei^ 
and  there  the  bail  are  answerable  for  the  amount :  this 
has  no  resemblance  to  the  case  where  the  bail  are  pre- 
vented from  rendering  the  principal,  and  therefore  there 
is  no  ground  £br  the  application* 

Rule  discharged. 
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Gernon  v.  The  Royal  Exchange  Assurance.     Nov.  %4. 

n^HIS  was  an  action  on  a  policy  of  Insurance  on  sugar  An  aisured  b 
by  the  Mary,  from  Liverpool  to  Calais^  or  the  ship's  ^''^''^^'l^  * 
port  of  discharge  in  thfe  British  Channel.     Upon  tihe  for  acquiring  a 
trial    of  the  cause  at   GmldAaU,  at  the  sittings   after  f«U  knowledge 
JVimty  term   1815,  before  Gibbs  C.  J.,   the  Plaintiff  f^^^"^ 
sought  to  recover  as  for  a  total  loss.    It  appeared  that  the  cargo,  before 
ship  sailed  on  ist  December  1814,  and  meeting  with  tem-  ^*  "•  ^"°**  *® 
pe^tuous  weather  on  the  20th,  put  back  into  LdverpooL  \^T^^  ^an^ 
On  the  same  day,  one  of  the  owners  there  resident,  don  to  the 
apprised  his  agent  in  London  of  her  return ;  and  that  ""^w"^**" 
it  was  presumed  there  would  be  some  damage  from  the  loss. 
salt  water :  this  was  stated  to  the  Defendants  on  the  22d,  Where  acaigo 
who  bq;ged  the  assured  would  acf  as  if  they  were  un-  ^^  ""^^  ^' 
insured.     On  the  21st,  surveyors  were  employed  to  "^8®°°y.««* 
inspect  the  condition  of  the  sugar,  and  the  master  made  Into  port  on 
a  protest     On  the  24th,  the  owners  wrote  that  the  sothiXff/w^r 
cargo  had  been  discharged,  and  was  about  to  undergo  umMppcd  and 
a  proper  survey,  and  that  from  present  appearances,  the  examined  on 
number  of  chests  which  had  received  damage  would  *''**  h^-J^* 
not  be  at  all  equal  to  what  they  had  feared,  and  might  receive  the 
have  been  expected ;    and  they  requested  the  under*  complete  re- 
writer's  permission  to  proceed  with  the  cargo  to  the  port  P®^  ^i.  ^^^' 
of  Havre,  or  to  the  ship's  original  destination.     The  January,  held 
defendants,  transacting  no  business  on  the  26th,  re-  ^^^  ^  ^b^n- 
ceived  this  communication  on  the  27th ;   they  refrained  j^j^J^ 
from  mfdcing  any  observation  thereon.     On  the  29tb,  was  made 
the  owners  wrote^  renewing  their  application  for  per-  !^^*.'**" 
mission  t6  go  to  a  second  port,  and  added,  that  after  though  the 
a  minute  inspection  of  the  sugars,  upwards. of  290  plaintiff 
boxes  were  found  to  have  received  more  or  less  damage,  ,neantime  con- 
a  Qumbcir  far  exceeding  what  they  had  at  first  reason  to  templated  that 

the  lots  would 
be  partial,  and  that  the  adventure  might  be  punned. 
If  a  cargo  be  ao  much  damaged  that  it  is  not  fit  to  be  sent  forward  to  a  marked 
the  assured  may  abandon  as  a  total  loss. 

exp^; 
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expect;  and  many  of  the  packages,  vhich  the  water 
was  supposed  not  to  have  actually  penetrated,  were 
nevertheless  so  discoloured  by  the  general  humidity,  9S 
to  be  much  deteriorated,  and  it  was  impossible  to  say 
how  fiir  the  real  injury  might  extend.    Under  those 
circumstances,  they  had  advertised  the  damaged  part  of 
the  cargo  for  sale  by  auction,  conceiving  that  measure 
to  be  the  best  for  the  Defendants'  interest.     On  2d 
Jattuatyj  the  Defendants  being  applied  to  for  instruc- 
tions, declined  giving  any  directions  upon  the  subject 
of  the  damaged  goods.     On  the  7th  of  Jamtaiy  the 
owners  having  obtained  a  formal  protest  and  certificate 
of  survey,  and  of  the  damage  of  the  cargo,  sent  them 
to  the  Defendants,  adding,  that  it  i^peared  by  the  lat- 
ter, that  the  greater  part  of  the  cargo  was  destroyed* 
and  that  the  whole  had  sufiered  deterioration,  insomuch 
that  they  could  not  think  of  sending  any  part  of  the 
caigo  forward,  and  they  signified  to  the  insurers  their 
intentipn  of  abandoning  the  wholes  and  that  it  would  be 
brought  to  sale  on  a  day  named.     Upon  the  result  of 
the  sales,  the  loss  appeared  to  amount  to  somewhat 
more  than  one-third  of  the  amount  insured*     The  de* 
'  fendants  contended,  first,  that  this  was  in  its  nature  not 
a  total,  but  only  a  partial  loss;  and  secondly,  that  if 
otherwise^  yet  the  abandonment  came  too  late  to  con- 
vert it  to  a  totalloss.     His  Lordship,  pursuing  the  rule 
which  he  had  always  adopted  in  similar  casea,  left  it  to 
the  jury,  whether  the  cargo  was  fit  to  be  sent  forward 
to  amarket ;  if  it  was  fit  to  proceed*  it  ought  to  be.seot 
on ;  if  it  was  not,  the  Plaintiffib  had  a  right  to  abaodoBy 
if  they  did  it  in  a  reasonable  time*     They  ought  to  have 
a  sufficient  time  to  examine  whetheV  it  were  worth  their 
while  to  pursue  the  adventure,  and  until  they  had  had 
an  opportunity  of  exerci&ing  their  judgment,  Uiey  ooght 
not  to  be  prejudiced.    The  time  taken  for  commanica- 
tion  between  London  and  Liverpool  was  to  be  taken 

into 
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into  the  account,  as  proIongiDg  the  period  necessary. 
for  their  election ;  and  he  left  to  the  jury  the  question, 
whether    the  time  which  the  Plaintiff  had  taken  for 
making  his  abandonment,  was  longer  than  was  sufficient    The  Rotal 
for  ascertaining  and  judging  of  the  state  of  the  cargo.    ]^^^^^ 
The  jury  found  that  the  sugars  w^re  so  much  dete- 
riorated, that  the  voyage  was  not  worth  pursuing^  and 
that  the  assured  had  abandoned  in  a  reasonable  time 
and  found  a  verdict  for  the  Plaintiff  for  a  total  loss 
minus  a  sum  which  the  Ddendahts  had  paid  into  court, 
to  cover  a  partial  loss,  subject  to  the  latter  question, 
which  His  Lordship  reserved,  whether  the  Plaintift  had 
taken  a  bnger  time  to  make  their  election  than  the  law 
allowed  them. 

Shepherd^  Solicitor-General,  in  this  term,  obtained  on 
the  authority  of  Mitchell  v.  Edie  (a),  a  rule  nisi  upon 
the  point  reserved,  to  set  aside  the  verdict,  and  enter  a 
verdict  for  the  Defendant.  He  also  moved  pn  the 
ground  that  inasmuch  as  the  deterioration  had  scarcely 
exceeded  one-third  of  the  original  cost  of  the  cargo,  it 
was  not  a  case  where  abandonment  could  convert  the 
average  loss  to  a  total  loss ;  and  he  cited  Thompson  v. 
The  Royal  Exchange  Assurance  (6),  and  Anderson  v.  WaU 
lace  (c),  but  the  Court  refused  to  extend  the  rule  to  this 
point.  ' 

Lens  and  Vaughan^  Serjts.  shewed  cause.  They  con- 
tended that  the  evidence  proved  that  the  plaintiff  had 
taken  no  longer  time  to  form  his  judgment  on  the  pro- 
priety of  abandoning,  than  was  necessary  for  that  pur- 
pose; for  it  was  plain  from  the  correspondence,  that 
until  the  7th  of  January^  when  the  assured  first  ob-^  ^ 
tained  the  surveyor's  report  on  the  cargo,  he  was  not 

{a)  X  Term  Rep.  608.  {b)  16  East,  ai4« 

(r)  a  Maule  Iff  Sehv.  340. 
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in  poflieisicm  of  all  the  necessary  information  for  his 
guidance.  It  aj^ears,  that  up  to  the  date  of  the  pre- 
ceding letter  of  the  29th  Deeember^  the  assured  thought 
that  the  voyage  was  capable  of  being  pursued*  There 
had  been  the  most  ample  good  faith  in  the  Plaintiff's 
communications  with  the  Defendants,  who  refused  to 
interfere,  and  left  all  to  the  Plaintiff's  discretion  and 
management  ^ 

Best  and  Bosanquetj  Serjts.,  contra^  stated  the 
rule  to  be,  that  as  soon  as  the  assured  or  his  agent 
has  a  fair  opportunity  to  make  up  his  mind  upon 
the  state  of  the  cargo^  he  shall  abandon.  ^tDOodv. 
HenckiU  (a).  The  Plaintiff  had  previously,^  by  his  letter 
of  the  29th  December^  given  the  Defendants  notice  of  his 
election  to  send  forward  the  part  of  the  cargo  that  had 
been  preserved,  and  to  sell  for  the  benefit  of  the  De- 
fendants that  which  was  damaged,  treating  the  loss  as 
partial :  and  he  could  not  afterwards  revoke  his  elec- 
tion. In  the  case  of  Anderson  v.  The  Royal  Erchange 
Assurance  (i),  it  was  held  that  an  abandonment  of  a 
sunken  cargo  of  provisions  must  be  made  on  uotice  of 
their  sinking,  not  a  month  after,  upon  their  being 
fished  up  and  inspected.  The  Plaintiff  is  not  warranted 
in  withholding  his  election  while  he  is  ascertaining  the 
state  of  the  intended  market,  or  speculating  on  the  rise 
and  fall  of  prices :  neither,  while  he  is  pursuing  his 
inquiries,  ought  he  to  do  any  act  that  can  alter  the  state 
of  the  property,  or  deal  with  them  as  if  they  were  his 
own.  There  is  reason  to  infer,  that  pending  the  delay 
which  intervened  between  the  20th  of  December  and  the 
9th  of  January^  the  damage  occasioned  to  the  sugars 
by  the  sea  water  had  much  increased,  for  want  of  the 
Plaintiff's  speedy  care,  and  it  is  unfiur  that  this  loss 
should  be  thrown  on  the  underwriter.  The  Defendants' 


{a)  I  Park  I/u^  6  Ed.  a39. 
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instructions  to  treat  the  goods  as  if  the  Plaintiff  was  un-        1815. 
insured,  must  be  taken  with  reference  to  the  Plaintiff's 
election  to  consider  this  as  a  partial  loss ;   for  if  the 
Defendants  had  known  it  was  to  be  a  total  loss,  they    Tho  Royal 
would  themselves  have  assumed  the  direction  of  the  sale :    1^^!!|^^ 
and   although  on  the  29th  of  December  the  Plaintiff 
might  not  know  the  precise  extent  of  the  injury,  he  must 
have  known  enough  to  enable  him  then  to  judge  of  the 
propriety  of  abandonment. 

GiBBS  C.  J.  delivered  the  opinion  of  the  Court.  It 
is  very  true  that  the  assured  must  always  elect  in  the  first 
instance^  whether  he  will  consider  a  loss  as  partial,  and 
take  to  the  property  himself,  or  as  total,  and  abandon 
to  the  underwriter.  This  is  the  law  in  all  cases  where 
the  assured  has  his  election  by  abandoning  or  not  aban- 
doning to  treat  the  loss  as  total  or  partial.  But  it  is 
equally  true,  that  the  first  instance  means,  after  the 
assured  has  had  a  convenient  opportunity  of  examining 
into  the  circumstances  which  render  abandonment  ex- 
pedient or  otherwise;  because  it  is  on  the  result  of  that 
examination  that  he  is  to  make  up  his  mind,  whether 
he  will  abandon  or  not.  Let  it  not  be  supposed  that  I 
accede  to  the  proposition,  that  the  assured  may  use  this 
latitude  as  an  opportunity  to  judge  of  the  state  of  the 
markets,  and  as  the  markets  fall  or  rise,  to  elect  whether 
he  will  abandon  or  not  abandon.  He  has  no  right  to 
govern  his  conduct  by  any  such  rule.  The  only  exa^ 
mination  he  may  make,  is  into  the  actual  state  of  the 
cargo,  to  ascertain  what  is  the  degree  of  damage, 
without  reference  to  the  state  of  the  markets.  It  is 
certainly  true  that  a  certain  amount  of  damage  was  at 
first  discovered,  but  the  assured  did  not  then  think  this 
cargo  so  much  damaged,  but  that,  as  to  a  considerable 
part,  the  adventure  might  be  pursued ;  though  a  part 
was  necessarily  to  be  disposed  of  at  LiverpooL    He  so 

considered 
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i8i5.        oaniidered  on  the  24th  oi December ;  he  so  considered 
^^^'     it  on  the  29th,  though  on  the  apth  the  Plaintiff  con- 
V.  Ndered  that  the  loss  would  be  much  more  extensive  than 

The  Royal  was  at  iSrst  supposed.  If  the  Plaintiff  had  so  treated  it, 
AssuRANGE.  ^  intending  to  pursue  the  adventure,  after  he  knew  tht 
ftill  extent  of  the  damage,  I  should  have  thought  that 
the  abandonment  was  too  late;  but  on  the  aptfathe 
assured  certainly  thought  a  part  of  the  cargo  was  in  a 
state  to  go  on.  On  the  ultimate  evidence,  by  the  letter 
of  7th  January^  it  appears,  and  the  jury  have  disposed 
of  the  &ct,  that  no  part  of  the  cargo  was  in  a  state  to 
go  on.  It  was  not  competent  to  set  up  this  abandon- 
ment on  the  7th,  if  the  assurers  were  fiilly  apprized  of 
the  facts  on  the  29th ;  but  I  think  it  appears  from  all 
the '  circumstances,  that  they  were  not  so  apprized  on 
the  29th,  and  that  the  cargo  had  not  then  undergone 
so  full  an  examination  as  was  afterwards  made.  They 
ought  to  have  a  reasonable  aiid  convenient  time  for 
their  inspection ;  if  they  had  been  dilatory  in  making 
their  survey,  it  would  have  been  a  very  different  case: 
though  the  Plaintiff  ought  not  to  be  pressed  too  closely 
on  this  point,  yet,  if  he  had  been  j^rossly  negligent;  and 
had  slept  over-the  business,  I  think  it  would  have  been 
an  answer  to  the  Plaintiff's  demand ;  but  here  is  no 
unreasonable  delay,  and  therefore  we  think  there  is  no 
ground  for  saying  the  abandonment  was  made  at  too 
late  a  period,  and  the  rule  for  a  new  trial  must  be 

Discharged. 
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fiaowN  V.  Garnier.  pUv,  %4 

pELL  Serjt.  moved  to  discharge  the  Defendant  out  An  affidavit  to 

of  custody,  on  a  defect  in  the  affidavit  to  hold  to  ^^V^^f''' 

bail,   which  stated  the  Defendant  to  be  indebted  to  the  carriages  hired 

PlaintiiF  in  15/.  and  upwards,   for  the  hire  of  divers  tothede- 
carriages  of  the  deponent,  hired  to  and  for  the  use  of  ^^ ,,  ^^ 

the  Defendant.     The  Defendant,  he  said,  might  have  and  labour 

the  use,  yet  not  be  answerable  to  the  Plaintiff,  unless  done  for  the 

he  oontracted  for  them,  and  they  might  have  been  hired  j^^  adding  at 

by  another  person,  who  .might  be  answerable  to  the  his  request. 

Plaintiff,  though  the  Defendant  had  the  use  of  the  car-  ^^^  'ufficient. 
riages.  Another  objection  was,  that  the  affidavit  stated 
the  Defendant  to  be  indebted  to  the  Plaintiff  for  work 
and  labour  done  for  the  Defendant,  but  it  did  not  aver 
that  the  work  and  labour  were  done  at  bis  special 
instance  and  request. 

Per  Curiam.  That  otgection  has  been  held  insuffi- 
cient; and  as  to  the  first,  *^  hired  to  the  Defendant" 
implies  a  contract,  and  is  equivalent  to  saying  ^^  1q(  to 
hire  to  the  Defendany  and  though  hired  to  the  De- 
fendant is  not  a  strictly  proper  expression,  it  is  not  an 
unusual  one. 

Rule  refused. 
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A  licence  to 
export  to  an 
hostile  country 
was  tocoBtinue 
10  force  for 
exporting  un- 
till  the  lotit  of 
September* 
The  ship 
cleared  at  the 
custonv-hooae 
in  London  on 
the  9th  Sep* 
iembery  and 
on  the  zath 
leceiyedher 
dearing  note 
at  GravejenJ, 
No  evidence 
being  given  by 
the  assured  to 
account  for  tbe 
delay,  held 
that  the  ship 
had  not  ex- 
ported the 
cargo  before 
the  ioth>  and 
that  the  in- 
.aurance  was 
void. 


Williams  v.  Marshall. 

HTHIS  was  an  action   upon   a  policy  of  insurance 
bearing  date  in   1809,   at   and   from  London  to 
Amsterdam^  then  an  hostile  port,  on  hides  by  the  sh^ 
Cotistantia :  it  was  tried  at  Guildhall  before  GilAs  C  J. 
at  the  situ'ngs  after  Trinity  term  18 15,  when  it  was 
proved  that  a  licence  for  the  voyage  had  been  obtained 
from  the  privy  council,  which  was  to  continue  in  force 
until  the  loth  of  September  for  exporting,  and  until  the 
1st  of  October  lor  tlie  ship's  return.     The  defence  was, 
that  the  voyage  was  illegal,  because  the  ship  did  not 
sail  within  the  time  warranted  by  the  licence.     The 
ship  cleared  on  the  pth  of  September  at  the  London 
custom-house,  but  did  not  arrive  at  Gravesend^  9sA 
deliver  over  the  papers  necessary  to  be  there  produced, 
Until  the  12th,  on  which  day  the  King's  searcher  proved 
that  he  delivered  to  the  master,  as  is  usual,  certain 
cbckets  received  from  London^  and  a  note  with  dates, 
called  a  clearing  note,  which  is   the  latest  document 
given  fo  the  master,  of  a  vessel  outward-bound  from 
London^  after  he  has  delivered  all  necessary  papers  at 
Gravesend.     He  is  not  required  to  sign  any  document 
at  Gravesend.      When  any  drawback  of  duty  is  to  be 
repaid  to  the  master  on  exportation,  he  cannot  entidc 
himself  to  the  drawback  without  producing  thi^  clear- 
ing note.     Gibbs  C.  J.  at  first  thought  it  must  be  coa- 
sidered  that  the  vessel  had  sailed  in  due  time,  for  diat 
she  had  commenced  her  voyage  by  dropping  down 
from  London  to  Gravesend^  and  licences  had  of  lat^ 
been  liberally  interpreted,  but  upon  the  evidence  given 
by  the  searcher  of  the  custom-house,  he  reserved  the 
point,  subject  whereto  the  jury  found  a  verdict  for  the 
Plaintiff. 

Lem 
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jLehs  SerjL  in  this  term  obtained  Ji  ruler  nzi/ to  set*       i8i>j. 
aside  the  verdict  and  enter  a  nonsuit;  lagainst  whichj'  r    ^^JJ^J]^ 

Shepherdj  Solicitor-iGeneral,  and  Best  and  Bosanquetj    *AKaAii. 
Serjts.  shewed  cause.     They  contended  it  was  hot  lie-* 
cessary  that  a  vessel  isnoutd  have  actually  sailed  within 
the  time  limited  by  tne  licence,  where  it  did  not  appear 
that  she  had  been  deficient  in  fair  diligence,  and  there 
was  no  cause  of  delay  imputed  to  the    Plaintifis  in 
this   case.       tjroning  v.  Crockett  {afy      Goede  Hoopf 
Pieters  (b)y   Schroder  v.   Vaux  (c).      The  principle   is 
tbereliy  ielstaDlished,  that  if  there  be  no  fraud,  the  ship 
shall  continue  to  have  the  lienefit  of  the  licence  after 
ttie  time  tnereiii  mentioned  ha^  expired.     Even  oh  a 
warranty  to  sail  betore  a  certain  day,  if  a  ship  has 
broken  grouna,  it  suffices.     To  export,  simply  means  to 
carry  out :  and  if  t&e  duties  are  paid,  aiid  the  change 
of  place  has  commenced,,  there  is  an  exportation.     To 
export  cannot  mean  to  convey  without  the  port,  for  if 
it  did,  exportation  cotild  hot  commence,  as  it  is  admitted 
it  does,  on  moving  from  Gravesend^  for  the  port  of 
London  extends  far  beyond  that  limit.     No  decisions 
had  indeed  occurred  on  the  question  whether  the  act  of 
clearing  at  the  custom-house  would  entitle  a  ship  to  the 
benefit  of  a  licence.     It  is  a  very  difiercnt  question,  what 
test  the  legislature  may  chuse  to  fix  for  entitling  parties 
to  a  drawback ;  and  there  is  also  a  material  distinction 
between  the  construction  of  a  revenue  act,  which  is  to 
be  construed  strictly,  and  of  these  licences,  which  are . 
to  be  construed  most  liberally ;  and  therefore^  even  if, 
6n  ttie  demurrer  now  pending  in  the  court  of  Exchequer 
in  the  case  of  the  King  v.  PougAet^  (which  is  a  suit  for 
me  additional  duty  imposed  by  the  stat.  52  G.  3.  c.  94- 

(fl)'3  Campb.  ^5.  (f)  3  Campi^  84. 

li^SdvfdrdsfUadihgDeMfonjiC 

Dd  2  on 
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1815.        on  all  hides  in  Gnat  Britain^  aod  is  resisted  on  the 
WiLUAMs     (P^^^^^d  t^^  ^®  Diefeadant's  hides  were  on  board  ship  for 
V.  exportation,  and  had  passed  the  custom-house  before 

^^^*^"^^*'    the  day  appointed  for  the  operation  of  the  act  to  take 
places  although  not  yet  got  to  Gravesendj  and  were 
therefore  to  be  <x>nsidered  as  ah-eady  exported,)  the  de- 
cision should  be  adveise  to  the  subject;  that  wonld  not 
govern  this  casa     The  appointment  of  Crravesend  as 
the  phice  where  certain  acts  are  to  be  done,  is  a  mere 
fiscal  regulation  to  prevent  fraud,  for  if  the  drawbacks 
were  to  be  paid  in  London^  there  would  be  fneqoent 
opportunities  to  re»knd  the  goods,  and  defraud  the 
revenue.     But  if  the  master  of  a  vessel  shoqld  chuse  to 
relinquish  his  drawback,  it  does  not  appear  that  there 
•     would  be  any  occasion  for  him  to  bring  to  at  Gravetend, 
and  in  that  case  no  limit  for  the  commencement  of  his 
voyage  can  be  assigned,   except   the  clearing  at  the 
custom-house  and  breaking  ground  from  London.    In 
a  case  where  the  vessel,  to  all  appearance  had  plainly 
transgressed  her  limited  time,  the  onus  to  excuse  the 
delay  would  be  incumbent  on  the  assured ;  but  where 
the  question  is  on  the  construction  of  a  doubtful  a* 
pression,  the  onus  lies  on  the  underwriter  to  shew  fraud 
or  laches.     And  therefore  the  plaintiff  was  not  called  on 
to  account  by  evidence  for  the  ship's  not  sooner  sailing. 
In  the  case  of  the  Goede  Hoqp^  PieterSj  SSr  W.  Stott 
called  on  the  underwriters  to- point  out  how  the  assured 
could  be  benefited  by  fraud,  where  his  apparent  interest 
was,  as  here  it  is,  to  use  dispatch. 

LeTiSj  in  support  of  his  rule,  urged  that  the  meaning 
of  the  word  to  export,  was  to  convey  out  of  the  port, 
and  not  simply  to  carry  outwards.  There  ought  not  to 
to  be  two, different  meanings  given  to  the  word.  The 
embargo^  which  was  taken  as  a  fact  in  the  case  of  the 
Goede  Hoop^  materially  distinguishes  that  case  from 

this, 
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this,  and  it  was  not  the  underwriter  who  was  to  shew 
the  existence,  but  the  assured  by  that  fact  shewed  the  ab- 
sence of  fi-aud.  In  cases  where  an  excuse  is  admissible,  the 
delay  b  always  to  be  accounted  for  by  the  assured,  and  •Mabshall. 
in  this  case  there  is  no  evidence  of  the  cause  of  the 
delay.  The  moment  a  ship  has  exported  goods,  the 
drawback  is  due,  therefore  a  master  would  be  entitled 
to  receive  the  drawback  on  breaking  ground  from 
London,  if  that  were  exportation  ;  but  he  is  not  entitled 
to  it  till  he  receives  his  dealing  note  at  Gravesend. 
The  ship  had  on  the  loth  done  much  towards  exporting, 
but  more  remained  to  be  done.  The  residue,  of  hia 
argument  was  stopped  by  the  Court. 

GiBBs  C.  J.  I  should  have  been  exceedingly  glad  to* 
find  that  this  licence  was  substantially  complied  with» 
The  voyage  to  be  performed  was  illegal  without  a- 
licence:  one  of  the  terms  on  which  the  licence  was 
granted,  is,  that  the  goods  shall  be  exported  on  or 
before  the  loth  September :  these  goods  were  not  cleared' 
at  the  custom-house  till  thepth  of  September:  the  ship 
had  not  sailed  on  the  loth  of  September.  On  the  12th 
she  was  at  Gravesendy  but  when  she  weighed,  it  does  not 
appear.  'Whether  she  was  covered  by  this  licence,  or 
not,  depends  on  the  question  whether  she  sailed  on  the 
I  oth.  I  cannot  say,  however  I  may  be  disposed  to  favour 
the  Plaintiffs,  that  the  clearing  at  the  custom-house  is 
an^  exportation.  Considerable  light  is  thrown  on  the 
question  by  the  fact,  that  by  the  regulations,  or  at  least 
by  the  practice  of  this  country,  the  drawback  is  not 
paid  till  after  the  passing  Gravesend;  and  therefore 
upon  the  interpretation,  which  has  prevailed,  of  those 
acts  of  parliament  which  ^ve  a  drawback,  it  appears 
that  ships  are  not  considered  as  having  exported  till 
after  passing  Gravesend;  therefore^  with  eveiy  diposition 
Dd  3  to^ 
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i8i;«        to  favour  this  action,  we  cannot  say  that  the  Plainttft 
*      -      '     are  eudtled  to  recover. 

WILLIAMS 

,"«     •     ' 
Ma»«iall.,  Rule  absolute  for  a  new  trial,  the  De- 

fendant admitting  the  two  polideft  as 
stated  in  the  declaration. 


itov.  %$•     3ir  Charles  Morgan,  Bart.  v.  £ow4Rds  ^od 

Others. 

Aleate  granted  HPHIS  was  an  action  of  covenant  fot  rent  on  three  sere- 

lST"^d         ral  colliery  leases.     Two  of  the  Itefendants  suffered 

•oughsr  A      j"<Jgnient  by  default,  and  the  Defendant  JSrfir^r^/s  pleaded 

decUration  in     non  sunt  facta  ;  and  upon  the  trial  before  Richards^  B. 

^*°1^"!!!!  at  the  Monmouth  Summer  Assizes  1814,  a  verdict  was 
It  as  a  liberty  to  ^     ^  .     v  ^ 

make  sloughs:  found  for  the  Plaintiff  upon  the  second  and  third  counb 

held  that  by  ^f  the  '  declaration,  with  liberty  for  the  Defendant  to 

thenilewojf/-  '  "^ 

tur a  jociu,  the  "^^Y?  ^^  ^^f^r  a  general  verdict  for  himseljf^ 

Court  could 

be  the  word  -  ^^^  Serjt,  in  MichaelTnas  term,  accordingly  mpvied 
•oughsjonly  upon  the  ground  of  variances  afiecting  the  secox^ 
thlSwnot^a  ^^  ^^^^^  counts,  and  also  moved  to  arrest  the  judgment 
fatal  variance.    ^^  the  third  count.     The  Court  directed  the  poipts  to 

A  declaration  be  submitted  to  them  in  the  shape  of  a  special  case,  b? 
described  lands      u*  1    •*  j      ,         ,  ■      ,  *.     , 

demised  to  be    ^"^^*^  '^  "^^  appeared,  that  the  second  count  recited  f 

in  the  parish  of  lease  to  the  Defendants  of  a  colliery,  with  a  grant  of 

Se*dif  d^  "  "^''^•''  ^"^  ^K»  ^"^^^  ^"^^»  ™"»  ^d  n^^l^^  P'^  sb«>ft% 
mised  lands  in  "  levels,  and  sloughs :"  the  indenture  produced  tp 
the  parishes  of   verify  this  allegation,  contained  a  grant  of  "  liberty  tp 

C^rtheid  fhe  "  ^'ft  *"^?^»  ^'"^^^^  ^"°'  and  make  pits,  shafts,  levds, 
variance  fatal.  ".  and  soughs."  The  third  count  ilfscrilnfl  thp  pift- 
occ^rioiiVof"  ^-T  ^"^"^^^  '?^  *P  indenture  thcTfin  stated,  as  being 
A.  B.  &  C,       '*  8^"?^®  ip,  ^^P«hK  of  Jifd^s  ^d  JUfffiej^iMd^S^t 

intended  of  the  tljen  in  the  occupations  otW^Leads^  Abraham  Edwards, 
several  occupa-  -. 

tionsof-^.A  «"^ 


IX  TBE  FlFIT-SIXTH  YeaR  OF  6E0RG£  III. 


395 


«nd  Amey  Bimardi**  The  indenture  given  in  mUeact 
dttseribed  die  preiatses  as  ^*  situate  in  the  pariekes  of 
Bedwas  and  Moneytheuslqyne,  tlien  in  the  several  occu*- 
paticms  of  W.  Lewis,  Abraham  Edwards,  and  Amey 
Edwards  "  It  wa«  objected  that  there  were  two  variances 
upon  this  count,  for  that  the  declaration  described  on^ 
parish  which  bore  the  conjoint  name  of  Bedwas  and 
JUdn€J/tAeuslayne,  whereas  the  deed  demised  lands  in  two 
parishes,  one  named  Bedwas,  the  other  named  Moneys 
theudoyne ;  the  other  was,  that  upon  the  declaration,  the 
land  appeared  to  be  in  the  joint  occupation  of  three  joint 
tenants,  whereas  several  parts  of  it  were  held  by  tliree 
seteral  tenants.  The  Court  treated  this  objection  very 
Hghtly.  The  covenant  alleged  in  the  third  count,  and 
proceed,  was  for  payment  of  the  rent,  "  clear  of  all 
*'  payments,  &c.  on  account  of  taxes,  &c.,  whether  in 
••  the  nature  of  property-tax  or  not,"  on  which-  the 
objection  was  made  in  arrest  of  judgment,  that  this  wat 
«n  illegal  covenant,  and  totally  void. 


Shepherd,  Solicitor-General,  for  the  PlaintiflfJ  con- 
tended, that  as  it  was  not  necessary  to  set  out  the  deedy 
fiOF  did  this  declaration  purport  to  give  the  tenor;  the 
insertion  of  the  word  <^  slough"  was  therefore  immaterial^ 
fi>iV  as  it  was  here  applied,  and  with  reference  to  this 
dfted,  it  was  insensible,  whether  understood  of  a.woundk 
orof  a  quagmire,  and  did  not  vitiate ;  the  statement  of 
the  liberty  to  make  soughs^  which  was  intended,  woi- 
not  necessary  to  the  shewing  that  the  Plaintiff  haa  a 
geod  cause  of  action  for  rent,  and  therefore  might  saibly 
be  omitted.  As  to  tiic  second  pointy  it  did  notnecessarily 
fellow  that  the  words  parish  of  B.  and  Jtf.  meant  that 
B.  and  M  were  one  parish.  Part  of  the  land  might 
be  in  the  parish  of  B.,  and  part  might  be  in  M.  If 
premises  were  described  as  being  in  the  city  of  Ijondon 
and  Wiiimimierf  it  would  be  eenly  understood  not  to 
Dd  4  be 
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be  spoken  of  one  city  bearing  that  compound  nam^ 
but  that  the  latter  place  was  described  siinply  by  its 
name,  without  stating  its  character,  whether  it  were  a 
city,  borough,  parish,  viU,  or  lieu  conus.  It  waa  not 
necessary  to  pursue  the  deed  in  stating  that  the  demised 
premises  were  in  a  parish,  any  other  adequate  descrip- 
tion of  the  land  would  suffice.  As  to  the  third  otgeo- 
tion,  it  is  disposed  of  by  the  cases  of  Fuller  ▼•  Ah' 
boU  (a),  Beadshaw  v.  Balden  {b\  and  Tinkler  y.  Prenn 
tice.  (c) 


Pell  for  the  Defendants  abandoned  the  diird  point. 
As  to  the  second,  the  word  **  slough''  cannot  be  re. 
jected ;  in  many  cases  even  the  variance  of  a  letter  in  mia. 
describing  a  contract  vitiates  the  record.  The  Queen 
V.  Drake  (d),  ad  Res.  by  Pawys  J.  Dremy  v. 
Tvoiss  (e  J.  BuUer  J.  lays  it  down,  that  a  trivial  variation 
ih  setting  out  a  contract,  a  record,  or  any  written  in- 
strument, is  fatal,  Pill  v.  Green  (/).  The  Plaintiff 
declared  on  a  covenant  to  drain  the  Cellar  Beer  field, 
and  the  covenant  in  the  lease  was  to  drain  the  Alter 
Beer  field,  and  the  variance  was  held  fatal.  The  Plain* 
tiff  describes  the  demise  upon  which  he  claims  the  rent, 
as  a  demise  whereby  he  granted  the  Defendant  per- 
mission to  commit  waste  by  making  ^  sloughs''  in  the 
land,  of  what  utility  such  a  privilege  would  be  to  the 
Defendant,  is  not  now  the  point  to  be  considered ;  his 
answer  to  the  action  is,  **  I  never  was  party  to  a  deed 
wEereby  the  lessor  granted  me  any  such  privilege."  Tlie 
variance  therefore  u  fiUaL  The  third  count  describes 
all  the  premises  as  lying  in  one  parish,  called  £•  and  JUl, 
and  the  deed  proves  no  demise  of  any  land  lying  in  any 
such  parish  of  that  name,  which  also  is  a  fiual  variance. 


(a)  jtntet  >▼•  104* 
(S)  AnU^  !▼•  59. 
(c)  AnUt  IT.  549* 


(^0  Salk.  660. 


Tie 
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The  SdUcUar-General  replied. 

GiBBS  C.  J.  Ab  to  the  second  objection,  the  count 
which  describes  the  premises  to  lie  in  the  parish  o^ 
Bedaoas  and  MoneytheusUyne^  most  be  taken  to  mean 
one  parish,  which  bears  that  compound  name,  and  the 
deed  being  diflferent*  it  is  a  fatal  variance.  Another 
variance  in  the  second  count  was  relied  on,  and  to  judge 
whether  it  .was  fatal,  we  must  weigh  its  materiality  in 
stating  the  deed.  The  Plaintiff  does  not  profess  to  set 
out  the  tenor  of  the  deed,  but  to  state  the  contract  in 
substance ;  and  if  it  be  mis-described  in  substance,  the 
objection  is  fatal.  The  declaration  describes  the  demise 
as  accompanied  with  thie  privilege  to  make  sloughs,  and 
the  deed  has  it  soughs :  it  is  urged  that  these  two  are 
different  things,  and  we  agree,  that  if  the  declaration 
describes  the  demise  as  a  letting,  accompanied  with  a 
privilege  of  doing  something  whidf  the  deal  gives  him 
no  privilege  of  doing,  it  would  be  fatal.  Suppose  the 
word  had  been  <*  slough"  in  the  deed,  and  the.tenant 
had  made  an  artificial  qoagmir^  and  the  lessor  had 
brought  an  action  of  waste  for  it,  and  the  tenant  had 
justified  under  the  deed,  I  think  the  Court  would  haiae 
said,  noscihar  a  sociis,  and  finding  this  word  joined  with 
things  which  are  useful  in  working  mines,  and  that  no 
such  purpose  can  be  attributed  to  the  word  slough,  in 
any  sense  of  it,  I  at  least  should  have  said,  it  is  a  mis- 
spdling  of  the  word  sough,  a  thing  which  is  useful  for 
working  mines:  if  so,  I  think  this  is  not  here  a  fiital 
variance,  and  that  the  verdict  may  be  supported  on 
this  count 


Chambrb  J.     It  would  have  been  a  wasting  of  the 
land  to  have  granted  licence  to  make  a  slough,  meaning 

aquajf- 
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1815. 

MOBGAN 

V. 

i8f6. 
February  1%. 

Where  two  of 
three  joint 
covenantors 
tnfier  judg-^ 
ment  by  de-' 
fault  on  counts 
on  several 
deeds,  and  the 
third  defends 
amd  succeeds 
onsomecountsy 
the  Plaintiff     ' 
cannot  hold  his 
judgment  on 
those  counts 
against  the 
other  two. 

In  such  case 
neither  party 
IB  entitled  to 
costs  on  the 
counts  on 
which  the 
Plaintiff  fails. 


a  quagmire ;  therefore  it  cannot  be  preeumed   {a)  that 
such  is  the  meaning. 

Ji|dgri)e9^  &>r  tb^  Defendant  on  the 
second  count,  an4  for  the  Plaintiff  on 
the  third. 


In  tins  case,  the  other  tWQ  Diefendants  having  sufffereij 
Judgment  by  default  on  all  the  counts,  the  pro- 
thonotary  taxed  iuU  costs  for  the  Plaintiff  on  all  the 
counts  notwithstanding  the  aj^ove  decision,  conceiving 
that  inasmuch  as  the  three  Defendants  had  jointly 
become  possessed  of  these  leases  as  devisees  of  the  ori^- 
nal  lessor,  (which  was  the  fact,  and  was  averred  in  the  de- 
claration), the  Defendant  Edwards f  who.  alone  defended, 
would  be  entitled  to  recover  from  the  others,  in  the 
shape  of  contribution,  the  entire  costs  of  those  couota, 
on  which,  though  they  had  confessed  judgment,  be  bad 
obtained  a  verdict 

Pell  Seijt.  in  this  term  obtained  a  rule  nisiy  that  die 
psothoRotary  might  review  his  taxation.  It  was  so^ 
fieiently  liard  on  the  Defendant  if  he  should  not  be 
entitled  to  have  costs  taxed  for  him  on  the  two  counts 
wherein  the  Haintiff  had  unnecessarily  set  out  two  very 
long  indentures,  and  had  failed;  but  admitting  diat 
the  practice  of  the  Court  did  not  entitle  him  to  the 
costs  of  those  counts,  at  least  the  Defendant  was  not 
liable  to  pay  costs  on  them.  Penson  v.  Lee  (ft).  The 
HaintifP  cannot  now  even  maintain  his  judgment 
against  the  other  two  on  the  counts  found  for  th^ 
Defendant  Edwards.    Porter  v..  Harris*  (c) 

(ii)But  as  tQthQ  pNMk  acA  Go$diitk  on  deinise^of  Armrygf 
Y,  JVfliiert  qnteiiYf  67l,j  (^hicl^  was  n^  pte^V  cfmirfiS  qif^rt 
ttecne  meiiuJ, 


ih)%Boj.f^  PMsso* 


(c)  %  Lev,  6s* 


Shefiieydf 
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Shepherdy  Solicitor-General,  endeavoured  to  support 
the  taxation  on  the  authority  oiNorris  v.  WdUbron  (a), 
which  clearly  established  the  practice  of  this  Court  to 
be,  that  if  the  Plaintiff  succeeds  on  one  count,  he  is 
^(itl^  to  the  costs  of  his  whok  dedaratkm,  which  was 
Qonfirmed  in  Teasdale  y»  Spicer.  {b) 


i8i6. 


I^U  in  support  of  his.  rule  urged,  that  th|e  practice 
had  been  altered  in  Penson  v.  Lee^  and  was  now  con- 
fitrmf^ble  to  the  practice  of  the  Court  of  King's  Bench* 

Per  Cttriam.  As  the  practice  ot  this  Court  is  now 
settled,  neither  party  is  entitled  to  the  costs  of  these 
counts :  the  circumstance  relied  on  by  the  prpthonotary 
does  not  take  it  out  of  the  general  rule.  In  tort,  the 
Plaintiff  inight  sustain  his  judgment  against  those  De« 
fendaiits  who  had  suffered  judgment  by  default,  but  in 
covenant  he  cannot  hold  his  judgment  on  these  counts 
against  the  two.  Therefore  the  third  could  recover 
no  contribution  from  them. 

The  rule  must  be  absolute. 


(a)  %  W.  Bl  1199.  (^)  %  &r.  ^Pwll.  51. 
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1815. 

Nov.  %j.  WOODEOFFE  V.  WaTSON. 

An  amend-       JK  this  action  the  Plaintiff  originally  declared^  aad 

Plaiatiff*!  de-         delivered  a  particular  of  his  demand,  for  use  and 

daraticm  doet    occupation  to  October  18x3,  and  for  damages  for  the 

"^^'S^^'d'^   mismanagement  of  a  fium,  and  for  carrying  off  manort, 

fendint  to        ^^'^  foi^  ^^  ^^  of  ^^  action  against  an  undertenant 

jfhaddenovof  for  rent,  and  for  interest  on   the  balances^  against 

irhere  the        Watson  and  Caaiam^  and  the  Defendants  pleaded  the 

amendment       general  issue:  after  issue  joined,  the  Plaintiff  upon 

f^  iL^^   an  unattended  summons,  obtained  an  order  simply  for 

ant's  caie.        amending  his  declaration  upon  payment  of  costs,  witli- 

out  expressing  a  permission  to  the  Defendant  to  plead 

de  novo.     He  then  delivered  an  additional  particular 

for  half  a  year's  use  and  occupation  to  Majf  1814,^  to 

which  no  objection  was  made ;  and  havhig  stnidi  out 

the  name  of  Qyadamy  who  had  never  appeared,  nor 

been  served  with  notice  of  declaration,  he  sent  back  the 

issue  on  5  th  Jiify  1815,  indorsed  with  notice  of  trial  for 

the  ensuing  Lincoln  assizes,  which  were  on  the  15th,  and 

\  apprized  the  Defendant's  attorney  of  the  nature  of  the 

amendment    The  Defendant  refused  to  accept  the  issue 

so  sent  back,  until  the  costs  of  the  amendment  were 

taxed  and  the  amendment  actually  made,  and  until  the 

Defendant  had  had  an  opportunity  of  pleading  de  mwo, 

if  necessary.     The  Plaintiff  again  delivered  the  issoe 

on  the  7th,  and  the  Defendant  again  returned  it,  and 

re-delivered  on  the  i  oth  the  amended  declaraticm.    Oo, 

the  8th  of  Jidy  the  Plaintiff  procured  the  costs  to  be 

taxed,  and  gave  notice  of  trial,  and  carried  down  the 

record.     The  Defendant,   who  waa  under   terms  of 

accepting  short  notice  of  trial,   relying  on  his  ri^ 

to  plead  de  nooo^  as  a  matter  of  course  consequent  mi 

the  amendment,  did  not  appear  to  defend  the  cause, 

and 
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and  the  Plaintiff  recovered  a  verdict.  In  this  term 
Shepherd^  Solicitor-General,  for  the  Defendant,  obtained 
a  rule  nisi  to  set  aside  the  verdict  and  have  a  new  trial 
npon  the  ground  that  the  trial  and  notice  of  trial  were 
irregular,  for  that  the  rule  for  the  amendment  was  im* 
properly  drawn  up  by  the  Plaindfi^  inasmuch  as  it  did 
not  contain  liberty  for  the  Defendant  to  plead  de  n&oop 
to  wl^ch  he  was  entitled  as  a  matter  of  right. 

Copley  Seijt.  shewed  cause  against  this  rule.  He 
urged,  that  the  liber^  to  plead  de  nooo  was  not  a 
matter  of  course  incident  to  every  amendment,  but  only 
to  auch  as  changed  the  nature  of  the  defence. 

Gjbbs  C.  J.  agreed  that  an  amendment  often  was 
such  as  could  not  render  it  necessary  for  the  Defendant 
to  plead  dt  novo.  He  recollected  an  instance^  wherein 
Lord  Mansfidd  had  made  an  order  in  London  for 
amending  the  pleadings  in  a  quo  warrantOf  which  was 
tried  at  Dorchester  on  the  very  day  after  the  date  of  his 
order.  Heaih  J.  observed,  that  upon  attendances  before 
a  judge  at  chambers,  upon  a  summons  to  amend,  it  was 
a  question  continually  mooted  by  the  attomies  on  both 
sides,  whether  the  amendment  prayed  for  was,  under 
the  circumstances  of  the  case^  such  in  its  nature  as  to. 
entitle  the  Defendant  to  plead  de  noco^  therefore  it  was 
not  necessarily  and  in  all  cases  attended  with  that  effect. 

The  Solicitor-General  then  endeavoured  to  support 
the  rule,  upon  the  ground  that  the  Plaintiff  never  re- 
delivered the  issue  after  the  amendment  made;  and  the 
delivery  on  the  7th,  being  before  the  taxation  and  pay- 
ment of  costs,  put  the  Plamtiff  in  no  better  condition 
than  the  delivery  od  the  5th.  And  upon  tliis  ground, 
the  Court  made  the  rule 

Absolute. 


1815. 


woodroffe 

Watsok. 
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1815.        on  all  hides  in  Great  Britain^  and  is  resisted  on  the 
WiLUAMs     S^<^°<1  ^^  ^^  Defendant's  hides  were  on  board  ship  for 
V.  exportation,  and  had  passed  the  custom-house  before 

^^^^^SHALU    the  day  appointed  for  the  operation  of  the  act  to  take 
place^  although  not  yet  got  to  Grataend,  and  were 
therefore  to  be -considered  as  already  exported,)  the  de- 
cision should  be  adverse  to  the  subject;  that  would  not 
govern  this  casa     The  appointment  of  Graoesend  as 
the  place  where  certain  acts  are  to  be  done,  is  a  mere 
fiscal  r^[ulation  to  prevent  fraud,  for  if  the  dtawbadu 
were  to  be  paid  in  London^  there  would  be  frequent 
opportunities  to  re-land  the  goods,  and  defraud  the 
revenue.     But  if  the  master  of  a  vessel  should  chuse  to 
relinquish  his  drawback,  it  does  not  appear  that  there 
•     would  be  any  occasion  for  bim  to  bring  to  at  Gratoini^ 
and  in  that  case  no  limit  for  the  conmiencement  of  his 
voyage  can  be  assigned,   except   the  clearing  at  the 
custom-house  am}  breaking  ground  from  Ltmdaiu    In 
a  case  where  the  vessel,  to  all  appearance  had  plainly 
transgressed  her  limited  time,  the  onus  to  excuse  the 
delay  would  be  incumbent  on  the  assured ;  but  where 
the  question  is  on  the  construction  of  a  doDbtfid  ex. 
pression,  the  onus  lies  on  the  underwriter  to  shew  fraud 
or  laches.     And  therefore  the  plaintiff  was  not  called  on 
to  account  by  evidence  for  the  ship's  not  sooner  sailing. 
In  the  case  of  the  Goede  Hoop^  Piefers^  SSr  W.  ScoU 
called  on  the  underwriters  to  point  out  how  tiie  assured 
could  be  benefited  by  fraud,  where  hu  apparent  intdvst 
was,  as  here  it  is,  to  use  dispatch. 

Lens,  in  support  of  his  rule,  urged  that  the  meaning 
of  the  word  to  export,  was  to  convey  out  of  the  port, 
and  not  simply  to  carry  outwards.  There  ought  not  to 
to  be  two, different  meanings  given  to  the  word.  The 
embargo,  which  was  taken  as  a  fiu^t  in  the  case  of  the 
Goede  Hoopy  materially  distinguishes  that  case  from 

this, 
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thisy  and  it  was  not  the  underwriter  who  was  to  shew  18x5. ' 
the  existence,  bat  the  assured  by  that  fact  shewed  the  ab-  ^^^^ 
senc;e  of  fraud.  In  cases  where  an  excuse  is  admissible,  the  v.. 

delay  is  always  to  be  accounted  for  by  the  assured,  and  ^MABiHAix. 
in  this  case  there  is  no  evidence  of  the  cause  of  the 
delay.  The  moment  a  ship  has  exported  goods,  the 
drawback  is  due^  therefore  a  master  would  be  entitled 
to  receive  the  drawback  on  breaking  ground  from 
lAmdan,  if  that  were  exportation  ;  but  he  is  not  entitled 
to  it  till  he  receives  his  clearing  note  at  GravesefuL 
The  ship  had  on  the  loth  done  much  towards  exporting, 
but  more  remained  to  be  done.  The  residue,  of  his 
argument  was  stopped  by  the  Court. 

GiBBS  C.  J.  I  should  have  been  exceedin^y  glad  to 
find  that  this  licence  was  substantially  complied  with«. 
The  voyage  to  be  performed  was  illegal  without  a- 
licence:  one  of  the  terms  on  which  the  licence  was 
granted,  is,  that  the  goods  shall  be  exported  on  or 
be&re  the  loth  September :  these  goods  were  not  cleared' 
at  the  custom-house  till  the 9th  of  September:  the  ship 
had  not  sailed  on  the  loth  of  September.  On  the  12th 
she  was  at  Gravesend^  but  when  she  weighed,  it  does  not 
appear.  Whether  she  was  covered  by  this  licence,  or 
not^  depends  on  the  question  whether  she  sailed  on  the 
loth.  I  cannot  say,  however  I  may  be  disposed  to  favour 
the  Plaintifis,  that  the  clearing  at  the  custom-house  is 
an' exportation.  Considerable  light  is  thrown  on  the 
question  by  the  &ct,  that  by  the  regulations,  or  at  least 
by  the  practice  of  this  country,  the  drawback  is  not 
paid  till  after  the  passing  Gravesend;  and  therefore 
upon  the  interpretation,  which  has  prevailed,  of  those 
acts  of  parliament  which  give  a  drawback,  it  appears 
that  ships  are  not  considered  as  having  exported  till 
after  passing  Gravesend;  therefore,  with  every  dipodtion 
Dd  3  to. 
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to  Selyout  this  action,  we  cannot  say  that  the  Plaintift 
^^  are  entitled  to  recover. 

WILLIAMS 

Mab^^hall..  Rule  absolute  for  a  new  trial,  the  De* 

lendant  admitting  the  two  policies  as 
stated  in  the  decimation. 


Bfov.  %£•     Sir  Charles  Morgan,  Bart.  v.  Edwards  ^nd 

Others. 

Alette  granted  HP  HIS  was  an  action  of  covenant  for  rent  on  three  scve- 
l^w^tomake  J.  ral  colliery  leases.  Two  of  the  Defendants  suffered 
toughsr  A  j"<Jgnient  by  default,  and  the  Defendant  £<ftU7r£^5  pleaded 
decUraiion  in     non  sunt  facta  ;  and  upon  the  trial  before  Richards^  B. 

covenant  stated  ^^  ^y^^  Monmouth  Summer  Assizes  1814,  a  verdict  was 
It  as  a  liberty  to  ^     ^  t9  w^ 

make  sloughs :  found  for  the  Plaintiff  upon  the  second  and  third  counts, 

held  that  by  ^f  the  declaration,  with  liberty  for  the  Defendant  to 
the  rule  irojf/-  '  1.      ^      1      ' 

tur a  jociui  the  niove  to  enter  a  general  verdict  for  himself 

Court  could 

be  the  word  ^  -  ^^^^  Serjt,  in  Michaelmas  term,  accordingly  mpvied 

toughs,  only  upon  the  ground    of    variances  afiecting   the  second 

thldt^asn^^a  ^^  ^^^^^  counts,  and  also  moved  to  arrest  the  judgment 

fatal  variance.  ^^  ^^^  'l^^rd  count.     The  Court  directed  the  points  to 

A  declaration  be  submitted  to  them  in  the  shape  of  a  special  case,  by 
described  lands      l-i*^  1,         ,  ,  , 

demised  to  be    ^"     •  '^  "^^  appeared,  tbat  the  second  count  recited  ^ 

in  the  parish  of  I^ase  to  the  Di^fendants  of  a  colliery,  with  a  grant  df 

Se'dfef  di.  "  ^*^^y  ^"^  ^&  ^"^'  ^""^^^  ^"°»  ^^  """J^^  P'^  *bafti^ 
mised  lands  in  "  levels,  and  sloughs :"  the  indenture  produced  ^ 
the  parishes  of   verify  this  allegation,  contained  a  grant  of  "  liberty  tp 

C^heW  t'he  "  ^'ft  *^"?^»  ^^^^*  ^^^^  and  make  pits,  shafts,  levels 

variance  fatal.  ".  and  soughs."     The  third  count  described  thp  pi^ 

ocJirilVof"  ^^^^  deipisecj  b^  tfee  indenture  therein  stated,  as  being 

ji.  B.  &  C,  **  8ituat/3  in  tlje  pwi^  of  Bedms  ^nd  Mp^ie^ti^puslfspif^ 

intended  of  the  tljen  in  the  occupations  of M.  Lewis,  Jbraham  Edwards, 
tercral  occupa-  ^ 

tionsof^.A  and 


IX  TBE  FlFTY-glXTH  YeaR  OF  GEORGE  III. 


395 


«nd  Am€}f  BimardiJ^  The  indenture  given  in  eriiience 
described  Ae  premises  as  ^*  situate  in  the  parishes  of 
JSedwas  and  Moneytheuslqyne,  then  in  the  several  occu*- 
pations  of  W.  LewiSy  Abraham  Ectwards,  and  Amey 
Edwards.**  It  was  objected  that  there  were  two  vnrianee$ 
upon  this  count,  for  that  the  declaration  described  on^ 
parish  which  bore  the  conjoint  name  of  Bedwas  and 
Montytkeuslqyne^  whereas  the  deed  demised  lands  in  two 
parishes,  one  named  Bedwas^  the  other  named  Moneys 
iheusloyne ;  the  other  was,  that  upon  the  declaration,  the 
land  appeared  to  be  in  the  joint  occupation  of  three  joint 
tenants,  whereas  several  parts  of  it  were  held  by  three 
several  tenants.  The  Court  treated  this  objection  very 
fi^tly.  The  covenant  alleged  in  the  third  count,  and 
proved,  was  for  payment  of  the  rent,  "  clear  of  all 
*'  payments,  &c.  on  account  of  taxes,  &c.,  whether  in 
•*  the  nature  of  property-tax  or  not,"  on  which-  the 
objection  was  made  in  arrest  of  judgment,  that  this  was 
sn  illegal  covenant,  and  totally  void. 


Shepherd^  Solicitor-General,  for  the  Plaintiff,  con 
tended,  that  as  it  was  not  necessary  to  set  out  the  deed, 
fiOF  did  this  declaration  purport  to  give  the  tenor;  the 
insertion  of  the  word  <^  slough"  was  therefore  immaterial^ 
finv  as  it  was  here  applied,  and  with  reference  to  this 
deed,  it  was  insensible,  whether  understood  of  a.  wound* 
orof  a  quagmire,  and  did  not  vitiate ;  the  statement  of 
the  liberty  to  make  soughs^  which  was  intended,  woa* 
notnece$sary  to  the  allowing  that  the  Plaintiff  haa  a 
geod  cause  of  action  for  rent,  and  therefore  might  safely 
be  omitted.  As  to  die  second  pointy  it  did  not  necessarily 
fellow  that  the  words  parish  of  B.  and  Jtf.  meant  that 
B.  and  M  were  one  parish.  Part  of  the  land  might 
be  in  the  parish  of  JB.,  and  part  might  be  in  M.  li 
premises  were  described  as  being  in  the  city  of  London 
and  Wt§hiiimti9r9  it  would  be  emiy  understood  not  to 
Dd  4  be 
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be  spoken  of  one  city  bearing  that  compoond  nam^ 
but  that  the  latter  place  was  described  sunply  by  its 
name,  without  stating  its  character,  whether  it  were  a 
city,  borough,  parish,  vill,  or  lieu  tonus.  It  was  not 
necessary  to  pursue  the  deed  in  stating  that  the  demised 
premises  were  in  a  parish,  any  other  adequate  descrip- 
tion of  the  land  would  suffice.  As  to  the  third  objeo* 
tion,  it  is  disposed  of  by  the  cases  of  RdUr  ▼•  jlh" 
boU  (a),  Beadshaw  v.  Balden  (6),  and  TinUer  t.  Prm- 
tice.  {c) 


Pell  for  the  Defendants  abandoned  the  diird  point. 
As  to  the  second,  the  word  <<  slough"  cannot  be  re* 
jected ;  in  many  cases  even  the  variance  of  a  letter  in  mis- 
describing  a  contract  vitiates  the  record.  The  Qtieen 
Y.  Drake  (d)^  2d  Res.  by  Ponys  J.  Drewry  v. 
Twiss  {e  ] .  Bidler  J.  lays  it  down,  that  a  trivial  variation 
ih  setting  out  a  contract,  a  record,  or  any  written  in- 
strument, is  fatal,  Pill  v.  Green  (/).  The  Plaintiff 
declared  on  a  covenant  to  drain  the  Cellar  Beer  field, 
and  the  covenant  in  the  lease  was  to  drain  the  Jller 
Beer  field,  and  the  variance  was  held  fatal.  The  Plain- 
tiff  describes  the  demise  upon  which  he  claims  the  roit, 
as  a  demise  whereby  he  granted  the  Defendant  per- 
mission  to  commit  waste  by  making  *<  sloughs"  in  the 
land,  of  what  utility  such  a  privilege  would  be  to  the 
Defendant,  is  not  now  the  point  to  be  considered ;  his 
answer  to  the  action  is,  **  I  never  was  party  to  a  deed 
wEereby  the  lessor  granted  me  any  such  privilege."  Tlie 
variance  therefore  is  fiital.  The  third  count  describes 
all  the  premises  as  lying  in  one  parish,  called  B.  and  JLf 
and  the  deed  proves  no  demise  of  any  land  lying  in  any 
such  parish  of  that  name,  which  also  is  a  fiital  variance. 


(a)  jitiiet  >▼•  104. 
(S)  AnU^  !▼•  59. 
(c)  AnUt  iv.  549* 


Ci)  Salk.  660. 
(#)  4  r*  JL  55S- 


Tke 
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The  SMciton4ieneral  replied* 

GiBBS  C.  J.  Ab  to  the  second  objection,  the  count 
which  describes  the  premises  to  lie  in  the  parish  o^ 
BedoDos  and  Moneytheuslqyne,  most  be  taken  to  mean 
one  parish,  which  bears  that  compound  name,  and  the 
deed  being  diflferent*  it  is  a  fatal  variance.  Another 
variance  in  the  second  count  was  relied  on,  and  to  judge 
whether  it  was  fatal,  we  must  weigh  its  materiality  In 
stating  the  deed.  The  Plaintiff  does  not  profess  to  set 
out  the  tenor  of  the  deed,  but  to  state  the  contract  in 
substance;  and  if  it  be  mis-described  in  substance,  the 
objection  is  &tal.  The  declaration  describes  the  demise 
as  accompanied  with  the  privilege  to  make  sloughs,  and 
the  deed  has  it  soughs :  it  is  urged  that  these  two  are 
different  things,  and  we  agrees  that  if  the  declaration 
describes  the  dmise  as  a  letting,  accompanied  with  a 
privilege  of  doing  something  whidf  the  deetl  gives  him 
no  privilege  of  doing,  it  would  be  fatal.  Suppose  the 
word  had  been  **  slough"  in  the  deed,  and  the, tenant 
had  made  an  artificial  quagmire,  and  the  lessor  had 
brought  an  action  of  waste  for  it,  and  the  tenant  had 
justified  under  the  deed,  I  think  the  Court  would  haitt 
said,  noscihir  a  sociis,  and  finding  this  word  joined  with 
things  which  are  useful  in  working  mines,  and  that  no 
sudi  purpose  can  be  attributed  to  the  word  slough,  in 
any  sense  of  it,  I  at  least  should  have  said,  it  is  a  mis- 
qpeUing  of  the  word  sough,  a  thi«g  which  is  useful  for 
working  mines :  if  so,  I  think  this  is  not  here  a  fatal 
variance^  and  that  the  verdict  may  be  supported  on 
this  count 


1815. 
Morgan 

EnWABDS. 


Chambrb  3.    It  would  have  been  a  watting  of  the 
land  to  have  granted  licence  to  make  a  slough,  meaning 

aquajf- 
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^<»f'2Z.  Ex  parte  Nicholas. 

llVt^r"  L^^  ^^  ™^^  ^^^  *^-  Nichdas,    yAio   had 
who  has  omit*         heta  admitted  an  attorney^  but  had  nerer  praetued 

ted  to  takeout  fer  hsaself;  nor  taken  oat  his  oertificate^  but  had  fivr 

hifl  ceitificate  •  <■  •  •  . 

for  one  whole    ^^'^^  ^^™^  acted  as  an  assistant  to  another  gentlemaDf 

jrear  after  his    andthen,  frllingiU^  bad  discontinued  practice  altOj^eChar^ 
a^ssion,  is     igigiit  now,  bdng  reeoTered,  be  permitted  to  take  oat 
▼Old,  and  he     Ms  certificate  on  payment  of  a  small  fine, 
must  be  re- 

^^^^        GiMS  C  J.    The  statQte  stG^^c.  90.  s.  31^  saj9 
piactise.  that  everj  person    admitted  w^o    shall    n^lect  to 

obtaia  his  certificate  for  the  space  of  one  whole  year, 
shall  be  ineapable  of  practising  in  any  of  the  oonrts  bjr 
viftne  of  hk  admission,  and  the  admission  shall  befifon 
thenceforth  null  and  void.  Mr.  Nteiolas  most  there* 
fore  be  re-admitted. 

Ride  aibaolnte  to  readmit  the  applicant  «on 
payment  a£  6s^Sd.  finey  and  on  his  no«r 
taking  out  his  certificate  and  paying  the 
duty  only  from  the  present  time* 


^^^  ^g.  Ayres  v.  Buston. 

The  Court  win  ^HIS  was  an  action  brought  to  recover  the  contribo- 

Bot  iwt^^t  a  ^QQ  which  certain  commissioners  under  an  act  for 

AaaintuT  to  • « 

amend  by        inclosing  lands  in  Bedfi^dshire^  had  awarded  to  be  paid 

changing  the     by  the  Defendant  to  the  expences  of  the  indosure^  and 

l!^^^"^^   the  plaintiffhaving  laid  his  venue  in  B^4/&rAAirr,2>«s 

groond.  Serjt  had  obtained,  upon  the  reading  of  the  declaration, 

without  affidavit,  a  rule  niH  permitting  him  to  amend 

by  changmg  the  venue  to  Middlaes. 

Sat 
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Best  Serjt  shewed.cause  against  this  rule,  contending       itif* 
diat  no  suflScient  ground  was  shewn  for  the  application.    ''-    »    -^ 
There  was  a  good  reason  for  trying  thd  cause  in  Bed'  ^^ 

fordshire^  for  one  part  of  the.  award,  which  would  be      Buwos. 
required  in  evidence,  must  be  filed  with  the  clerk  of  the 
peace  of  the  county,  and  his  affidavit  stated  that  the 
cause  of  action  arose,  and  all  the  witnesses  resided,  in 
that  county. 

Lens  in  support  of  his  rule.  There  is  nothing  local 
in  the  action,  and  justice  may  be  more  speedily  at- 
tained by  a  trial  in  Middlesex.  The  Defendant  may 
afterwards  change  the  venue  back  to  Bedfordshire,  if 
be  can  make  the  usual  affidavit.  This  amendment  has 
been  allowed,  Stroud  v.  TiUy  (a),  and  Rivet  v.  Chdmon^ 
deley  (i).  There  were  two  parts  of  the  award,  and  the 
other  of  them  was  not  filed  with  the  derk  of  the  peace^ 
but  was  wholly  transitoiy. 

GiBBS  C.  J.  The  FlaintiiF  has  laid  his  venue  in  the 
county  where  the  cause  of  action  arose,  and  now  desires 
to  amend  by  removing  the  venue  firom  that  county  to 
Middlesex,  stating  as  a  reason,  that  the  Defendant  may 
change  the  venue  again  on  the  usual  affidavit,  and  that 
the  Plaintiff  cannot  then  bring  it  back  without  an  un» 
dertaking  to  give  material  evidence  in  Middlesex :  it  is 
obvious  what  the  effect  would  be  of  granting  this  re- 
quest :  the  material  evidence  in  Middlesex  is  the  act  of 
pariiament  for  the  inclosure.  The  Plaintiff  having 
originally  laid  his  cause  in  Bedfordshire,  the  Defendant 
objects  ^t  the  C!ourt  ought  not  to  remove  it,  becausd 
the  oluse  of  action  arose  in  Bedfords/iire,  and  the  wit- 
nesses reside  ther^  whidi  seems  a  sufficient  ground  fat 
not  changing  the  venue  by  allowing  this  amendment. 

Rule  discharged. 

(a)  s  Stn  xi64*  (i)  %  Str,  i%o%» 
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I  N0V.2Z.  Randall  v.  Tcchin  and  Another. 

[        y/Theword        HTHIS  was  an  action  brought  to  recover  firom  the 
^  k^'wt-  Defendants  the  deposit  paid  them  by  the  Plaintifl; 

txve  clause  of  on  his  being  declared  the  purchaser  of  certain  premises, 
awiU,although  ^  money  had  and  received  to  the  Plaintiff's  use,  and 
localiiyfcon-  interest  At  the  trial  of  the  cause  before  Gibbs  C  J^ 
veys  a  fee-  at  a  sittings  in  this  term,  a  verdict  was  found  for  the 
Aa^liTnth^  Plaintiff  for  the  deposit,  without  interest,  subject  to  a 
v-ill  other  mat-  Case.  The  Defendants,  who  were  auctioneers,  under 
ter  to  control  jj^g  direction  oi  Jones  and  Mercer^  the  assignees  of  the 
tion  **^  "  effects  of  Marinus  Price^  a  bankrupt,  put  up  to  sale  by 
DeTite  to  auction  part  of  the  estates  of  the  bankrupt :  the  Plain* 
T.C.  of  van-  tiff  was  declared  the  purchaser  of  a  copyhold  dwelling- 
described  by  house  and  blacksmith's  shop,  (formerly  a  stable,  situate 
aituation,  abut-  on  the  east  side  of  Fore-street^  Lanibeth^)  and  paid  a 
^8,  ai^oc-  deposit :  he  objected  to  the  title,  contending  that  Mor 
cupiers,  «  all    rinus  Price  took  in  the  premises  under  the  will  of  Ma- 

which  «rtatef,    ^^^^^  Coombes^  and  the  surrender  to  the  use  of  such 

being  cc^ynoia 

of  the  manor     ^iHy  merely  an  estate  for  life.     By  that  will  Mtzritms 

of  K^  I  devise  Qxmbes  devised  to  his  nephew  Thomas  Combes  nine 

life  and  after    ^dwelling-houses,  with  sheds,  wharfs,  and  other  appur- 

his  decease,  to    tenances,  minutely  describing  them  all  separately,  by 

^^""^'d        ^^^^^  situation,    abuttals,  dimensions,  and   occupiers 

vise  to  M.P.    /*  All  which  estates,  being  copyhold,  and  held  of  the 

of  various  other  manor  o[  Kennington,**  he  devised  to  T.  Coombes  for  his 

premise  simi-  ^^^^>  ^^^  *^^  ^^  decease,  to  his  son  Marinus  Coombes, 
larly  described.  He  also  devised  to  71  Coombes  two  dwelling-houses,  &c 
including  the 

White  Bear  pubUd>h0Use>  and  abottmg  on  th)s  copyhold  estate  befora  gii^en,  ^  all  wtiA 
said  estates,  being  copyhold  of  the  manor  of  iT.,  I  devise  to  M*  P*  for  life,  and  after 
her  decease,  to  her  son  M.  P.,  and  I  order  that  so  long  as  W*  P.  shall  chuse  to  live 
in  the  public-hottse»  aiid  keep  the  same  in  good  repair,  he  shall  not  be  charged  meat 
than  his  present  rentJ  And  I  devise  to  M.  P.,  the  aon>  all  my  freehold  ^ilali^ 
•ituate^  &c*  And  I  bequeath  to  S.  G.  and  H.  his  wife,  and  the  survivcN',  the  fom 
of  5/*  per  week  out  of  the  estates  bequeathed  to  M*  P.  and  M.  P/*  Held  tibat 
Jlf.P.tlie  MO  took  an  estate  in  fee  in  the  copyhold. 

situated 
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sitlUUed  at  Barnesj  which  were  copyhold,  and  held  of 
the  dean  and  chapter  of  Saint  PauT^  for  his  life»  and 
after  his  decease  to  his  son  Marznus  CoombeSi  also 
he  devised  to  his  niece  Maty  Price^  all  that  brick 
dwelling-house,  and  a  wood  four-stall  stable,  situate  on 
the  east  side  of  Fore^sireet^  (the  premises  in  question,), 
adding  the  situation,  abuttals,  dimensions,  and  occupiers^ 
and  a  warehouse,  and  thirteen  several  dwelling-houses, 
all  minutely  designated  by  a  similar  description  of  the 
situation,  abuttals,  dimensions,  and  occupiers,  and  se- 
veral of  which  were  described  as  *<  abutting  on  the  copy- 
hold estate  thereinbefore  bequeathed  to  TAomasCoombes^^ 
and  others  as  abutting  on  the  copyhold  estate  of  Terence 
Price  ;  and  among  them,  the  White  Bear  publio^house 
and  appurtenances,  as  the  same  was  in  the  occupation 
of  William  Points  ;  all  which  said  estates,  being  copy^ 
hold,  and  held  of  the  manor  of  Kenningtofiy  the  testator 
devised  to  his  niece  Mary  Price  for  her  own  use,  not 
subject  to  the  debts,  power,  controul,  or  engagements 
of  her  husband,  for  her  life,  and  after  her  decease  to 
her  son  Marinus  Price  /  and  he  thereby  ordered  and 
directed  that  so  long  as  W.  Points  should  chuse  to  live 
in  the  White  Bear  public-house,  and  should  keep  the 
same  in  good  repair,  he  should  not  be  charged  more 
than  his  present  rent  of  fourteen  pounds  per  ann.  And 
also  he  devised  to  Marinus  Price  all  his  freehold  estate 
situated  in  Prince' s-street  and  Eagle-and-ChUd  Yard^ 

as  the  same  was  in  the  occupation  of Beadle,  — — 

(hair,  and  others.  And  the  testator  bequeathed  tp 
Samuel  Graces  and  his  wife  Hannah  Groves^  and  the 
survivor  of  them,  the  sura  of  five  shillings  j?er  week,  to 
be  paid  to  them  weekly,  from  and  out  of  the  estates  be- 
queathed to  his  niece  Mary  Pnce,  and  her  son  Marinm 
Price.  The  question  was,  whether  Marinus  Price^  the 
bankrupt,  took  a  fee-simple  or  life-estate  in  the  copyholds 

nnder  that  will. 

Ee  4  Bosanquet 
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Sa$anquei  Serjt  for  the  Plaintiff,  contended  tbat  tiiis 
dase  exactly  coincided  with  the  case  of  Doe  on  demise 
of  Bates  yJClaytm  {a).    Whether  the  word  estate  sfaaD 
be  descriptive  of  locality,  or  of  interest,  is,  as  was  said 
by  Lord  Mansfield  in  Hogan  v.  Jackson  (6),  always  a 
quesCimi  of  construction.     It  is  material  here^  that  the 
Bubject  which  is  given  to  Marinas  Price^  is  no  other  than 
liiat  which  the  testator  had  before  given  to  Maty  Price  f 
in  the  devise  to  her,  the  words  of  limitation  are  distinct 
from  the  word  estate,  the  devise  being  express  to  her 
for  her  life;  the  word  estate  then,  is,  as  to  her,  descrip- 
tive of  locality,  and  the  same  meaning  must  be  sustained 
when  the  same  subject  recurs*     Ibbotson  v.  Beckmih  (c) 
is  the  first  case  where  the  extended  sense  is  given  to 
die  word  estate,  and  a  devise  of  all  my  estate  at  North 
mth  Ctosey  was  held  to  mean  all  my  estate  in  my  land 
at  forthwith  Close.     The  annuity  is  no  pro6f  that  the 
devisor  intended  a  fee,  unless  it  be  a  charge  on  the 
person  of  the  devisee ;  but  where  it  is  merely  a  charge 
on  the  rents  and  profits  of  the  estates,  as  here,  it  raises 
no  such  presumption.     Doe  on  demise  of  Sievens  y*~ 
SnelUng  (d).     Lord  EUenborough  C.  J.   theie  exphuBS 
Doe  V.  Hichards  (e),  and  says  the  principle  was  right, 
though  its  applicability  to  that  case  might  be  doubted. 
This  annuity  is  merely  to  be  paid  out  of  the  land*    If 
otherwise^  in  the  case  of  Mary  and  Marinus  Price 
dying  before  the  testator,  the  annuitants  would  have 
lost  the  bequest     If  Marinus  had  died  brfore  Maryi 
then,  if  this  annuity  be  a  charge  on  the  person,  it 
would  have  been  a  charge  on  the  person  of  Masy 
only,   for  Marinus  would  have  taken  nothing:   yet 
IMbay  has  most  clearly  a  mere  life-estate.     This  there- 
fore falls  within  the  principle  of  Doey.  MeUor{J)i 

{a)  8  Biuti  141.  {d)  s  Bojtf  9a. 

(b)  Cowp.  3od.  (r)  3  Termktp.^s^ 

{c)  iku.  t€mp.  TM.  JJ7.  If)  5  Term lUp.  sst. 

Doe 
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Doe  ▼.  Snettingj  and  Doe  v.  Clarke  (o).  There  are  no 
introductory  words  here  expressive  of  an  intent  to  dispose 
of  dl  the  testator's  interest,  and  without  such,  a  gift  far 
Hfe  with  a  general  devise  over^  unaccompanied  by  words 
of  limitation,  will  not  give  a  fee.  Doe  ex  dem.  Barnes 
Y.  Bladtet  (6).  Fawcefs  case  (c).  No  inference  in 
&vottr  of  a  fee  can  be  drawn  from  the  devise  of  all  the 
Cintiitor's  freehold  estate  to  Marinus  Price. 


1815. 


Copies^  Serjt  contrdj  contended  that  Marinus  Price 
took  an  estate  in  fee.  The  counsel  for  the  Plaintiff  had 
distinctly  stated  the  principle  on  which  this  question 
was  to  be  decided.  He  agreed  that  it  made  no  di»- 
tinction,  whether  the  land  were  freehold  or  copyhold. 
It  is  dear  that  where  a  person  disposes  of  all  his  interest 
he  may  do  it  by  the  word  estate.  Here  the  testator 
bequeaths  all  his  freehold  estate  to  one  individual 
generally,  which  plainly  carries  the  fee.  In  many  cases 
it  has  been  held  that  descriptive  words  superadded 
to  the  word  estate,  only  designate  the  local  situation. 
If  Ae  testator  had  devised  all  his  copyhold,  as  he  did 
all  his^freehold,  to  one  person,  he  would  have  said,  I  give 
all  my  freehold  and  all  my  copyhold  estate  to  A»  JB., 
but  when  he  had  to  divide  the  copyholds  between 
A.  and  J?.,  it  became  necessary  to  designate  the  parts 
by  words  of  distinction ;  but  having  first  done  so,  he 
afterwards  uses  the  words  of  limitation,  and  applies  the 
word  estate  for  that  purpose.  The  case  of  UthtmU  and 
Another  v.  Bryant  and  Another  {d)  was  very  similar  t# 
the  present  That  was  a  devise  of  his  freehold  lands 
for  years,  remainder  for  life^  remainder  in  tail,  and  in 
default  of  such  issue,  then  a  devise  of  all  the  testator's 
smd  freehold  estate  in  the  parish  of  Btwkingham  to  his 
daughters,  and  this  Court  held  that  it  carried  a  fee. 


(J)  AntCf  yu  317. 


If 
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Rakdall 

TvCBOAm 


If  you  there  substitute  for  <<  lands"  the  word  honsetfy 
the  devise  is  precisely  similar  'to  ihis.    Doe  ▼•  CUofUm 
is  not  in  point ;  that  was  a  devise  to  W.  BaUsoiBll  that 
messuage  situate  at  EcUxm^  with  all  houses  andlieredit^ 
iiments  thereto  belonging,  and  all  those  parcels  of  land 
situate  in  the  lordship,  precincts,  and  territories  oiEatan^ 
now  in  my  own  and  G«  BUmkUjfs  occupation ;  and  my 
will  is  that  W,  T.  Bates^  when  he  arrives  at  the  age  of 
21  years,  shall  enter  upon  and  enjoy  the  aforesaid  estate^ 
namely,  the  life-estate  before  given.    The  testator  oooid 
not  in  the  present  case  mean  the  estate  he  had  before 
given,  which  was  a  mere  life-estate  ibr  the  life  of  his 
niece,  therefore  the  words  <<  all  which  said  estate^* 
must  mean  his  own  estate  in  the  houses  whidi  be  had 
devised  by  his  wilL     Whenever  he  gives  a  Jife-estatei 
he  gives  it  in  terms.     Here  are  no  words  of  qualificft- 
tiou,  and  it  is  therefore  a  fee.     But  with  respect  to  the^ 
charge  on  the  estate,  the  rule  is  laid  down  too  narrow 
by  the  counsel  for  the  Plaintiff.    The  rule  is»  that  if 
the  charge  may  by  possibility  last  longer  than  the 
estate   given,  then  the  devise  gives  a  fee.    Andrew  "v, 
Southouse  (a).    For  if  it  be  a  life-estate^  then  the  tenant 
for  life  possibly  may  die  before  the  annuitant,  and  the 
annuitant  would  lose  the  annuity.    In  the  case  last 
cited,  the  property  is  charged  and  chargeable  with  the 
annuity,  and  in  the  present  case  the  annuity  is  to  be 
paid  out  of  the  estate,  which  fiie  equivalent*    Loid 
Kenyan  C.J.  and  Azhurst  J.  tliere  held  it  a  fee.     It  is 
not  therefore  necessary  that  it  should  be  a  charge  on 
ihe  person;  to  make  a  fee^  it  suffices  if  it  be  a  charge  on 
the  land,  which  may  last  longer  than  the  life-estate* 
The  devises  to  Mary  and  Marinas  Price  do  not  therefor^ 
as  is  said,  confer  mere  life-estates,  because  if  they  did 
so,  the  annuity  might  be  defeated.    It  is  argu^,  tba^ 


(fl)  s  Term  Rfp.  »95, 
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if  tihe  fermer  takes  a  life^estate^  the  latter  must  also  take 
only  a  life-estate^  the  answer  is,  that  the  same  words  must     ^ 
have  the  same  sense  in  diflferent  parts  of  the  will.     The  ^, 

words*^<  all  which  said  estates'*  therefore  convey  a  fee.       ToGHnr* 


'     Bosanquet  in  reply.    The  question  merely  is,  accord- 
ing to  Lord  Mansfieldf  what  the  testator  meant     After 
a  local  description  the  words  **  all  which  estates"  refei^ 
ring  to  it,  cannot  mean  any  thing  more  than  the  load 
description  before  given.     It  is  said  that  the  rule  re- 
specting a  charge  has  been  stated  too  narrowly,  but 
that  is  not  so.     The  case  cited  for  it  of  Doe  v.  SneUingf 
subsequent  to  that  of  Andrew  v.  Soidhouse,  which 
considered  in  the  former,  and  after  that  consider- 
ation, Lord  EUenborough  lays  down  the  rule  in  the 
terms  above  cited.     As  to  the  charge,  a  mere  charge 
<m  the  lands  is  much  more  effectual  for  the  annuitant 
than  a  charge  wpon  the  interest  of  the  devisees.    If 
the  devisee  is  personally  charged,  and  he  is  to  receive 
the  rents  and  profits,  it  gives  a  fee.     Cottier's  case  (a). 
In  Doe  V.  Clarke  the  charge  was  to  be  paid  at  all  events, 
but  admitting  that^  the  question  still  was,  whether  the 
devisee  took  an  interest  in  fee  accordingly  as  he  was  or 
was  not  personally  diargeable. 

G1BB8  C.  J.  In  this  case  the  testator  had  much  dif- 
ferent property  to  dispose  of,  partly  freehold,  but  the 
greater  part  copyhold:  the  copyhold  part  he  meant 
to  dispose  of  to  difierent  persons.  It  was  necessary, 
•therefore,  in  his  will  to  describe  the  land,  in  order 
to  keep  separate  that  which  he  meant  for  one  devisee^ 
from  that  which  he  meant  for  another.  The  first  ob- 
ject of  his  bounty  is  Thomas  Coombes :  after  devising 
part  of  his  copyholds  to   Thomas  Coombes  for  life, 

(a)  6G?.i6*v/^ 

and 
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and  afi^  him  to  Marimis  Coambes,  he  proceeds  to  make 
a  disposition  in  &vour  of  his  niece  Mtuy  Price^  and  her 
son^  his  nephew,  Mminus  Price.    It  was  jaecesaary  he 
should  distinguish  between  the  property  be  intended 
for  them,  and  what  he  had  before  given  to  a  different 
person.     He  enumerates  locally  all  that  he  intended 
for  Mcny  Price^  and  having  so  done^  he  goes  on  to  say^ 
^^  All  which  said,  estates,   being   copyhold,  I  give  to 
Mary  Price  for  her  life,  and  after  her  decease,  to  her 
son  Marinas  Price ;  and  I  hereby  order  that  so  loi^as 
Wiliiam  Points  shaU  chuse  to  live  in  the  White  Boar 
publio^hottse^  and  shall  keep  the  same  in  good  repairt 
he  shall  not  be  changed  more  than  his  present  rent 
of  142.  per  annum :  and  also  I  devise  to  the  said  Ma>^ 
rinus  Price  aU  my  freehold  estate  situate  in  Princ^s^ 
street  and  Eagk-andrChUd  Yardy  and  to  Samuel  Grtwa 
and  Hannah  Groves,  of  LongAane,  in  the  borou^  of 
Soutkwarkj  and  the  survivor  of  them,  the  sum  of  5^  fer 
ireA,  to  be  paid  to  them  weekly  from  and  out  of  the 
estates  bequeathed  to  my  said  niece  Maay  Price  and 
her  son  Marinas  Priced    Now  the  word  estate  is  here 
^ised  in  the  operative  part  of  the  devise ;  not  introdooed 
incidentally  after  the  devising  part  is  perfecfcedf  but  in* 
troduced  in  the  devise  itsel£     It  is  admitted  by  the 
counsel  for  the  Plaintiff  that  the  word  estate  carries 
a  fee^  unless  other  parts  of  the  will  restrain  its  effect 
Formerly  a  narrower  constructicm  prevailed,  and  it  was 
held  that  if  the  former  words  described  locality^  the 
word  estate  was  not  descriptive  of  the  qpiantity  of  in- 
terest, but  designated  local  position :  but  it  is  now  hd4 
that  though  the  word  estate  points  at  a  certain  house  or 
parish  where  the  estate  is  situate^  yet  it  shall  carry  a 
fee^  unless  restrained  by  other  parts  of  the  wilL   Itmay 
b^  that  the  signification  of  the  word  estate  may  be  re* 
strained,  but  it  lies  on  the  party  who  seeks  to  narrow 
its  construction,  to  shew  by  what  expressions  in  the  will 

|2  it 
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it  is  restrained.  Here  the  counsel  Ibr  the  Plaintiff 
urgesy  that  the  testator,  after  the  words  of  Ibcal  descrip* 
tion,  uses  the  word  estate  as  meaning  no  more  than 
what  he  had  before  described.  The  counsd  for  the 
I>efendant  fidriy  answers  this:  he  say^  the  reason  Why 
the  testator  has  enumerated  the  different  houses  of  his 
copyholds^  is,  because  he  meant  to  give  some  to  one 
person,  some  to  another:  the  freehold  estate  he  meani 
to  give  an  to  one,  and  therefore  says,  <<  I  give  to  M»^ 
rinus  Qxmbes  all  my  ireehold  estate;*'  but  that  he  was 
obliged  to  describe  the  parts  of  his  copyhold,  in  order 
to  shew  what  was  to  go  to  one^  and  what  to  another;  but 
after  having  enumerated  them,  he  deserts  the  local  de« 
acription,  and  takes  up  the  word  estate;  and  it  appears 
to  me  that  this  is  a  fair  explication  of  the  cause  of  his  so 
enumerating  them,  and  does  not  take  from  die  legal 
effect  of  the  word  estate^  nor  give  it  a  narrower  eon^- 
alruction  than  the  law  generally  gives  it  In  the  case 
of  Doe  V.  Clayton  cited  by  the  counsel  for  the  Plaanlifl; 
it  is  observable^  that  the  word  estate  is  introduced, 
and  when  the  testator  uses  it,  it  there  refers  to  the 
estate  he  had  before  given,  and  then  the  fee-simple 
does  not  pass  by  the  word  estate.  The  counsel  for 
the  Defendant  has  also  referred  us  to  Utkwatt  v. 
Bryant  and  it  does  appear  to  us,  that  the  present 
bears  a  very  near  resemblance  to  the  case  cited. 
Here  his  Lordship  stated  the  devise  in  that  case^  {vide 
anttf  317-)-  ^  question  was,  whether  the  daughters 
took  an  estate  in  fee  or  for  life :  it  was  contended  there^ 
that  though  the  gift  was  conveyed  to  them  by  the  wprd 
estate^  other  words  qualified  it,  and  gave  it  a  narrower 
sense  than  naturally  belonged  to  the  word :  what  the  tes- 
tator gave  was  his  said  freehold  estate ;  ^md  as  he  had 
given  his  frediold  lands  for  life  before,  it  was  contended 
that  the  word  estate  signified  no  more  than  his  said  free- 
hold lands,  but  this  Court  hdd,  that  It  meant  a  fee.   In 

addition 
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addition  to  this,  other  drcamstanoes  of  the  will  do  cef  ^ 
tainly  fhrnidi  a  strong  reason  for  saying  that  ^  estate^** 
as  used  by  the  testator,  meant  that  which  the  law  coi^ 
strues  it  to  mean  if  not  restrained  by  other  words. 
He  gives  to  Mary  Price  for  life,  remainder  to  Marima 
Price^  and  his  will  is,  that  so  long  as  W.  Points  lives  in 
the  publio-house  and  keeps  it  in  repair,  he  shall  not  be 
charged  more  than  14/*  per  annum*     It  seems  as  if  the 
tesAtor  contemplated   that  the  two  Prices  were  the 
persons  who  would  have  the  power  of  raising  the  rent 
which  Points  paid,  and  it  therefore  strongly  looks  as  if 
he  meant  that  their  estate  should  last,  at  least  as  long  aa 
Points  had  the  option  of  continuing  in  the  public-house. 
Here  is,  in  addition  to  this,  an  annuity  to  Samud  and 
Hannah  Grooes  of  55.  a  wedc,  and  it  is  clear  that  die 
testator  contemplated  that  it  was  to  be  paid  out  of  thst 
which  he  had  before  given  to  Mary  Price  and  Marima 
Price^  and  it  therefore  shews  that  he  meant  a  larger 
estate  than  for  life  should  pass  to  them.     It  is  admitted 
by  those  who  contest  it,  that  the  word  estate,  not  being 
qualified,  does  carry  with  it  this  meaning.     We  think, 
looking  at  the  other  words  of  this  will,  that  so  far  from 
qualifying  this  oonAmction,  they  rather  confirm  it.    It 
does  seem  therefore  that  the  property  given  to  Manf 
Price  and  Marinas  Price^  is  pven  to  the  latter  in  fee. 


Heath  J.  I  am  of  the  same-  opinion.  The  prin* 
dple  is,  that  where  the  word  estates  is  an  operative 
word,  it  passes  a  fee^  and  to  try  whether  it  be  operative 
or  not,  the  test  is,  to  strike  it  out  of  the  will,  which  test 
being  applied  here,  the  devise  becomes  nonsensew 


Chakbre  J.    No  doubt  the  word  estate  is  luge 

enough  to  carry  a  fee:  whether  it  shall  do  so,  is  to  be 

GoUected  firom  the  whole  will.     Nothing  on  this  wiU 

shews  that  the  testator  meant  to  die  intestate  as  to  any 

II  part 
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part  of  his  property.  When  he  disposes  of  his  freehold 
property,  he  gives  his  freehold  estates,  which  devise,  it 
is  admitted,  clearly  carries  ^fee:  he  uses  the  same  word 
in  his  devise  to  Maty  Price  and  Marinus  Pricey  and 
it  must  therefore  carry  the  same  sense.  Another  strong 
circumstance  is  the  charge  in  fiivour  of  mi  old  tenant, 
£>r  whom  the  testator  seems  to  have  had  a  r^rd.  The 
charitable  donation  of  55.  per  week  to  two  other  persons, 
is  a  still  stronger  circumstance.  It  is  next  t6  impossi* 
ble^  that  the  testator  could  mean,  that  on  the  decease 
of  3£ary  Price  and  Marinus  Price  it  should  cease.; 
there  is  therefore  a  purpose  manifest,  to  dfectuate 
which,  the  estate  given,  ought  to  be  a  fee ;  and  the  words 
are  indisputably  large  enough,  and  there  is  nothing 
apparent  to  control  them.  I  therefore  am  of  opinion 
with  my  Lord  and  my  Brother  Heathy  that  this  devise 
carried  a  fee,  and  that  the  judgment  must  be  for  the 
Defendant,  {a) 


4xg 


Randall 

TOCHIMI. 


(tf )  Dailoj  J.  was  absent  by  ceaion  of  incGspotition. 


Billing  and  Another,  Assignees  of  Burk^tt, 
a  Bankrupt,  v.  Flight. 


Nov*  aS*. 


^HIS  was  an  action  of  assumpsit  for  money  had  and  The  lutute 

received,  brought  by  the  assignees  of  a  bankrupt  to  ^  ^*  **f  *  f  •  ^ 

a  renieoial  rsu* 
recover  from  the  Defendant,  upon  two  grounds,  a  sum  ther  than  a 

paid  him  by  the  bankrupt  immediatel}'  before  his  bank-  penal  act. 
ruptcy.     First,  that  the  money  was  paid  for  the  differ-  p^^^^^ 
ences  upon  stock-jobbing  contracts;   2dly,   that  the  commenced aa 

action  of  a/« 
4umpiii  for  monef  had  and  received,  to  recover  back  differences  paid  on  ttock-jobbing 
Cfnitcact%  and  YoA  filed  a  bill  of  difcovery,  to  which  the  Defiendant  pleaded  that  the 
dsscovery  was  given  by  the  statute  7  G*  a.  r.  8.  j.  a.  in  debt  only,  the  Court  permit** 
ted  the  Plaln'tlfrs  to  amend  by  changing  assumpsit  to  debt  after  six  tenns  from  the 
ccfammct^ifettt  of  the  acCioo. 

pay- 
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1815*  payment  was  fraudulent  and  in  contemplation  of  baiik<^ 
ruptcy.  The  money  was  paid  to  the  Defendant  on  the 
27th  ofNooember  1813.  The  Plaintiffs  issued  a  capias 
ad  regmidendum  on  the  20th  of  April  1814,  and  a 
capias  per  ccntinuanee  on  the  1 7th  of  Mojf^  both  withia 
six  months  after  the  payment  of  the  money  to  the  De* 
fendant.  Rules  for  time  to  declare  were  obtained,  and 
the  declaration  was  served  on  the  17th  tX  January  1815. 
The  Defendant  pleaded  in  Hilarjf  tmb  nan  assumpgU. 
Rule  was  given  to  reply,  and  isstie  was  joined.  Ho 
notice  of  trial  being  given,  the  Defendant  obtained  in 
Trinity  term  last  a  rule  for  judgment  as  in  case  of  a 
nonsuit,  which  was  discharged  on  a  peremptory  un* 
dertaking  to  try  at  the  adjourned  sittings  after  the  [nv- 
sent  Michaebnas  term,  and  in  de&uH,  the  Defendant 
was  to  be  at  liberty  after  the  four  first  days  of  Hilary 
term  to  sign  judgment  as  in  case  of  a  nonsuit,  without 
fiurther  application  to  the  Court,  unless  the  Court  shouM 
otherwise  order.  The  Piaintiffi  had  in  August  18 15 
filed  a  bill  in  equity  for  a  discovery,  supposing  them- 
selves entitled  thereto  by  the  statute  7  Geo,  2.  c.  8.  s.  2^ 
to  which  the  Defendant  pleaded  that  this  action  was 
assumpsit^  whereas  the  statute  gives  the  discovery  only 
in  an  action  of  debt  for  money  had  and  received.  That 
plea  was  still-  pending..  Shepherd^  Solicitor-General, 
had  therefore  obtained  a  rule  nisi  that  the  former  rule 
might  stand  enlarged,  on  an  undertaking  to  try  at  the 
adjourned  sittings  after  Htlary  term,  and  that  the 
Plaintiils  might  amend  their  declaration  by  converting 
it  to  an  action  of  debt  for  money  had  and  received,  on 
payment  of  costs. 

Lens  and  Vaughan  Serjts.  now  shewed  cause  agamst 
the  enlargement  of  the  time^  upon  the  ground  that  the 
Plaintiff  had  already  been  suiSciently  indulged  with 
time^  and  was  not  entitled  to  any  fiirther  del^grs  Imviif 

peremp* 
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pcrefnptorily  undertaken  to  try  at  the  sittings  after  the 
present  term.  As  to  the  amendment,  it  was  equivalent  • 
to  enabling  the  Plaintiff  to  bring  a  fresh  action,  which, 
after  so  much  delay  on  their  part,  was  not  to  be  per- 
mitted, especially  in  a  penal  action.  •  The  Court  liad 
laid  down  the  rule  in  Maddock  v.  Hammett  {a\  and 
Steele  v.  Sowerly{b)y  that  where  a  Plaintiff  had'beeh 
guilty  of  any  delay,  the  Court  would  not  aid  him  by 
amendment 


1815. 
BiLLisb 
Flight. 


The  Solicifor-General,  who  would  have  supported  his 
rule,  was  stopped  by 


The  Court.  This  rule  has  two  objects.  The  one^  to 
get  rid  of  a  former  rule  into  which  the  PlaintifB  were 
obliged  to  enter ;  the  other  to  cure  what  may,  or  may 
not,  be  a  defect  in  the  declaration.  The  DefendflOit 
complains  that  this  action  is  suspended  over  him ;  that 
is  the  Defendant's  own  fault.  The  statute  gives  an  ac- 
tion, and  gives  the  Plaintiff  evidence  by  the  oath  of  the 
Defendant,  in  answer  to  a  bill  for  a  discovery.  The 
Plaintiffs  file  such  a  bill,  and  the  Defendimt  plight  have 
enabled  ihem  to  go  on  to  trial  by  putting  \x\  his  answer, 
instead  of  putting  in  a  plea;  but  the  Defendant  con- 
tends that  the  statute  gives  a  discovery  only  in  a  plea  of 
debt,  and  he  tlierefore  refuses  to  answer  the  hilC  so  aa 
to  furnish  evidence  in  an  aqtion  of  assumpsit.  By  this, 
v^t^  the  Defendant  himself  delays  the  Plaintiffs  froni^ 
going  on  to  trial.  It  is  objected  by  the  Defendant's 
counsel,  (hat  to  amend  the  declaration  by  changing  it 
from  assumpsit  to  debt,  would  be  to  give  the  Plaintift' 
a  new  cause  of  action,  or  at  least  a  new  form  of  action. 
]^low  the  Court  of  Exchequer  will  dispose  of  that  plea,, 
vV  do  not  yet  know,  no  decision  being  yet  pronounced^ 


{b)  6  TermKep*  171. 


vi 


iM 


422  CASES  IN  MICHAELMAS  TERM 

itiS*       But  the  amendment  would  gilre  no  new  cause  of  actkn: 

^^'  it  it  to  be  made  only  by  altering  a  few  words  in  the 

V         beginning  and  a  few  words  in  the  end  of  the  declaratioii) 

^^^fOMx,      gQij  ^e  think  the  amendment  may  be  made.    It  has 

bew  stated*  that  thtt  is  a  penal  action;  but  we  do  not 

think  it  is  a  penal  statute:  it  is  to  a  certain  extent  a 

remedial  Uw. 

Rule  absolute. 


£KD  OF  MlCHAF'tMAS  TERH. 


BitLiNG  and  Others,  Assignees  of  BctsurTf 
V.  PooLEt. 

8o»  wiiere  so  1 JJ  this  action,  which  was  commenced  in  assmpdi  (at 
M  beoifihed  ^^  ^^^  causes  as  in  the  preoe^ng casc^ the Pismtiiri 
forsdiicoTery,  bad  also  in  TVinitjf  term  1815  discharged  a  rule  for 
^^^^J^  judgment  as  in  case  of  a  nonsuit,  upon  a  peremptory 
PlaiotiA  to  Undertaking  to  try  at  the  sittings  after  Mkhxdnm  tens, 
*"^**  dldT"  ™^  *®y  ^^  prepared  a  bill  in  equity  for  s  dii- 
declandon       covery,  but  had  delayed  to  file  it  until  they  should  sse 

fnwn  auump^  ^^  ^yg^t  of  their  motion  finf  an  amendment  in  die  ac- 
J//  to  debt* 

tion  £^inst  Flight;  and  in  the  mean  time  they  omittid 

to  go  to  trial.  The  plea  to  the  bill  in  equity,  that  die 
statute  gave  a  discovery  only  in  an  action  in  debt,  not  10 
assumpsit^  had  in  the  mean  time  been  overruled.  H^ 
Defendant  had  again  in  this  term  obtained  a  rule  fM 
for  judgment,  as  in  case  of  a  nonsuit,  &r  not  proceejiDg 
to  trial  pursuant  to  the  Plaintiff'  undertaking;  and  the 
Plaintiflfs,  had  obtained  a  rule  fud  to  aipend  their  dedst'^ 
aifom  by  converting  it  to  an.^ction  of  debt. 

4  Sh^^ 
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Skepkerit  Scdicitor-Genora],  for  the  Pluntiffi.  iZi6» 

V    ■■»■    " 
Bat  Sent,  for  the  Defendant  *°^« 

FOOLEf  • 

GiBBS  Ce  J.  The  quesdon  is  not  whether  we  shall 
make  the  rule  absolute  for  judgment  as  in  case  of  a 
nonsuit  upon  an  application  made  in  the  first  instance; 
but  this  is  a  rule  in  a  case  where  a  peremptoiy  under- 
taking has  been  given,  which  I  am  not  for  disregard- 
ing ;  but  the  question  is,  whether  any  cause  has  arisen 
since  giving  the  peremptory  undertaldn^  to  prevent 
the  Plaintiff  from  performing  it,  and  I  think  he  has 
shewn  such  cause.  In  Jime^  when  he  undertook,  he 
was  not  aware  of  the  objection  that  would  be  made 
to  his  discovery.  Afterwards  he  became  aware  of  the 
difficulty,  and  forbore  to  file  his  biU  against  this  De^ 
fendant  till  the  objection  should  be  decided*  That  is  a 
sufficient  answer  to  the  rule  for  judgment  as  in  case  of  a 
nonsuit  The  next  question  is,  whether  we  shall  permit 
the  Plaintiffi  to  amend.  No  ground  has  been  shewn 
against  it  except  two;  the  one,  that  a  bill  lor  a  disco- 
verv  did  not  lie  in  an  action  cX assumpsits  the  second, 
that  an  action  of  assumpsit  would  not  lie  at  law«  By 
overruling  the  plea  in  equity  the  first  ground  is  re- 
moved, and  it  is  shewn  that  the  amendment  is  not 
wanted,  but  as  it  cannot  possibly  be  prejudicial  to  the 
Defendant  to  have  the  amendment,  and  as  there  may 
bt  a  doubt,  (I  do  not  say  that  I  have  any  doubt,) 
whether  the  action  of  asswnpsii  can  be  maintained  on 
ibis  statttCfe^  I  thilok  the  amendment  ought  to  be  allowed 
on  pqrmmt  of  costs. 

Rule  for  the  judgment  as  in  case 
of  a  nonsuit  discharged. 

Rule  for  amendment  absolute. 


(     424     ) 

\     ^  - '/     The  Order  of  Precedency  qf  the  Attorney  mid  Soliciior^ 

General. 

In  the  name  and  on  the  behalf  of  His  Majesty. 

George  P.R. 

Of^ierof  Whereas  odr  Attorney  and  Solicitor-General 

Pirtcedeiicy  of  now  have  place  and  audience  in  our  Courts  next  after 

aund  SoUcitw-    ^'*®  ^^^  ancicntest  of  our  Serjeants  at  Law  for  the  time 

General  before  being,  and  before  our  otlier  Serjeants  at  Law,  We  con- 

the  King's       sidering  the  weighty  and  important  a&irs  in  which 

Our  Attorney  and  Solicitor-General  are  employed,  and 

on  which  the  Attorney  and  Solicitor-General  of  us,  our 

heirs  and  successoi*s  may  hereafter  be  employed,  do 

hereby  order  and  direct  that  at  all  times  hereafter 

the  Attorney  and  Solicitor-General  of  us,  our  heirs'  and 

successors,  shall  have  place  and  audience  as  wcU  before 

the  said  two  ancientest  of  our  Serjeants  at  Law,  as  also 

before  every  person  who  now  is  one  of  our  Serjeants  at 

law,  or  hereafter  shall  be  one  of  the  Serjeants  at  L^iw  of 

w^  oyr  heirs  or  successors,  and  we  do  hereby  will  and 

require  you  not  only  to  cause  this  our  direction  to  he 

dbserved  in  our  Court  of  Chancer}',  but  also  to  si«Triiry 

to  the  Judges  of  all  our  other  Courts  at  JVestminstcr^ 

that  it  is  our  express  pleasure  that  the  same  course  be 

observed  in  all  our  said  Courts. 

Giveki  at  our  Court  otCarllofi  JHome  this  141b 
day  o{  December^  in  the  fifty-fourth  year  oC 
His  Majesty's  reign. 

By  command  of  His  Royal  Highness  the  Prince 
'  Regent,  in  the  name  and  on  the  bebal£  of  His 

SiDMOCTfl* 

Ta  the  Right  Honourable  Joiri 
Lord  Eldon^  our  Chancellor 
of  Great  Britain. 


CASE 


ARGUED  AND  DETERMINED  '*'**  ^ 


IK  TBB 


Court  of  COMMON  PLEAS, 


IN 


Michaelmas  Term, 

In  the  Fifty-aixth  Year  of  the  Reign  of  George  III. 


EvEREaT  V.  GlYN,  Bart.  Nov.  S4* 

npHIS  was  an  action  of  assumpsit  Inrought  by  the  Astewvdof  a 
steward  of  the  manors  of  EaeU  and  Cuddingim  "J^";  J^J^ 
for  fees  due  to  him  npon  the  admission  of  the  Defen-*  for  admistiont 
dantt  who  was  devisee  of  his  fiither,  the  kst  tenant,  to  ®^  ^  tenant  to 
six  several  tenements,  copyholds  of  inheritance  of  those  ^^^  ^^lc» 
manors.    Upon  the  trial  of  the  cause  at  the  Westmin^  cordiog  to  a 
|f^  sittings  after  Trinity  term  1815,  before  Gibb$  C.  J.  JJ^^^ude^^ 
the  Plaintiff  proved  that  he  had  prepared  drafts  of  six  cenam  fees  are 
several  instruments  of  admission  to  the  ax  several  copy-  J^^^f^  *?  ** 
holds,  and  had  submitted  them  ^o  the  Defendant's  ait-  custom  of  his 

manor. 
There  is  no  general  custom  for  all  copyholds. 

And  therefore»  although  the  steward  at  the  tenant's  request  prepare  six  several  ad* 
missions  on  separate  instrumenu  to  six  tenementsy  he  is  not  entitled  to  six  times  tho 
fees  which  are  due  on  the  first,  there  being  less  labour  in  preparing  dthet  of  |ba 
five  last  tfian  the  first. 

VoLf  VI.  G  g  tomey. 
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18^5*       torney,  who  had  approved  and  returned  the   same, 

Everest      thereupon  he  engrossed  on  six  several  pieces  of  pardi- 

V.  ment,  with  distinct  stamps  on  eacbf  the  six  separate  ad- 

Glyk.  missions,  which  thaDefendant  accepted,  and  the  Plaintiif 
now  claimed  to  be  paid  the  same  charges  for  each  of  them, 
which  he  WdfiU  Mtemadfei  for  th^  admisndn  to  a  single 
tenement,  had  there  been  only  one.  He  made  a  cbtrge 
of  two  guineas  for  searching  the  Court  rolls  for  the  ad- 
n\i8siong*of  the  last^en^nt^  i^spectjngi.  the  airard  under 
tfrMent  i^lclosure'act  by  which  d&riAn  parc^  of  some 
of  the  copyholds  were  to  be  ascertained,  examining  the 
rental,  in  order  to  fix  the  fines  due  to  the  lord,  and 
making  ^xtract^;  andifMn  aach  of  the  teoeroents  he 
charged  £.  u  d. 

i^or  pcesmttng.the  last  tesMt^s-deatH'  -.  -  o  2  0 
Proclamation  for  the  heir  to  come  in  -  -010 
Presenting  and    enrolling  the  will   of  the 

devisor  -  -  . 

Proclamation  -  -  • 

Admission  fed^  mod  by  attarMy 
Enrolling  the  same 
'     Cbpy'of  ^l^mion,  with  will  stt  out 

•  Fa^chment  bud  stamp 
Itespitlrig  fS^ltjr  -  -   .♦      - 

•  Hd*«^ge  and  cryer  ..     '      -  * 


•  'Aimotinting  •  Tth '  the  whole  *  to  3  Sf;  *  0a  Evidence  w 
>'i5tvten  by  stewards  ctdStdr  manorsr  one  gentleman  con- 
^id^^  that  isome  of  these  charges  were  too  Wgfc,  and 
-  noito*  tib  low,  biit  tipon  the  supposition  that  tfcc'FWn- 
tiff  was  entitled  to  make  the  same  charges  nppa  each 
of  the  admiflfiioiifiy  20/.  was  iosufficMt  <for  tfaeirfwle; 
32/.  I  j^5.  would  havci  been  the  reasgliable  charge,  b 
this  computiEition  be  allowed  upon  the  adikiisaion  to  die 
first  copyhold  three  additional  charges  of  65.  Sd.  each, 

for 
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Tot  recording  each  of  the  proclamaticms,  and  the  respite       1815. 
of  fealty ;  and  retrenching  some  other  charges,  he  com-     *^    '    ^ 
puted  the  total  fees  and  charges  dae  on<he  first  admis-  t;. 

aion,  at  61.  as.  74.  exclusive  of  the  preparatory  charges,  Glyk. 
and  for  each  of  the  subsequent  admissions  4L  ids.  2d. 
deeming  that  the  charges  for  some  of  the  acts,  as  for  in* 
stance  the  proclamations,  and  presentment  of  the  wiD, 
which  was  made  (hi  the  first  admission,  were  not  neces- 
i^ary  to  be  repeated.  Another  steward  of  twelve  manors, 
eoncttrring  in  the  last  circumstance,  also  proved  that  some 
of  the  charges  were  higher,  and'some  lower  than  those 
which  he  was  in  the  habit  of  making;  but  that  it  was 
his  own  practice  to  comprehend  the  admissions  to  any 
indefinite  number  of  copyhold  tenements  in  one  instru*  , 
ment,  distinguishing  the  parcels  of  each  tenement  by  an 
ac  etiantf  and  inserting  for  each  a  separate  reddendum, 
aometime^  after  the  enumeration  of  the  parcels  of  a 
single  tenement,  sometimes  after  the  parcels  of  all  the  te- 
nements :  4hat  61.  5s.  was  a  reasonable  charge  for  a  single 
tenement,  or  the  first  tenement,  but  that  an  addition  of 
85.  Sd.  for  the  insertion  of  each  additional  tenement  and 
quit  rent,  after  the  first,  together  with  the  cost  of  the 
additiosMil  stamp  tor  each,  and  larger  parchment,  was 
sufficient.  .That  if  six  admissions  to  several  tenements 
were  thus  combined  in  one  instrument,  the  sum  of 
2ol.  which  the  Defendant  had  paid  into  Court,  was 
more  than  sufficient  to  cover  the  Plaintifi^'s  demand. 
Giibs  C.  J.  in  summing  np  the  evidence,  having  ob- 
served to  the  jury  that  no  evidence  was  given  of  a&y 
custom  of  the  manor  to  charge  any  specific  amount  of 
fees,  the  Plaintiff  tendered  evidence  of  a  custom  of  the 
manor,  which  the  Chief  Justice,  ia  that  stage  of  the 
cause,  rejected,  as  being  a  new  case ;  and,  thinking  as 
be  did,  that  the  Plaintiff,  by  the  Defendant's  assent, 
was  entitled  to  make  out  separate  admissions,  left  it 
to  the  jury  whether,  there  being  no  custom  proved  for 
G  g  2  the 
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1815.       theamount  of  thfe  separate  fees,  20/.  was  a  feaaooaUe 
^vERiST      compensadon  for  preparing  the  six  admissions;  but 
v  ills  Lordship  reserved  this  question  of  law   for  tlie 

Glvk*  Plaintiff,  whether,  supposing  him  entitled  to  make  ool 
separate  admissions,  he  was  in  law  entitled  ^  the  same 
fee  for  each  as  for  the  first.  If  he  were^  then  20L  wa& 
not  enough,  and  the  Plaintiff  was  to  be  at  liberty  to 
enter  a  verdict  for  the  fiill  amount  of  his  fees  on  thai 
computation;  if  he  were  not,  then  20/.  was  suflBcient;  it 
was  to  be  attended  to,  that  the  bill  for  each  of  the  co- 
pies compriz^  many  items,  and  many  of  the  matters 
charged  £ar  were  attended  with  less  trouble  in  the  re- 
|>etition*  The.  jury  found  that  the  reasonable  com- 
pensation due  to  the  Plaintiff  would  not  eaiceed  2o4, 
and  they  gave  their  verdict  for  the  Defendant. 

Accordingly  Best  Serjt.  on  a  former  day  in  this 
tfi'm  obtained  a  rule  nisi  to  set  aside  the  ver^ 
§or  the  Defendant,  and  enter  a  verdict  &t  loL  for  the 
Plaintiff*    He  relied  on  JUree  v.  SaOt.  {a) 

Lens  and  Bosanquet  Seijts.  now  shewed  cause.  Hiis 
is  merely  a  question  of  quantum  meruit ;  the  sum  pud 
into  court  was  paid  in  upon  that  principle.  There  is 
no  general  law  on  the  subject  extending  to  all  copyholds: 
the  Plaintiff's  claim,  if  it  stands  on  any  other  fbond*- 
tiob  than  a  quantum  meruit^  must  be  governed  by  the 
custom  of  his  own  particular  manor;  and  in  this  case 
there  was  no  evidence  of  the  usage  of  the  particular 
manor.  In  the  case  of  Searle  v.  Marshy  in  B.  it 
Hilary  term  29  6.  3.  before  Lord  Kenyan  C.  J^  a 
question  arose  whether  the  several  tenements  were 
,  to  be  divided  by  an  ac  etiam  or  not,  and  Lord  Ken- 
yon  held  that  if  they  might  be  so  divided,  it  would 
justify  the  steward  in  making  a  chaige  for  each  part 

(a)  6£aj/,476. 

Bmer 
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JBofwer  w4s  for  the  PUuntifil      The   case  viis  after-       1815. 


Everest 


wards  mentioned  to  the  Court,  and  Lord  Kenyan  ad- 
hered to  the  rule  he  had- laid  down  at  nisi  prius^  that  v. 
it  depended  all  on  the  usage,  which  was  ^e  life  and       Gltv. 
•law  of  the  copyhold  tenure;  and  if  the  usage  justified 
a  charge  for  each  ac  eiiamy  the  charge  was  good;  but 
that  otherwise  it  stood  on  a  quantum  meruit. 

The  Court,  interposing^  called  on 

Best  to  support  his  rule:  he  contended  that  the 
Pliuntiff  was  entitled  to  the  increased  verdict,  upon  the 
ground  that  the  Defendant's  attorney  had  approved  of 
each  separate  draft,  and  had  thereby  bound  the  De- 
fendant to  pay  for  it     On  each  copy  is  an  entry  of  all 
th*e  matters  which  entitle  the  Plaintiff  to  a  fee^   the 
heriot,  fine,  respite  of  fealty,  and  the  like*    Therefore 
the  Defendant  has  not  left  to  the  Plaintiff  a  discretion 
to  make  out  these  admissions  in  what  form  the  Plain- 
tiff might  deem  fit,  but  he  has  sanctioned  their  being 
drawn  up  in  this  particular  form.    All  that  the  Plaintiff 
has  done,  he  was  required  to  do  by  the  Defendant. 
The  case  cited  therefore  does  not  apply.     Conventio 
vincit  l^em  ^  ctmsuehidinem.    The  rule  sought  to  be 
established  by  one  of  the  witnesses,  would  ruin  all  copy- 
holds.   The  advantage  of  copyhold  estates  is,  that  the 
iniiole  litle  shall  appear  on  the  manor  rolls.     But  if  <dl 
the  tenements  are  to  be  blended  in  one  copy,  no  good 
title  can  appear  on  the  rolls  of  any  manor.     The  lord 
b  mtitled  to  distinct  fines  and  heriots,  the  king  to  dis- 
tinct stamps,  the  steward  to  his  distinct  fees.     Here  are 
six  fines,  six  titles,  and  six  rents.    If  each  do  not  appear 
separately,  the  lord  cannot  know  to  what  &ie  and  what 
heriot  he  is  entitled  for  each,  nor  can  the  government 
ascertain  the  stamp  duties.    It  is  said,  that  to  do  the 
ivhole  is  but  one  trouble;  it  is  true,  that  one  proclama- 
Gg  3  tlon 
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tion  only  is  made  in  court,  but  &ere  are  six  entries  of 
the  proclamation,  each  of  which  consames  an  equal 
quantity  of  labour,  parch  menW  and  ink.  The  fee  is  not 
regulated  by  the  trouble.  If  an  attorney  attends  a 
summons  in  six  policy  causes,  he  U  entitled  to  six  fees 
But  here,  indeed,  there  is  six  times  as  much  trouble  ibr 
the  six,  as  there  is  for  the  first.  If  the  want  of  an  eeper 
cial  custom  had  any  weight,  it  is  all  got  rid  of  by  the 
Defendant's  assent.  If  he  meant  to  put  the  Plaintiff  to 
his  legal  right  and  the  custom  of  the  manor,  be  should 
not  have  interferecl,  but  left  the  Plaintiff  to  settle  his 
own  rolls. 

GiBBS  C.  J«  I  agree  the  steward  is  to  be  paid  for 
what  he  does,  and  also  that  converUio  vincU  kgem^  and 
that  if  the  Defendant  agrees  that  the  business  sbaU  be 
done  in  a  particular  way,  for  a  particular  sum,  it  fchall 
be  paid :  tlie  question  therefore  is,  whether  there  haa 
been  a  convention  that  this  business  was  to  be  done  in  a 
particular  way,  and  that  the  steward  was  to  be  paid  a 
particular  sum.  There  have  been  six  separate  admifi^ 
fcions  by  the  consent  of  the  Defendant's  attorney,  and 
tlie  only  doubt  is,  how  the  steward  is  to  be  paid  for 
them.  There  is  no. particular  stipulation  for  the  pric^ 
and  therefore  the  sum  due  must  be  determined,  either 
by  the  custom  of  that  manor,  or  on  a  quantum  meruiU 
For  there  is  no  general  law  for  all  copyholds,  it  cao 
only  be  the  particular  uaage  of  each  manor,  and  in  this 
case  there  is  no  custom  of  the  nmoor  in  evidence; 
therefore  the  Plaintiff's  right  must  stand  on  a  quantum 
fne?'mty  and  the  inquiry  must  be,  in  this  case,  where  the 
Defi^ndant  has  had  six  several  admissions  made  out 
separately  on  separate  stamps,  what  the  I^aintiff  is 
reasonably  entitled  to  receive  for  the  trouble  he  has 
had  in  preparing  them :  he  chatges  six  times  as  much 
as  for  on^  but  it  does  not  (bUow  that  because  he  is 
I  entitled 
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eatitled  to  his  full  charge  for  the  first,  therefore  he  is        1815. 
to  have  six  times  as  much  for  the  six,  I  therefore  asked     ^„    -    -' 

£VCREST 

the  witness  whether  taking  the  first  charge^  and  adding  ^. 

to  it  the  85.  8^.  od^ve  other  copies,  adding  also  Glyx. 
the  further  charge  for  the  additional  drawing,  parch- 
ment, &c.,  c¥3i'  4ie':ia  iratoiveiits  prqiared  in  Ueu  of 
one,  adding  also  the  cost  of  the  stamps,  the  whole 
amount  would  exceed  20/,,  atid  he  did  not  think  it 
would*  I  r^fsewed  thQ  goiiit  Fh^^r  ihe^^^Jaii^^bB^ 
ally  right  ih  point  of  law,  because  he  was  entitled  to 
charge  6L  for  the  first  copy,  therefore  to  charge  the 
same  for  each  subsequent  copy,  and  the  Court  are  of 
opinion  he  h^  not.  At  to  the  fUanhm  mindt  the  jury 
have  disposed  of  it. 

Rule  discharged. 


Gg4 
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Court  of  COMMON  PLEAS, 


AW 


OTHER  COURTS, 


w 


Hilary  Temi^ 

In  the  Fifiy-sixtii  Year  of  die  Reign  of  Gsoitos  IIL 

latuxi.  Fawcett^  Plaintiffj  Lowe,  Deforciant 

ABttcanflot    TT AUGIUN Serju  movei  U>  amead  9l  Sne,  in  wU^ 
withoat  in  ^^  premises  comprised  w^e  stated  to  be  in  the 

bftdATit  cos-  pftridi  of  Askerton,  by  making  it  ptirsoant  to  the  6bdi 
^"^^^^  to  lead  the  iise%  which  oonyejed  lands  in  the  manor 
deed  produced  of  Jskerim  in  the  parish  of  SkgpkUm^  and  he  fjmjed 
to  warrant  tlw  that  the  word  <<  manor''  might  be  sabstitated  fait 
the  word  <*  pariah  t"  he  moired  this  upon  an  affidarit 
of  the  commissioner  named  in  the  writ  of  dedmus 
poiestaiem^  that  he  took  the  acknowledgment  of  the 
deforciant  to  a  fine  for  passing  lands  in  the  manor  of 
Atkerian^  in  the  barony  of  GuUdskmdf  in  die  panh  cf 
Su^pkUm^  and  that  these  was  no  such  paridi  in  exist- 
ence 
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tenoe  as  AskerUm.    The  Court  inquired  whether  the        i8x6. 
affidavits  stated  that  the  deed  which  convoked  the  land^     ^"'^^  -^ 
m  the  manor  of  AAetUm,  was  the  same  deed  lA  pursu*      Phintiff. 
ance  whereto  the  fine  was  levied;  and  that  iact  not 
being  sworn  to,  they  hehl  that  they  certainly  could  not 
permit  the  amendment  withoat  an  aflGldavit  stating  that 
the  deed  produced  was  the  deed  in  pursuance  whereof 
Ae  fine  was  levied:  without  such  an  affidavit  to  connect 
the  deed  with  the  fine,  wicked  persons  might  make  the 
grossest  abuse  of  tbese  motions^ 

J^at^Aoii  took  nothii^  by  his  motiom 


Craven  and  Another  t;.  Ryder.  '  •^«»*  **• 

^HIS  was  an  «ctSon  of  trover  brought  to  recover  A  resale  of 
the  value  of  certain  wgar.    It  was  tried  before  f^^**^ 
IMlas  J.  at  QuiWudlj  at  tfie  sittmgs  after  Michaelmas  payment  to 
term  1815,  vdien  the  case  appeared  to  be^  that  the  W»n»<^n^ 
naintiffi-on  5th  Majf  contracted  to  sell  to  A  French  ^^^^i  right 
and  Co.  24  bedheads  of  sugar  denominated  Hamburgh  of  stoppage  ia 
loaves  at  loto.,  free  on  board  tL  British  ship,  two  ^''^'^'^ 
tnonths  being  the  vuual  credit  on  such  sales.    The 
Flaintifi  on  the-  13th  May  sent  the  sugars  by  their 
lighterman  alongside  a  vesssel  bound  for  Hamburgh^  of 
whicb  the  Defendant  was  master,  to  be  put  on  boa]:d, 
with  an  order  addressed  <<  to  the  commanding  officer 
xm  boar^,  to  receive  them  ibr  and  on  account  of  the 
Plaintifi;"  and  when  the  loading  was  complete^  on 
i6th  Mmf,  took  in  exchange  from   the   mate,  who 
tiappened  to  have  the  command,  an  acknowledgement 
that  die  goods  were  *<  received  on  board  the  George  for 
Hamburghy  for  and  on  account  of  the  Plaintiffi."    The 
lighterman  proved  that  "he  had  for  die  hut  year  adopted 

tUs 
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iSi^r  this  more  pveqiae  fi>«  ifi  bis  xfptsipts^  finr  th^  «xpreM» 
purpose  of  giTpg  t)ie  al^ipper  «  coniinoBii  over  the 
goods,  till  the  l]ghterinan'&  AQte  imk  aociofdiDg  to  the: 

RiDER.     ' luual  couiBe of  tKa4e» given  npin exduoige fiir  the  bill 

of  the  6Ugu»  to  Caldas^  gsA  Jreoeived  the  piioe  of 
them;  and  the  D^np^datit,  wi^uttbe Phimtifi'fiHvjlhp^ 
on  the  15th  i^3^  signed  end  dcdiverisd  to  GbMm»  wha 
hed  engf^ed  the  Befi»id«l^8  vessel  for  tbeiTD]^ag^  a  faiD 
of  lading  for  the  sugars,  ^  being  shipped  byhiin,  deliver- 
able to  Carlo  Bene  or  fab  order,  at  Hamburgh.  B.  French 
and  Co.  having  mi  the  ij^th  s^pM  payment,  the 
Plaintiffi,  not  having  been  paid  for  the  sugars,  reclaimed 
them,  which^he  Defmidawt-refiised  to  redeliver,  on  the 
ground  that  he  had  signed  a  bill  of  lading  in  fitvour  of 
CaldaSf  deliverable  to  Carlo  Bene,  to  whpm  Caldas  had 
resold  and  consigned  them  to  Hamburgh^  and  had  ob* 
tained  Bene*B  acceptances  on  ^^cre^t  4if  tbie  oons^n* 
ment  Hie  jory  found  that  rthe  receipt  gimn  to  the 
Plaintiffi  wan  restrictive^  and  that  nothing  bed  been 
done  bjr  them  to  alter  the  r^ht  of  ipfWe^oii-  of  the 
goods»  and  gaire  tbein  verdict  fc^rtbe  £iainti£ 

Lem  Serjt.  noar  moved  to.^etaode  ijie  vecdiot  4ad 
enter  a  nonsuits  ^e  cpfH^dud  that  the  jmamcs^.tbe 
Plaintiffi  had  deliveved  the  gopda  im  iw  bemid  a 
British  «hip,  their  ^vendqas  birring  in  th^  mstm  :tiw 
resold  to  another,,  the  rj^  gf  utr^jfugp  sis  psofmiu  v^ss 
at  an  end.  There  hpd  bem  jux  abspliile  pale  by  db» 
Plainti£&  to  Fns^dh  rwd^  absohiteieale  l^  Ftpmch  tp 
CaUa$^  and  the  latter  had  pafi|  (ar  tbpigoods,  and  had 
made  a  further  xe^i^e  to  Anr.  .  Jx|  lAfibarram  v.  Muh 
son  (a),  the  ciroDnnstances  of  which  ca/ie  arenot  indeed 
exactly  similar  to.t|ii%  J^sdfier  J,,  for.xbcm  doOrino  % 

cited 
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cited  it,  lays  it  down  that  there  is  no  case,  in  whicbj  ^  ^^ 
after  a  resale  of  goods,  and  payment  of  the  price^  ot 
numey  advanced  on  the  credit  of  the  goods  by  the 
second  vendee,  there  bad  been  a  stoppage  in  iratiiHn^ 
Stress  was  laid  on  the  terms  of  the  reoeipt,  but  without 
reason.  Tlie  goodd  were  in  a  manner  received  for  the 
Plaintiffs,  inasmuch  as  the  reoeipt  was  a  dischaigQ  to 
the  PlaintiflS  of  their  obligation  to  deliver  the  goods  tio 
FrmcAj  but  they  were  in  no  other  a^nse  received  for 
them:  it  neVer  was  intended  that  the  Plaintiffi  should 
in  any  event  resume  the  possession.  The  delivery 
was  complete^  and  there  was  no  right  of  stoppage  in 
transitu. 

GiBBS  C.  J.  Exclusively  of  the  particular  form  of  the 
recdpt  for  the  goods,  I  take  it,  the  practice  is,  Aat 
the  peirson  who  is  in  possession  of  the  lighterman's  re- 
ceipt, is  the  person  entitled  to  the  bill  of  lading,  which 
ought  to  be  given  only  to  the  holder  of  that  receipt. 
Consequently  the  holder  of  that  receipt  retains  a  con- 
trol over  the  goods  at  least  until  he  has  exchanged  the 
receipt  for  the  bill  of  huUng,    My  Brother  Dallas^  who 
tried  this  cause,  had  no  doubt  on  the  propriety  of  the 
verdict,  and  the  jury  were  stiil  more  dear,  and  thought 
it  was  a  ri^t  which  ought  not  to  be  Questioned.     We 
should  not  therefore  disturb  the  verdict  Unless  we  could 
be  convinced  of  the  propriety  of  so  d<»ng.    Fremh  and 
Co.  might  sell  their  right  again,  but  the  Plaintiflfe  might 
refrain  from  delivering  the  goods,  unless  under  such 
xarcumstances  as  wpidd  enable  tlitoi  to  recall  the  goods 
if  they  saw  occasion.  ThePlainiiS  refuse  to  deliver  tbwo, 
except  in  exchtoge  for  this  reoeipt :  they  kndw  a.bill  of 
lading  will  be  enecuted  before  the  shjp  «ails»  imd  they 
know  that  the  biU:of  lading. ought  regularly  tabeexecuted 
to  themselves.    French  and  Cq.  sdl  to  Cal4au    Caldas 
goes  to  the  Defendant,  and  obtains  the  bill  of  lading  of 

thesfe 
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f8i6.  these  good%  bat  the  Defendant  signs  that  bill  <rf*Iading  CD 
Calias  hi  his  own  wrong,  for  be  ought  not  to  have  given 
the  bill  of  lading  but  in  exchange  for  the  ligfaterman'a 
note.  In  this  state  of.  things  Prench  and  Co.  became 
insolvent,  and  we  do  not  think  the  ric^t  of  stoppage 
in  transitu  is  gone.  Nor  do  we  mainly  rely  on  the  ftnn 
of  the  recapt,  though  it  is  a  drcumstanoe  to  be  con- 
sidered, but  if  the  receipt  had  been  in  the  bid  fono, 
the  principle  is  the  same^  namely>  that  the  vendors  had 
never  yet  parted  with  the  control  over  the  good^  in 
that  event 

Dallas  J.  The  jury  were  dear  that  the  vendors 
had  never  parted  with  the  possession  of  the  goods,  and 
I  see  no  reason  to  dbturb  the  verdict. 

Pabk  J.  concurred. 

Rule  refitted. 


San.  a4.  AusTiN  and  Another  t;.  Drewe, 

An  insurance  'T^HIS  was  an  action  of  covenant  on  a  policy  of  insu- 
iSg«'wSdi  ranee  effected  with  the  Defendant  "against  an  the 
4]ie  ascared  damage  which  the  Plaintiffii  should  suffer  by  fire,"  on 
^l  8u£fer  by  ^^  «  g^^  ^nd  utensiLi  in  thdr  regoiaat  buik  sugar- 
andutenttis  house,"  and  the  Plaintiffi  averred  that  <<thar  stock 
in  thdr  regular  and  utennls  were  very  much  daftiaged  by  fire  in  the 
J^;^J?3^  sugar-house."  The  Defendant  pkaded  that  «  the 
not  extiend  to    stock  and  utoisils  were  by  and  through  the  careleis- 

damagedone    ^^^^  n^ligence^  and  improper  conduct  of  the  Hain* 

vo  toic  sugar 

hf  the  Ittatof  ^^  ^^^  ^^  servants,  in  regulating  and  managing  the 

tlie  usual  fires  fires  usually  employed  in  and  about  the  sugar-house^ 

^ftdmpTbeing  ^°^ag^  by  the  smoke  arising  firom  such  fires,  and  not 

accumulated     from  any  other  cause,  without  this^  that  the  stock  and 

Mm^dT'  ^*^*^*  ^^^  damaged  by  fire  in  the  sugar-houae  within 

the  aaeuredy 

wiio  jnadfcitcBtly  kept  thft  top  of  their  chmiaey  tloisd* 

i6  the 
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the  meaning  of  the.poUcy.''  The  Plaintiffi  replied,  -  18^16. 
that  the  stock  and  utensils  were  damaged  by  fire  in  the  '  krsKm 
sugar-house,  within  the  meaning  of  the  policy,  and  the  ^ 

Defispdant  joined  issue  on  this  traverse.    Upon  the      Dbsw& 
trial  of  this  cause  «t  GuildJudlj  at  the  sittings  after 
BdidMehniu  term  1815,  before  GHAs  C.  J.,  the  evidence 
was,  that  thfs  building  insured  contained  .eight  stories, 
and  in  each  story,  sugar,  in  a  certain  state  of  prepara- 
tion, was  deposited  fbr  the  purpose  of  being  refined ;  in 
Order  for  refining,  a  certain  degree  of  heat  was  neces- 
sary, and  a  chimnqr  running  up  through  the  whole 
building  formed  almost  one  side  of  each  of  the  stories, 
and  by  means  of  this  chimney  heat  was  communicated 
to  each  of  the  stories.   At  the  top  of  the  chimney,  above 
the  8  stones,  was  a  register,  which  the  Plaintiffs  used 
to  shut  at  night,  in  order  to  retain  in  the  chimney  and 
building  all  the  heat  they  could.     Thejr  shut  it  one 
night,  and  lighted  the  fires  next  day,  and  they  soon 
afterwards  found  the  building  full  of  smoke  and  sparks ; 
and  on  examination  they  found,  that  the  register,  which 
always  ought  to  be  open  whensoever  the  fire  was  bunv- 
ing^  was  continued  shut  down:    sparks  and  smoke 
had  got  out  into  the  rooms ;  the  heat  had  slightly  blis- 
tered the  walls,  and  considerably  discoloured  and  da- 
maged the  sugars.    There  was  much  smoke^  but  the 
only  injury  done  to  the  sugars  proceeded  from  heat ; 
die  smoke  would  not  have  hurt  them.    There  was  no 
fire  in  the  building  that  ought  not  to  be  there,  nothing 
was  on  fire^  that  ought  not  to  be  on  fire,  the  damage 
was  occasioned  by  the  sparks,  heat,  and  smoke  taking  a 
wrong  direction. '  Gibbs  C.  J.  directed  the  jury,  that 
inasmuch  as  the  damage  was  occasioned  entirely  by  the 
increased  heat,  which  was  produced  by  keeping  the 
raster  closed,  it  was  not  a  loss  by  fire  within  the 
meaning  of  the  policy,  but  was  occasioned  by  the  impro- 

.pcr 
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.fSt5.       pM*  mflnagoBMnt  of  the  M|gttten    The  jury  femid  a 

\  '^~~  -^    y«rdict  for  the  Defanduit. 
Auvrnr 

Drbwhe.  '  Shipbe^d^  Solidtor-Goienl,  M«r  Boved  fin*  s  «ev 
trid.  llio  words  of  the  poltcyvare  VM  ^eiroess  <»f 
-fire/'  or  <<  improper  fire/'  but  ^  dum^  by  Aw." 
The  actual  flame  which  pvpoeeded  from  the  g»les 
below,  and  would,  if  the  r^kter  had  not  been  dosed, 
•have  issued  out  of  that  chinftey,  being  conflned  therein 
•by  the  register,  oceasioned  the*  niiiehief.  If  actual 
dame  was  the  eome  of  the  danftage,  H' matters  not  whe- 
-ther  the  fire  was  properly  or  improperly  lighted,  but 
the  question  is,  whether  fire  occasioned  the  damage. 
If  any  other  criterion  be  taken,  it  would  in  many  cases 
of  policies  against  fire  introduce  nice  and  intricate 
questions.  It  cannot  be  necessary  tfhat  the  ^ire,  to  pro- 
duce a  loss  within  the  policy,  should  be  only  tuch  fire 
as  is  communicated  to  some  substance  not  contained  in 
the  intended  and  proper  receptacle  of  fire.  Heat  may 
be  so  intense^  as  to  ignite  combustibles  without  the  ac- 
tual contact  of  flame.  Suppose  the  intensity  of  heat 
necessarily  required  for  any  process  tb'be  so  great,  that 
the  fire  made  in  a  chimh^,  though^  confined  ibere, 
might  ignite  neighbouring  bodies,  it  might  in'ibat  case 
as  well  be  said,  ^^  that  was  n6t  a  damage  by  &te^ 
because  the  original  fird  was  contained  in  its  proper  re- 
ceptacle. In  the  common  case  of  a  housd  on  fire,  if 
goods  are  damaged  by  the  removal,  thait  is  a  loss  by 
fire  within  the  policy.  Put  the  case  of  it  chliine^  on 
fire,  there  is  only  the  usual  quantity  of  heat  below,  but 
the  mischief  is  occasioned  by  an  accumulation  of  soot 
in  the  diimney,  yet  the  insurer*  would  be  bound  to  pay 
any  loss  thereby  occasioned* 

GiBBS  C.  J.    I  think  it  is  not  necessary  to  determine 
any  of  those  extreme  questions.    In  the  present  case,  I 

think 
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think  no  lost.Ms  jdstiuned  bjr  aojr  of^  risks  in'^       48i45. 
policy^    Tbe  lo^s'nM  occaatoised  .by  dieeiteeaieiiiiii- 
managcmeat  by'the  PlamtiflB  of  their  register*    I  so 
dioected  ^ejtiryt  and  I  have  no  reason  to  altevdie 
opioioii  I  thenfoxmed^ 

JDauas  J.  I  am  of  die  same  opinion.  Tbe.oofy 
Muae  of  thedenege.appearstaJBDe  to  hare  been  the  iln- 
dolfiil  menageonent  of  the  machiperjr  by  tbe:  ^naiiDtiff 's 
CNS70.  8erviMH%  aiid  it  is  therefore  not  a  loii  within  the 
•meaning  of  tbe  poUc^ 

Rule  nefiisedh 


Faith  v.  Pearson.  Jan.  %s» 

TTHIS  wad  an  action  of  trespass  for  taking  the  Phin-  No  action  fa'es 

*  tiff's  ship  on  her  Toyafte  from  Senegal  to  Londcm.  *S*iB»t  the 

•       *  /T  01.  commander  of 

and  cafrying  ft^r  out  of  the  course  of  hei' voyage  to  ^  Sniuh  %blp 

'BtirbadoeSi  whefebythePlaihtiff  was  subjected  to  an  ac-  ofwarforsclx- 

tion  oil  the  covenant  contained  in  his  cl^arter-pdtty/j"|  *  ^^^j*'"^ 

and  obliged  to  pay  damages,  and  sustained  various  iuspidon  of 

\>ther  losses.     The  Defendant  pleaded  in  justification  ^.f  ^*"8  ^^ 

•'  >  t Je  pnage. 

that  he  was  commander  of  a  British  ship  of  war,  the     niough  he 

'B^mbawj  and  that  he  required  the  master  of  the  Plain-  afterwards  dis* 

"riff'^  ship  to  prtJduce  a  manifest  of  her  cargo,  >ut  he  ^J^^f^^^,, 

Vidtnitted- he  had  none,  wherefore  he  detained/the  ship  ling  her  in  the 

4o  "be- dealt  with 'accordiiig  to  laW,  until  kt  th6  master's  ^"^  ^^^•' 

testaiice  he'p<*riftittfed  him  to  depart ;  thirdly,' that  there  ^And'thongh 
Vas  war  between  Great  Britain  rind  America^  and  that  ^e  detains  her 
lie  boaiided^(»'  PtamtiflP's  vessel  to  enquire  whether  she^^j^]^^^^^^ 
'MotigM  io  an  enemy,  and  haying  reasonable  and  pro.  ters  which  are 
"bdbte  caiiae  tor  suspect  a  part  6f  the  cargo  to  be  enem/s  f*^^^^**^ 

property,  xiiisiSyj  ^tmetkan,  lie,'  in  the  exercise  of  his  ^^  „  British. 

datj,  (fctainetfalld  carried  the  ^p  into  B/n*daitfor5  ta%e 

dealt 
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i8iff«       dealt  with  acoardbg'to  law,  until  he  liberated  bet  «l 
FiSxH       ^^  maorterfs  request    Upon  the  trial  of  the  causey  $t 
V.  Guildhallj  at  the  sittings  after  JtficAofl&iMv  term  1815, 

fiAJ^^(«^  before  Gibbs  C.  J.,  it  appeared  that  the  Defendant, 
who  was  commander  of  the  Bembam^  a  British  ship  of 
war,  hailed  the  Plaintiff's  ship  the  Jb&n,  in  her  course 
from  Senegal  to  Londanj  and  sent  an  officer  on  board  the 
Plaintiff's  ship,  who,  having  examined  the  ship's  papery 
questioned  the  master,  whether  he  was  not  an  American^ 
observing  that  he  and  his  mate  had  the  appearance  of 
AnericanSf  that  the  ship  had  American  canvas  and  rig^ 
ging,  and  appeared  to  be  American  built,  winch  last 
Was  not  the  case,  but  she  being  British  builty  and  cap- 
tured by  the  Americans^  had  been  repaired  in  America^ 
and  had  on  board  American  canvas  and  cordage.  He 
also  inquired  whether  she  had  not  African  daves  on 
boardj  or  had  been  concerned  in  that  trader  and  on  his 
saying  the  ship  was  British^  bound  from  Senegal  to 
Jjondon^  he  imputed  it  as  an  irregularity  that  she  bad  not 
cm  board  a  manifest  of  her  cargo  from  Sen^al^  as  re- 
quired by  the  statute  26  6.  3.  c.  40.  This»  though  re- 
quired by  the  act,in  practice  is  never  given  tovesseb  oom«> 
ing  from  the  coast  of  Africa.  And  the  officer  caused  the 
Plaintiff's  master  to  go  on  board  the  Defendant's  ship 
with  his  papers.  The  master  having  exhibited  to  the  De* 
fendantdispatches  from  the  governor  oiSen^aly  which  he 
was  carrying  to  the  British  government,  and  letters  ad- 
dressed to  private  persons  in  England^  which  appaiendj 
satisfied  theDefendant,  was  dismiss^,  and  on  his  xeCum 
to  his  own  ship  the  officer  quitted  her,  but  sooti  aftir 
came  again  on  board,  and  more  particukrly  questioned 
the  ihaster,*  whose  answers,  though  tru^  not  satiaMog 
him,  the  Defendant  detained  the  vessel,  and  carried  hoc 
into  BarbadoeSf  where  he  kept  the  mastier  and  crew  pri- 
soners on  board  her,  and  took  away  her  stiieam  anchori 
by  reason  of  which  viAmcricm  ship  there  xaa fool  of 

her 
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her,  and  injumd  the  vemL  Aftorjame  ttmetb?  Defisnd*  ^  .18 16. 
,imt  Uberated  Uiie  master,  cre^r,  and  veneW  withcEut  hav^ 
instituted  any  proceedinga  against  her  in  the  Admiralty 
court  Gibbs  C.  J.  held  that  upon  this  evidence  it  must 
be  taken  that  the  Defendant  detained  her  as  prizes  npon 
suspicion  that  she  was  hostile  prq)ert7»  Andaccordmg 
to  Le  Cauxv.  £den  (a)»  no  action  cwld  be  maintained 
ibr  taking  a  vessel,  where  the  captors  were  acting  tinder 
,a  belief  that  she  was  a  subject  of  prixe;  and  he  9on- 
suited  thet  Plaintiff  npon  his  own  case. 

I^s  Serjt.  now  moved  to  set  aside*  the  nonaoit  and 
have  a  new  trial.;  Without.  qaesti<ming  the  law  laid 
down  itf .  the  case  of  Le  Caux  v.  Mden^  he  contended  that 
the  evidence  did  not  prove  that  the  Defendant  took  the 
vessel  m^r^lj  as  prize,  but  that  he  evidently  had  de- 
tained licT  on  other  ground^:  namely,  first  on  the  want 
of  a  manifest,  as  an  ir^r^lariQT  in  the  ship's  p^)er% 
admitting  her  to  be  British^  and  ilso  on  a  supposed 
breach  of  the  laws  agaiost  the  slave  trader  neither  of 
which  charges,  if  there  had  been  a  foundation  for  them, 
was  yet  any  cause  for  capture  as  prize,  but  only  for 
forfeiture;  and  the  Plaintiff  was  not  precluded  finom 
.trying  in  this  action  whether  the  Defendant  was  war- 
janted  by  the  facta  in  detaining  the  Join  upon  those 
groimds.  The  putting  a  prize-odaater  on  board  was 
equivocal,  for  that  would  have  been  done  equally  in  the 
case  of  priie  and  forii^tnre.  It  la  a  strong,  drcum- 
stance  for  the  PIainti£^  that  the  Oefendadt  Of  ver 
.ventures  to  institutei  any  proceeding  in  the  Admiralty 
.court.  Even  if  a  suspicion  that  ^r  ship  wa$  prizes  was 
jone  of  the  motives  which  actuated  the  Defendant  to  de- 
tain her,  yet  when  the  Defendant  r^'es  on  thrqe  or  four 
.coi^int  causes  of  detendon,  the  principle  of  Le  Caux 

.     {a)  Doug.  S94* 
Vol.  VI.  Hh  y.Eden 
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i8ttf.  Atd  &a  the  otiher  and  partbt  ground  ihert  oo^  to  be 
a  ii««r  trial,  bedftuse  th»  diffen^fi^m  all  the  eases  wMch 
have  oeeurred.  It  is  a  question  of  great  iitipoirtaooe^ 
god  I  eottld  not  have  it  pass  in  silence,  beeanse  ttrootd 
not  have  it  understood  that  our  judgment  proceeds  on 
an  opinion  that  the  authority  of  the  case  in  the  Court 
«f  King^s  Bench  Oi^t  to  be  deserted.  The  point 
fint  arose  in  a  case  in  Willes  exactty  resembfing  tfais^ 
and  the.  Court  granted  a  new  trial.  Another  case  soon 
after  occinrred)  and  VPIOes  C.  J.  with  hisuswdpreeisRiny 
states  the  four  ways  in  iriliich^uestionsofthissortcanbe 
brought  before  the  Gonrt:  1^  motion  ht  anrest  of 
judgment,  by  motion  for  an  amendment,  by  motion 
for  a  new  trial  in  thtf  court,  of  by  writ  of  error 
in  a  snperior  court.  I  state  them  now,  to  shew  dat 
all  the  numerous  cases  cited  are  applicable  to  the 
other  modes  of  objection,  and  not  to  a  motion  for  a 
new  trial  He  shews  clearly  that  there  would  be  a  t»- 
rianc^  between  the  venire  procesB  and  the  recm^,  on 
which  ju  j^«t  for  die  Pbiotiff  migbt  be  arrested  for 
ihe  variance,  and  the  question  was,  whedier  a  new 
trial  should  be  gnuited;  Here  no  amendment  la  ne- 
jcessaiy:  as  the  record  now  stands,  no  motion  in  arrest 
4if  judgment  can  be  made,  nor  can  the  objection  be 
taken  on  a  writ  of  error.  Here  every  thing  is  regular 
on  the  record,  and  can  be'rectified  only  by  b  motSon 
for  a  new  trial.  Thai  is  discretionary  with  the  Court, 
if  justice  requires  a  new  trial  they  will  grant  it;  if  ix)t, 
they  will  refuse  it  It  is  true  that  Wittes  C.  X  in  the 
second  case  supported  the  first,  and  if  there  wei«  no 
other  case  extant,  that  would  considerably  guide  our 
discretion.  But  it  has  twice  since  come  before  a  Court, 
once  before  Mr.  Baron  £^^,  and  once  in  the  case  of 
HiU  v.  Yaies.  The  case  before  J^rv  .B«  was  not  ex- 
actly like  the  present,  but  it  certainly  would  have  been 
ground  of  error.  The  Court  thought  it  was  not  a  case  to 
.1  give 
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give  relief  to  the  party,  and  that  the  verdict,  notwithstand- 
ing that  irregularity,  for  such  it  certainly  was,  ought  to 
be  supported.    In  HiU  v.  Yates  it  appearred  that  one 
person  was  returned,  and  that  another  served  on  the 
jttiy.    It  is  impossibla  to  distinguish  that  case  from  the 
present    The  Court  in  the  first  instance  refused  a  rule 
to  shew  cause  on  a  general  reooUectioD  that  the  case  in 
WUk$  had  in  some  later  case  been  overruled*     On 
•  iubseqaent  day  Lord  Menborcygh  staled  that  he 
had  consulted  those  judges  from  whom  intdltgeaee  might 
bedbtained,  and  they  were  all  of  opinion  that  it  was  di»> 
cretionary  with  the  Court  to  gmt  or  to  refine  sndi  an 
^ppUcatson^  and  he  stated  the  great  inoonrenic&ce  that 
would  oconri  if  such  an  objection,  (which,  it  is  to  be 
observed,  was  not  taken  at  the  time  of  the  trial,)  should 
afterwards  be  made  a  ground  of  setting  aside  a  verdict. 
It  reidily  will  occur  to  every  one  how  easily  such  an  ob^ 
jectidki  cavid  by  a  practice  be  always  raised,  and  there- 
fore how  great  is  the  danger  of  lettingit  prevail  to  set 
aside  a  verdict.    To  that  opinion  I  shall  always  sub- 
scribe, when  a  case  exactly  like  that  occurs ;  biit  let  it 
be  remembered  that  that  judgment  proceeded  mainly  on. 
the  ground  that  (he  objection  came  too  late:  here  the 
objectioi!!  was  taken,  and  the  Plaintiff's  couasd  was  ap- 
prized at  the  time,  that  he  took  the  verdict  at  the  peril 
of  not  being  able  to  hold  it,  and  therefore  we  thmk  that 
the  eleven  jurymen  being  well  suomioned,  and  a  twdfth 
not  being  well  summoned,  and  a  verdict  taktti  by  those 
twelve,  and  the  olgectien  being  pointed  out  at  the  time, 
the  Court  in  die  exercise  of  their  discretion  to  grant  a 
new  trial,  or  not,  ought  to  set  aside  this  verdict,  and 
that  diere  ought  lo  be  a  rale  absdute  for  a  verdre  de 

flOVO* 

The  rest  of  the  Court  concurred. 

Rule  absolute. 
Ii4 
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Abitbol  v.  Beistow. 

^^HIS  was  an  action  upon  a  policy  of  inauranoe  on 
goods  at  and/rom  Mogadore  to  Lottdon:  it  was 
tried  at  GuUdhaB  before  Dallas  J.  at  the  sittings  after 
J£chadmas  term  1815,  when  a  verdict  was  found  for 
the.PlaintifiP,  subject  to  a  point  reserved,  and  Skepkerd 
Solicitor-General  in  this  term  obtained  a  rule  nisi  to  set 
aside  the  verdict  and  enter  a  nonsuit,  upon  theground  that 
the  allegations  of  the  declaration  were  not  proved.  The 
declaration  averred  that  after  the  loading  of  the  goods 
on  board,  on  a  certain  day,  die  ship  with  the  goods  on 
board  departed,  and  set  sail  on  her  intended  voyage^ 
and  afterwards,  and  while  the  ship  was  in  the  €x>orBe  of 
her  voyage,  they  were  destroyed  by  perils  of  the  ses« 
The  evidence  was,  that  before  the  ^ip  had  half  her 
cargo  on  board,  she  was  driven  from  her  moorings  by 
bad  weather  and  lost. 

Best  and  Vaughan  Seijts*  now  shewed  causey  con- 
tending that  enough  appeared  on  the  dedaralion  to 
shew  that  the  goods  were  loaded,  on  which  fhe  pdicy 
had  attached,  and  that  a  loss  liad  afterwards  accrued; 
and  therefore^  though  the  declaration  stated  more  than 
was  necessary,  the  Plaintiff  was  entitled  to  retain  his 
verdict  In  Bhind  v.  Wilkinson  (a)  there  was  an  aver- 
ment of  interest  at  the  time  of  effecting  the  policy  and  of 
the  loss ;  it  certainly  did  not  at  the  time  of  eflfecting  the 
policy  subsist  in  the  party,  but  it  did  subsist  at  the  time 
of  the  loss ;  it  was  immaterial  whether  the  Plaintiff  were 
or  were  not  interested  at  the  time  of  effecting  the  policy, 
as  stated,  so  long  as  he  was  interested  at  the  time  of  the  ' 

(a)  9  TaunU  237* 
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cited  it,  lays  it  dowii  that  there  is  no  case,  in  whichi  i8i6. 
after  a  resale  of  goods,  and  payment  of  the  price,  or 
money  advanced  on  the  credit  of  the  goods  by  the 
second  vendee,  there  had  been  a  stoppage  in  irat^&Uu* 
Stress  was  laid  on  the  terms  of  the  receipt,  but  without 
reason*  Tlie  goods  were  in  a  inannpr  received  for  the 
Plaintifiss  inasmuch  as  the  receipt  was  a  dis^hargiGf  to 
the  Plaintlffi  of  their  obligation  to  deliver  the  goods  tio 
FrencAj  but  they  were  in  no  other  sense  received  for 
them:  it  never  was  intended  that  the  Plaintiffs  should 
in  any  event  resume  the  possession.  The  delivery 
was  complete  and  there  was  no  right  of  stoppage  in 
iraiisiUu 

GiBBS  C.  J.  Exclusively  of  the  particular  form  of  the 
receipt  for  the  goods,  I  take  it,  the  practice  is,  that 
the  person  who  is  in  possession  of  the  lighterman's  re- 
ceipt, is  the  person  entitled  to  the  1^11  of  lading,  which 
ought  to  be  given  only  to  the  holder  of  that  receipt. 
Consequently  the  holder  of  that  receipt  retains  a  con- 
trol over  the  goods  at  least  until  he  has  exchanged  the 
x^ceipt  for  the  bill  of  huling,.  My  Brother  Dallas^  who 
tried  this  caus^  had  no  doubt  aa  the  propriety  of  the 
verdict,  and  the  jury  were  still  more  dear,  and  thought 
it  was  a  right  which  ought  not  to  be  qxestioned.  We 
should  not  therefore  disturb  the  verdict  unless  we  could 
be  convinced  of  the  prc^riety  of  so  doing.  Fremh  and 
Co.  might  sell  their  right  again,  but  the  Plaintiffii(night 
refifain  from  delivering  the  goods,  unless  under  such 
iurcumstances  as  would  enable  th^  to  recall  the  goods 
if  they  saw  occasion.  ThePlainti£6  refuse  to  driver  them, 
except  in  exchtoge  for  this  receipt :  they  know  a.bill  of 
lading  will  be  enecuted  before  the  sh«p  saitsf  and  th^ 
know  that  the  biJl;of  lading  ought  regularly  to  beexecuted 
to  diemselves.  French  and  Cq.  sell  to  GaZ^of.  CaUas 
goes  to  the  Defendant,  and  obtains  the  bill  of  lading  of 

thC96 
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i8iff#  dealt  with  aooordiDg'to  law,  until  he  liberated  her  «r 
the  masterfs  reqaest  Upon  the  trial  of  the  cause,  at 
GuUdhaUj  at  the  sittings  after  JtficAofl&iMv  term  1815, 
before  Gibbs  C.  J.,  it  appeared  that  the  Defendant, 
who  was  commander  of  the  Bembamj  a  British  ship  of 
war,  hailed  the  Plaintiff's  ship  the  Jokn^  in  her  coune 
from  Senegal  to  London^  and  sent  an  officer  on  board  the 
Plaintiff's  sh^  who,  having  examined  the  ship's  papery 
questioned  the  master,  whether  he  was  not  an  American^ 
observing  that  he  and  his  mate  had  the  wppeunmot  of 
AmericanSf  that  the  ship  had  American  canvas  and  rig^ 
ging,  and  appeared  to  be  American  built,  wUch  last 
was  not  the  case^  but  she  being  British  builty  and  c^h 
tured  by  the  Americans^  had  been  repiured  in  America^ 
and  had  on  board  American  canvas  and  cordage.  He 
also  inquired  whether  she  had  not  African  slaves  on 
boards  or  had  been  concerned  in  that  trader  and  on  his 
saying  the  ship  was  British^  bound  from  Senegal  to 
Londcmy  he  imputed  it  as  an  irregularity  that  she  had  not 
on  board  a  manifest  of  her  cargo  from  Senegal^  as  n^ 
quired  by  the  statute  26  G.  3.  c.  40.  This,  though  re- 
quired by  the  act,in  practice  is  never  given  tovesseb  comr 
ing  from  the  coast  o(  Africa.  And  theoflScer  caused  the 
Plaintiff's  master  to  go  on  board  the  Defendant's  ship 
with  his  papers.  The  master  having  exhibited  to  the  De» 
fendantdispatches  fix>m  the  governor  otSen^al,  which  he 
was  carrying  to  the  British  government,  and  letters  ad- 
dressed to  private  persons  in  England^  which  apparent^ 
satisfied  theDefendant,  was  dismiss^,  and  on  his  return 
to  his  own  ship  the  officer  quitted  her,  but  soon  after 
came  again  on  board,  and  more  particularly  questioned 
the  master;  whose  answers,  thou^  tru^  not  satisfying^ 
him,  the  Defendant  detained  the  vessel,  and  carried  hot 
into  BarbadoeSf  where  he  kept  the  master  and  crew  pri- 
soners on  board  her,  and  took  away  her  stream  ancfaoTy. 
by  reason  of  which  saiAmericm^^  there  ranfiwl  of 

her 
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her,  ftDd injured  the  vetteL  Aftor  iKmie  tiipediQ  Xkfisnd-  ^  .18 x6* 
,AQt  liberated  the  master,  cre^r,  and  vesaelr  withofut  havuig 
instituted  any  proceedings  against  her  in  the  Admiral^ 
court  GMs  C.  J.  held  that  upon  this  evidence  it  must 
be  taken  that  the  Defendant  detamed  h^  as  prizes  upon 
suspicion  that  she  was  hostile  prq)ert7«.  And  according 
.to  Le  Cauxv.  Eden  {a\  no  action  could  be  maintained 
for  taking  a  vessd,  where  the  captors  were  acting  under 
,a  belief  that  she  was  a  subject  of  prise;  and  he  ^on* 
suited  the  Plaintiff  upon  his  own  case. 

Lens  Serjt  now  moved  to  set  aside  the  nonsuit  and 
have  a  new  trial.;  Without  questioning  the  law  laid 
down  itf  the  case  of  Le  Caux  v.  Eden^  he  contended  that 
the  evidence  did  not  prove  that  the  Defendant  took  the 
vessel  m^r^ly  as  prize,  but  that  he  evidently  had  de- 
tained Iier  on  other  ground^ :  namely,  first  on  the  want 
of  a  manifest,  as  an  irregMlarity  in  the  ship's  p^)er% 
admitting  her  to  be  BrMshf  and  ^o  on  a  supposed 
breach  of  the  laws  against  the  slave  trader  nether  of 
which  charges,  if  there  had  been  a  foundation  for  thern^ 
was  yet  any  cause  for  capture  as  prizes  but  only  for 
forfeiture;  and  the  Plaintiff  was  not  precluded  finom 
trying  in  this  action  whether  the  Defendant  was  war- 
ranted bythefact»  in  detaining  the  Join  upon  those 
grounds.  The  putting  a  prize-odaster  on  board  was 
equivocal,  for  that  would  have  bem  done  equally  in  the 
case  of  pri9e  and  f<Hrmtnre*  It  is  a  strong,  drcum- 
stanoe  •  for  the  Plainti£^  that  the  Defendant  Ufever 
.ventures  to  institute,  any  proceeding  in  the  AdminiUy 
.eoort.  Even  if  a  tusideion  that  0ie  ship  wb$  prizes  was 
.one  of  the  motives  which  actuated  the  Defendant  to  de- 
tain her,  yet  when  the  Defendant  r^es  on  three  or  four 
.coi^oint  causes  of  detention,  the  principle  of  Le  Caux 
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i8i6.  to  lell  lands  for  redeeming  their  land-tax,  had  agreed 
to  sell  to  the  Defendant  all  their  estate  in  the  pre* 
mises  for  502.  and  that  the  commissioners  had  agreed 
to  confirm  such  contract,  the  said  wardein  and  poorer  in 
consideration  of  50A  paid  them  by  the  Defimdant  di 
discharge  of  the  costs  attending  the  sales  made  by  them 
for  the  redemption  of  their  land-tax,  the  receipt  wherraf 
the  said  wardein  and  poore  thereby  acknowledged,  and 
the  commissioners,  parties  thereto,  did  thereby  allow, 
and  of  55.  by  the  Defendant  p«dd  into  the  Bank  of 
England,  to  be  there  placed  to  the  account  of  the  com- 
missioners for  the  reduction  of  the  national  debt,  under 
the  title^  **  an  account  of  the  sale  of  the  land-tax,"  si 

by  the  receipt  of  — ^ one  of  the  cashiers  of  the 

bank,  did  appear,  in  exercise  of  the  powers  vested 
in  them  by  the  said  acts,  did  by  that  indenture  duly 
sealed,  and  delivered,  and  intended  to  be  enrolled 

'  or  registered  as  the  law  required  for  the  conveyance  of 
estates  sold  to  redeem  land-tax,  with  the  ccmsent,  &c. 
of  the  said  commissioners,  testified  by  their  signiiig 
and  sealing  that  indenture^  grants  bargain,  sell,  and 
convey,  and  the  commissioners  thereby  oonfinned  to 
the  Defendant,  the  demised  premises  in  that  lease  spe- 
cified, and  the  reversion,  and  rents,  &c^  thereof  and 
particularly  the  rent  reserved  by  the  leasee  to  hold  the 
same  to,  and  to  the  use  of  the  Defendant,  his  hdrs  and 
assigns,  for  ever  discharged  firom  all  land-tax,  reserved 
rent,  and  otb^r  incumbrances,  as  by  that  indenture^ 

'  duly  sealed  with  the  common  seal  of  the  Plaintiffi, 
and  with  the  respective  seals  of  Lords  Auckland  snd 
Glenieroiet  and  duly  delivered  and  signed  by  them, 
then  remaining  duly  registered  at  the  land-tax  roister 
office^  according  to  the  statute,  would  appear.  The 
Plaintiffi  replied  to  this,  that  long  before  the  making 
the  indenture  in  the  declaration  mentioned,  on  the 
95th  'otjumti  41  ElUs.f  The  Bight  Hon.  Rev,  Father 

in 
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in  God  JcSin  Whitegift  Archbishop  of  Canterbury^  being 
seized  in  fee  in  his  own  right,  and  to  his  own  use,  of 
certain  houses,  &c.  in  Cnydon^  did  by  virtue  of  the 
statute  39  Eliz.  (a)  for  erecting  of  hospitals  or  abiding 
and.  working  houses    for  the  poor,  by  deed  dated 
25th  Jfune^  41  EUz.  enrolled  in  Chancery,  erect,  found, 
and  establish  the  said  houses,  &c.  to  be  an  hospital 
and  abiding  place  for  the  finding,  sustentation,  and 
relief  of  certain  maimed,  poor,  needy,  or  impotent 
people^  to  have  continuance  for  ever,  which  hospital, 
and  the  persons  therein  to   be  placed,   the  founder 
thereby  incorporated  by  the  name  of  *<  The  Wardein 
and  Poore  of  the  Hospitall  of  the  Hclie  Trinitie  in 
CrcydoHf  of  the  Foundation  of  John  Whitegift  Archbi- 
bishop  of  Catiterbury^**  and  ordained  that  by  the  same 
name  they  should  be  persons  capable  to  purchase  lands 
not  exceeding  the  value  of  200/.  by  the  year;  by  virtue 
of  which  deed  and  enrolment,  and  of  that  act,  the 
FlaintifK  became  incorporated,  and  had  ever  since  been, 
and  then  were  named  and  called  by  the  last-mentioned 
name ;  and  at  the  time  of  making  the  lease^  the  Plaintifi 
having  been  so  founded,  were  by  virtue  of  that  found- 
ation seized  in  fee  of  the  premises  by  that  lease  demised. 
To  this  plea  the  Plaintifi  demurred  generally. 

Best  Serjt.  for  the  demurrer  contended,  first,  that 
the  conveyance  by  the  Plaintiff  to  the  Defendant  was 
not  invalidated  by  the  circumstance  that  the  principal 
part  of  the  purchase  money  was  expressed  to  be  paid, 
not  into  the  Bank  of  Englandy  but  to  the  PlaintifFs 
themselves;  and  not  for  redemption  of  the  Plaintiffs' 
land-tax,  but  to  reimburse  them  their  costs  incurred  by 
former  sales  of  land  for  the  redemption  of  their  land- 
tax.  It  is  true  that  the  grantors,  being  incorporated 
by  the  statute  39  EUx*^  were  prohibited  from  alienating 
their  land  otherwise  than  in  manner  warranted  by  the 
acts  for  redemption  of  their  land-tax.  But  this  applica- 
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j8i5«       tioii  of  the  ttumey  was  imdioriced  bjr  ttye  statute  39  Cf.  3« 
r.  6.  <•  36*  which  enables  the  grantors  to  raise  by  sale 
suffieient  money  to  pay  the  txpences  of  the  talesy  and 
that  thoae  ootts  shall  be  thereout  paid  befinre  the  moaqr 
is  paid  into  the  batiks  or  that  40  mash  thereof  as  they 
shall  deem  suAdenU  &haU  be  reserved  for  diat  pmpose; 
that  awn  wbidh  is  required  fye  the  eostfi»  never,  iiideai 
can  be  paid  toto  the  baok»  nor  is  intefided  so  to  b^  1^ 
if  it  were  so  paidi  U  could  by  no  4uthoriQr  be  drawa  oaf 
agaia  a^d  applied  to  the  costf  *    And  the  commiswpars 
allow  in  tbe  deed  tbat  application  of  the  pwcbase  v^cmy 
as  th#  act  requires,    ^nt  even  if  there  be  any  infcmialily 
m  tha  eHfeunastance,  tjbr&t  the  fK»nniission<yfi  in  the  deod 
express  their  approbation  oidy  of  tbe  grant,  and  net  of 
the  application  of  the  mon^,  yet  this  is  eiirad  kytbt 
statute  4t  Geo.  3.  cr,  1 1^.  «.  120.,   which  ^naetm  tb«t 
proof  of  execution  of  any  deed  of  sale  by  tbe  oanuiiir 
sioneia,  parties  theD^to,  iball  be  snfteieot^^danes  thst 
the  several  notipcai  afis,  muit^r^  mi  Hmg^  nsqaM 
by  the  recited  a^  or  that  apt  to  bedonf  l^y  aiy  vendor 
previously  to  any  such  sale^  wcire  duly  givfo,  dim^  and 
performed  by  soch  vendor  pursuant  to  the  dtKctJons  flf 
the  veciled  act  and  diat  acL    The  comnnsttoners  ccf^ 
tify  by  this  deed  that  this  money  has  been  applied  to 
the  purposes  for  which  it  is  raised.     With  respect  to 
the  objection  that  the  grant  is  made  by  the  corporatioii 
by  a  name  other  than  their  true  name,  and  is  therdhre 
void^  inasmuch  as  this  was  undoubte^y  a  mistake  and 
cannot  be  avowed  by  the  Plmntifis  as  a  premeditated 
fraud,  it  is,  as  a  mistake^  cured  by  the  statute  54  Geo.  3. 
c.  173.  5. 12.,  which  confirms  deeds  that  were  void  for 
want  of  title  in  the  vendors^  or  '*  by  reason  of  some 
other  mistake  or  inadvertence.*'    But  even  if  no  such 
aet  had  passed,  ancient  authorities  arc  not  wantiiig  tp 
shew  that  this  grant  b  good ;  though  undoubtedly  cases 
may  be  cited  favourable  to  tlie  PlaintiiTs.  Those  dedsioos 
are  not  now,  nor  ever  were  they  the  law  of  the  land  f  but 
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ooMelts  which  grew  out  of  the  diq^oskjon  df  •upporting 
c<»fM>ratioiw  to  an  immoderate  extent*  which  prattled 
from  the  begiiming  of  the  reigp  oi  Edward  the  Sixth  to 
the  letter  part  of  the  reign  d  James  th^  First  The  ob» 
jeetioQ  is  bottomed  on  the  ground  that  a  corporation 
has  nothing  but  its  name^  and  that  if  it  do  not  convey 
by  its  name^  then  it  does  not  ^  at  all  convey.    If  this 
princi{de  were  pursMed  to  the  utmost  extend  then  the 
al^htest  deviation  in  a  word  or  a  syllable  would  suffioe 
to  avoid  a  grant.  But  the  spirit  of  the  daeiaioDais*  that 
there  must  bea  Hu^erial  deviation  or  amb^ui^i  as  kxt 
lastanc^  where  there  are  two  corporations  of  one  namc^ 
and  it  cannot  be  known  which  of  them  it  is.    But  this 
corporation  is  sufficiently  designated  by  the  amount  of 
the  name  that  is  given.    ^  The  Dean  and  Chapter  of 
Bristol  made  sundry  ieafes,  misrecitiiig  the  name  of  their 
eorporation»  and  an  intricate  caae  of  aondry  such  leases 
made  of  one  thing  to  divers  men,  wherein  the  Lord  Chan* 
cellor  (Lord  ElUsmere)  anul  that  it  was  fit  to  help  such 
leases  in  Chancery,  being  for  reasonable  time,  and  upon 
good  consideration.   Judges  mig^  have  done  well  at  the 
first  to  have  expounded  the  kw  so^  with  averment  dial 
tkey  were  due  same  parties^  and  so  was  the  old  iaw,  till 
now  of  late :  especially  where  the  mistaking  arose  on  thdr 
part  who  kept  the  evidences,  the  which  tlie  lessees  could 
not  sea^but  must  take  a  lease  by  die  college  derki''  There 
is  then  the  authority  of  Lord  Ellnmerey  for  saying  that 
this  was  in  his  time  new  law.    That  whieh  has  been  de- 
cided on  principles  of  natural  justice  is  for  ever  law,  but 
that  which  is  not,  though  it  may  prevail  as  kw  in  our 
courts  for  a  time^  is  not  law,  nor  binds  the  Court    In 
dus  case  die  Chancellor  does  not  hold  tfaeie  is  relief 
in  equi^  because  dure  is  no  relief  at  law,  but  he  says, 
the  kw  ooght  to  be  so.    Esngs  Lofrm  caae  (b).     Bond 
to  the  mayor  and  burgesses  of  Lymn  Regis  in  com. 
Norfolk.    It  turned  out  that  the  corporation  was  in- 
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corporated  by  the  name^  nuiforis  4"  iurgentiwKn  domhd 
regis,  de  Lynn  Regis,  and  although  in  the  bond  the 
words  burgi  domhu  regis  were  omitted,  it  was  held  good. 
And  herein  is  cited  every  previous  case,  and  ^ey  are 
all  considered  by  Coke  J.    And  it  is  ruled,  "  that  wbsn 
in  truth  there  is  but  one  and  the  same  corporatioii« 
leases,  gi^ants,  &c.   made  by  them  ought  not  to  be 
avoided  for  such  nice  and  verbal  variances,  iriien  in 
substance  the  true  name  of  the  oorporati<Mi,  citber  bj 
matter  expressed,  or  necessarily  implied  in  the  words 
themselves,  appears  to  the  Court:  and  as  to  the  said 
case  of  the  ho^ital  of  the  Savoys  it  ii  tme  that  judg- 
ment was  given  in  the  Exchequer  by  Baron  Oarke 
and  Baron  Gent  against  the  (pinion  of  Sir  Roger  Man^ 
teood  C.  B.  Mis  viribm**    But  a  similar  variance  is 
found  in  the  lease  to  that  wbidi  is  in  the  deed.    The 
corporation  is  described  in  the  lease  as  the  wardein  and 
poore  of  the  hospital  of  the  Holy  Trinity  in  Crcydtm^ 
in  the  county  oi  Surrey^  (which  is  no  part  of  the  name^) 
of  the  foundation  of  JoAit  Whitgi/i,  (not  WkiUgift^  and 
the  former  is  not  idem  sonans  with  the  latter,)  Archhifihop 
of  Canterbwy.  This  appears  by  the  lease,  which  is  set  out 
on  oyer.    If  the  objection  be  fatal  in  the  deed,  it  is  &tal 
in  the  leasee  and  therefore  the  Plaintiffi  cannot  recover. 


JBasanquei  Serjt.  contrd.  Hie  argument  that  the 
Plaintifis  alone  know  their  own  founder,  is  without 
foundation,  for  the  purchaser  was  lessee  by  a  lease  in 
which  they  were  rightly  named,  and  the  purchaser,  not 
the  vendor,  prepares  his  own  deeds.  T\xe  general  words 
used  in  the  statute  54  6. 3.  r.i73.  5.  za.  must  apply  to 
grievances  ^jusdem  geritris.  It  provides  for  the  csses^ 
first,  where  the  vendor,  though  seised  of  the  land,  is  not 
entitled  to  convey  without  some  further  assurance;  or, 
adiy,  where  the  lands  did  not,  at  the  time  of  the  ssl^ 
stand  limited  to  the  same  uses;  and,'  3dly,'wh«re 
a  greater  quantity  of  an  estate  might  have  been  wMi 
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than  was  necessary.  Such  sales  are,  ratified,  and,  it  is 
tlcclared,  shall  be  as  valid  as  if  they  had  been  made 
in  strict  conformity  to  the  powers  under  which  they 
were  intended  to  have  effect :  but  none  of  them  are 
at  all  similar  or  applicable  to  this  case.  The  na* 
ture  of  the  objections  fs  this:  as  to  the  land-tax  acts, 
the  3d  plea  States,  in  the  recital,  that  an  agreement 
has  been  entered  into  for  the  sale  of  the  premises 
for  50/,,  and  that  the  commissioners  had  agreed  to 
confirm  the  contract  If  this  be  the  contract,  it  can- 
not stand,  for  until  the  money  is  paid  into  the  Bank 
t>f  England^  no  sale  takes  place,  and  it  proceeds  to 
state  that  the  consideration  is  50/.  paid  to  the  said 
warden  and  poor  in  $;onsideration  of  the  costs  and 
expences  attending  sales  made  by  the  said  warden  and 
poor  generally,  and  of  55.  paid  into  the  bank.  This 
therefore  is  a  sale  made,  not  for  the  discharge  of  the 
specific  expences  attending  this  sale,  but  for  the  ex- 
pences  of  sales  made  generally  and  not  tinder  the 
authority  of  these  commissioners.  By  the  statute 
38  G.  3.  c.  60.  s.  30.  the  money  is  to  be  paid  into  the 
bank,  for  the  redemption  of  the  land-tax,' and  no  more 
land  is  to  be  sold  than  the  commissioners  shall  certify 
is  fit  to  be  sold.  Then  came  the  39  G.  3.  c.  6.  5. 36. 
which  makes  ^t  lawful  to  raise  so  much  money  by  such 
sale,  as  shall  be  sufficient  not  only  for  the  purpose  of 
redeeming  any  land-tax  for  which  such  land  shall  be 
sold,  but  also  for  the  purpose  of  paying  and  satisfying 
all  such  costs  and  expences  as  the  corporation  making 
any  such 'sale  shall  incur  on  account  thereof,  and  that 
such  costs  shall  be  paid  out  of  the  purchase  money  for 
the  said  lands,  before  the  same  shall  be  paid  into  the 
bank.  The  39  G.  3.  c.  :ti.  enables  the  king  to  appomt 
seven  commissioners  to  execute  the  act,  instead  of  the 
general  commissioners.  This  plea  does  not  <tate  that 
the  commissioners)  parties  to  the  deed,  were  privy 
^olJVL  Kk  coun- 
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counsellors,  a^  it  certainly  ought  to  do.   The  1 3^1  seetioir 
gives  to  the  oxnmissioners  only  the  power  to  order 
the  payment  of  such  costs  and  expences  attending  the 
sales  as  they  think  reasonable,  being  the  same  power 
which  the  former  act  gave  to  the  other  commisaioners. 
This  then  is  not  a  mere  slip,  but  an  excess  of  authivity. 
The  corporation  has  sold  limds  for  puiposes  &r  which 
they  never  were  authorized  to  sell^  and  as  the  sale 
therefore  is  not  warranted  by  the  statutes,  the  question 
is,  .whether  this  is  a  good  sale  at  common  law.    The 
decisions  which  have  been  so  lightly  treated  as  new 
kw,  were  the  Jaw  of  a  period  when  our  greatest  lawyers 
lived,  and  that  law  subsisted  long  before  the  time  of 
£d.  6.  and  after  the  time  of  James  x.    In  the  case  of 
JSn^s  Lofniiy  Lord  Coke  states  the  law  to  be^  first, 
as  to  these  words  idem  namen  et  nan  per  aliudt  that  this 
word  idem  has  two  significations,  viz.  idem  sifiabis  et 
verbis^  and  idem  re  et  sensug  and  the  name  of  a  cor- 
poration in  grants  or  conveyances  need  not  be  idem 
snfUabis  et  verbis,  but  it  is  sufficient  if  it  be  idem  re  d 
sensnu     Many  cases  arose  about  that  time  in  which  the 
struggle  was,  whether  the  name  varied  litterisets^Babis, 
or  re  et  sensu  (a).     Nota,  that  abbot  and  convent,  dean 
and  chapter,  and  all  other  corporations,  ought  to  be 
named    truly  by  their  names  of  incorporation  and 
foundation,  according  to  the  form  thereof  without 
omission  of  any  material  part  thereof,  in  all  their  leases 
and  grants,  and  in  all  actions  where  they  are  Defendants 
or  Plaintifis,  or  otherwise  their  lease. and  grant,  && 
are  void,  and  also  their  writ  shall  abate ;  because  the 
name  of  a  corporation  is  like  the  name  of  baptism  of 
a  man,  which  cannot  be  changed.     So,  where  (b)  Eton 
College  was  incorporated  by  the  namejpr^rpos^i  et  cd-^ 


(fl)  NewBen^  ».,  4  &  3  P. 
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legit,  a  lease  which  they  made  by  the  name  prepositi  et 
sociorum  was  held  void.  So  in  loEliz.  the  place  of 
which  a  corporation  took  its  name  was  omitted,  and 
the  grant  was  held  void.  In  Crqfi  v.  Howell  (a)  the  ' 
Cook's  company  were  incorporated  by  the  name 
magisirorum  sive  gubematorum  ^  communitaiis  mysteria 
coquattim  London.  A  lease  made  by  Jo.  Johnson, 
Mathew  Bobinson^  John  Birch,  and  Bqfe  Isnel,  masters 
and  guardians  of  the  craft  pr  mystery  of  the  cooks  of 
London,  and  the  commonalty  of  the  same  craft  and 
mystery,  was  held  void.  In  all  the  cases  the  question  is 
whether  the  variance  be  material  or  not,  if  this  be  not 
a  materidl  variance,  the  misnomer  cannot  hurt  It  may 
be  admitted  that  the  cases  of  abatement  of  writs  stand 
on  a  different  ground,  because  the  Defendant  gives  h 
better  writ  Fanshwafs  case  (i),  which  in  29  Eliz.  was 
argued  in  the  Court  of  Exchequer.  Two  judges  ruled  in 
favour  of  the  misnomer.  Mamoood  C.  B.  thought  it  not 
a  fatal  variance.  Upon  a  writ  {e)  of  error  the  point 
was  argued  by  Coke,  Egerton,  and  others ;  then  argued 
by  all  the  judges,  and  finally  compromised.  This  is 
cited,  not  for  the  decision,  but  for  the  authority  of 
Manwood  C.  6.  who,  as  it  is  said  by  Lord  Coke,  was 
totis  viribus  contra,  and  for  the  sound  distinctions  which 
he  laid  down.  In  Mo.  235.  he  says,  "  there  is  no  book 
in  the  law  which  avoids  the  leases  or  grants  of  a  cor* 
poration  for  a  variance  in  any  of  these  four  circum^ 
stances,  namely,  in  addition,  interposition,  omission,  or 
commutation,  so  that  it  retain  the  four  first  principles 
of  the  substance,  that  is  to  say,  the  name  of  the  persons 
of  the  house,  of  the  foundation,  or  dedication,  and  of 
the  place  known  before  the  foundation  wherein  the 
house  is  situate.  One  of  the  reasons  most  particularly, 
i^plicable  to  this  case^   is,   that  an  alteration  in  the 
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name  of  a  founder  is  a  prejudice  to  the  honour  li# 
meant  to  do  Iiimsclf  by  including  his  own  name  in  the 
name  of  the  foundation,  he  adds  that  there  had  been 
more  points  on  variances  in  the  names  of  corporations 
in  the  last  42  years  than  in  400  years  before.     Tlie  va- 
rious cases  on  the  name  of  the  Norwich  coiporation  are 
in  strict  conform!^  to  that  case.     The  Dean  and  Chap- 
ter of  the  Cathedral  Church  of  the  Ha(y  Trinify  of 
Noi-wich  {a)  surrendered  their  possessions  to  the  king, 
who  reincorporated  them  by  the  name  of  "  The  Dean 
and  Chapter  of  the  Cathedral  Church  of  the  Hofy  and 
Undivided  Trinity  of  Nonvickf  of  the  foundation  of  Ed- 
XDard  the  Sixth/'  and  regranted  their  possessions  ta 
them,  omitting  the  words  <<  of  the  foundation  of  Ed-- 
itard  the  Sixth."    It  was  contended,  and  held,  that  the 
old  name  of  incorporation  remained^  and  Herbert  bong 
their  founder,  they  were  hot  bound  to  keep  in  the  nsme 
o(  Edward  the  Sixth.    And  in  Kin^s  Lgfrm  case  Lord 
Coke  says,  '<  There  is  a  great  difference  between  old  and 
new  corporations,  for  old  corporations  may  have  several 
names :"  the  Plaintiffs,  being  a  new  one^  can  have  only 
one  nam^.     In  the  case  of  Htyward  v.  FtdcAer  (b)^  as 
indeed  in  all  the  cas^s  cited  for  the  Plaintiffs,  there  was 
a  special  verdict,  and  it  was  found  in  all  of  them,  that 
the  corporation  suing  did  execute  the  deed;  yet  it  was 
^leld  void.'   Again,  the  Dean  and  Chapter  of  ^onnVA 
leased,  omitting  the  words  "  of  the  foundation  of  Ed- 
ward the  Sixth,*'  and  it  was  held  vo:-d.     So,  in  a  gift  to 
the  abbot  and  nuns  of  S/on,  of  the  fbnndation  of  our 
lord  the  king,  the  grant  omitting  the  words  "  of  the 
foundation  of  our  lord  the  king,"  it  was  held  that  the 
omission  avoided  it    So,  Whitlock  enumerates  the  name 
of  the  founder  among  the  four  things  that  are  of  the  sub- 
stance of  a  corporation  (c).     So,  in  Fisher  v.  Bois{d)j  a 

(a)  2  Co.Rgp.  73 ,\  ^  (e)  t  Urn.  i»6.     &C.  Jfo. 

(A)  Palm.49i»  S.C.  HTJonest    s66  and  cit.  xo  Co.  xsi.  V 
^  {d)  Pmlm.  503. 
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variance  in  the  name  was  held  fatal ;  held  a  hnrd  cbsc,  but 
so  decided;  Custodes  for  guardiani  held  synonymous ; 
but  where  it  was  called  damds  sive  coUegii  de  Merton^ 
instead  of  domussive  coUegii  sciolarium  de  Merion^  the 
omission  of  scholarium  was  held  &tal,  as  a  variance  in 
substance.  So,  where  Eaton  College^  incorporated  per 
nomen  propositi  et  coUegii  regalis  collegii  Beata-^Ma* 
r/Ve  de  Eaton  juxta  Windsor^  made  a  lease,  omitting  in 
their  name  the  words  ^^  Beatte  MaritJ^^  and  the  iteration 
of  the  word  collegii^  it  was  held  void  (a).  No  authority 
has  been  cited  overturning  these  cases.  In  the  present 
case  there  is  a  variance  in  substance,  and  not  in  imma^ 
terial  circumstance.  The  calling  the  Archbishop  ^^  the 
most  Rev.  Father  in  God,''  and  adding  the  words  ^<  in 
the  county  of  Surrei/*  in  the  .case,  are  but  circumstance, 
4ind  as  Manwood  C.  B.  says,  <*  addition,  interposition, 
omission,  or  commutation,"  do  not  vitiate.  This  grant, 
therefore,  is  void  at  common  law,  and  so  much  varies 
from  the  authority  of  the  land-tax  acts,  that  it  is  not 
warranted  by  those  statutes.  It  does  not  appear  on  the 
record  that  any  other  land  had  been  sold  for  the  re^ 
demption  of  the  land-tax,  upon  the  sale  of  which  any 
costs  had  been  incurred. 

*  Best  in  reply.  The  statutes  do  not  warrant  the  argu- 
ment that  the  Plaintiffs  have  no  right  to  sell  land  posi- 
tively for  the  cost  of  their  sales,  but  only  for  the  redemp- 
tion of  the  land-tax,  and  to  keep  back  a  part  of  the  pur- 
'  chase  money  for  costs,  for  they  enable  a  vendor  to  sell  to 
one  person  to  raise  money  for  the  redemption,  and  to  an- 
other to  raise  a  sum  for  the  costs.  If  the  Plaintiffs  have 
sold  land  for  the  redemption,  and  kept  no  part  of  the  pur- 
chase money  back  for  their  costs,  what  are  they  to  do, 
but  to  sell  more  for  their  costs  ?  It  is  said,  if  this  be 
not  within  the  specific  object  of  the  act  54  G.  3.  the 
general  words  will  not  heal  it ;  but  the  general  purport 
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1816.        of  the  act  appears  by  the  preamble  to  this  daDse,  and  H 
\,    ^  shews  an  intent  not  to 'remedy  the  defect  in  particnlar 

Hotpitai      cases  only,  but  to  remedy  all  mistakes.  Adopting  m  the 
V*  enactment  the  generality  of  the  preamUe,  ipsis  verbu: 

the  only  condition  is,  that  the  deed  be  executed  honijdi* 
It  is  clear  from  the  mode  of  the  introducticm,  the  remedy 
is  not  to  be  confined  to  mistakes  gusdem  generis,  bat 
is  extended  to  all  mistakes.     In  a  remedial  act  the 
Court  would  carry  the  relief  as  far  as  the  mischief  ex- 
tends ;   even  if  the  words  did  not  reach  it    Another 
objection  is»  that  it  does  not  appear  that  these  noble 
persons  were  privy  counsellors.     But  inasmuch  as  the 
king  has  appointed  them  commissioners,  it  will  be  pre- 
sumed that  they  have  that  qualification.     The  cases 
cited  carry  the  argument  on  the  misnomer  no  finther 
than  the  Defendant's  counsel  foresaw,   and  they  are 
all  confined  to  the  period  before  mentioned.    They 
only  rule  that  a  misrecital  in  a  material  part  of  the 
name  of  corporation  vitiates  a  grant,   but  what  k 
material  is  in  every  case  disputed  by  the  Judges.    J&R- 
wood  held  the  dedication  of  a  church  a  material  part, 
but  where  the  prior  of  St.  Johritk  of  Jerusalem  omitted 
the  name  oi  Jerusalem  in  their  grant  (a),  it  was  held  not 
to  be  fatal.  It  is  said  that  the  founder  has  a  right  to  have 
his  name  in  the  grant     It  is  to  be  believed  that  Arch- 
bishop Whitegift  founded  his  hospital  in  the  hope  of 
a  better  reward,  and  that  he  would  rather  have  con- 
cealed his  name,  if  with  propriety  he  could.   The  ques- 
^on  of  materiality  or  immateriality  depends  on  this, 
whether  the  grantors  can  be  known  by  the  name,  and 
it  is  for  the  Court  to  judge  whether  the  variance  be 
material  or  not     it  is  said  the  purchaser  prepared  the 
deed  i  that  &ct  does  not  appear  on  the  record,  but  if  he 
did,  the  Plaintifis  executed  it,  and  so  gave  the  name 
under  their  common  seal.     In  the  Kin^s  Lynn  case  the 

{a)  Jenk,  114. 
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words  burgi  domini  regis,  the  founder's  name,  is  omitted^ 
yet  it  was  held  immaterial:  as  to  Fisher  v.  Bois  no 
judgmoit  was  there  given,  but  Fanskaw  compounded. 
Heywood  v.  Fulcher  was  not  decided)  but  it  proceeded 
on  difierent  grounds :  the  last  decision  therefore  pro- 
nounced on  this  subject  is  the  case  of  Kit^s  Lynuj  and 
that  is  with  the  Defendant.  The  rule  therefore  is,  and 
it  is  a  safe  one^  that  if  the  corporation  is  misdescribed 
in  a  grant,  and  they  go  on  to  aver  that  they  are  not  th^ 
same  corporation,  that  grant  ought  not  to  bind  them. 
The  old  law,  as  Lord  FMesmere  say^  was,  as  it  now  is: 
it  most  be  shewn  that  it  was  another  corporation :  but  if 
the  rule  is  to  stand  as  settled  by  those  cases,  they  lay 
down  no  certain  criterion  what  is  material  or  immate- 
rial;  it  is  for  the  consideration  of  the  Court  in  each  case. 
The  name  of  a  founder  may  be  important,  as  the  only 
means  of  discriminating  two  corporations,  but  here  it 
is  quite  immaterial.  If  there  be  no  better  reason  shewn 
for  inserting  his  name  than  to  honour  him  200  years 
after  bis  decease,  it  is  immaterial,  (a) 

GiBBs  C.  J.  It  is  certainly  true  that  from  the  reign 
•  oi Ed.  6.  to  the  end  of  the  reign  oi  James  i.  many  de- 
cisions will  be  found  turning  on  many  nice  points,  and 
many  now  i^parently  frivolous  objections  have  been  en- 
tertained, but  it  was  not  because  the  judges  who  graced 
the  bench  in  those  days  were  inferior,  either  in  intellect 
or  in  learning,  to  those  who  nb>  sit  on  it ;  in  the  last,  I 
fear,  they  would  be  found  our  masters;  but  it  is  because 
a  greater  liberality  of  sentiment  now  prevails  in  the  de- 
cisions of  courts  of  justice.  The  present  case  arises  out  of 
an  action  of  covenant.  Ceitain  persons  constituting  a 
charitable  foundation  at  Croydon^  have  certain  property, 
part  (tf  which  consists  in  land.  At  a  certain  period  they 
made  a  lease  of  part  of  their  land  to  the  Defendant. 

(a)  See  alio  PiU  v.  James%  Hoi.  124*  ^^  R^f'9  and  Dr.  Ayraft 
cut,  xiCb«x8«^«\/" 
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1816.        Hiey,  being  generally  restrained  from  alienating  theiir 
property,  are  afterwards  aathorized  for  certain  purposes 
to  dispose  of  a  portion  of  their  land  under  the  acts  for 
the  redemption  of  the  land-tax :  they  profess  to  sell  the 
reversion  of  the  demised  premises  in  fee  to  the  Defend- 
ant, and  to  convey  the  reversion  to  him,  «i4  they  pn>- 
fess  to  receive  his  money  for  discharging  the  residue  of 
their  land  from  the  land-tax ;  but  after  receiving  the 
money,  (how  to  be  applied,  I  know  not,  except  for  the 
purposes  of  the  charity,)  they  say,  we  professed  to  coor 
v^  to  you  by  a  legal  conveyance  but  you  have  been 
deceived,  and  you  must  pay  us  rent  for  your  land,  as  if 
this  conveyance,  had  not  been  made.     Their  objectsms 
are^  first,  we  have  conveyed  to  you  by  a  wrong  name; 
we  are  the  fVardein  and  poore  of  the  HospiiaU  of  the 
Holy  Trinitie  in  Croydon^  of  the  foundation  of  Joka 
Whit^ifiy  Archbishop  of  Canterbury ;  and  in  the  conveys 
'  ance  to  you  we  have  omitted  to  state  that  we  are  of 
the  foundation  of  John  Whitegifti  Archbishop  of  CaMer-- 
bury,  therefore,  though  we  have  received  your  money, 
we  have  not  sold  you  the  land :  the  conveyance  is  void. 
If  this  question  had  occurred  for  decision  at  the  period 
of  those  cases  which  have  been  cited,  possibly  it  would 
have  raised  considerable  doubts,  but  I  subscribe  most 
implicitly  to  the  doctrine  laid  down  by  Lord  EUesmere^ 
that  at  that  time  it  was  open  to  the  judges,  to  enquire, 
whether  a  grant  were  the  grant  of  the  same  corporation  ; 
and  when  I  found  that  it  was  n  deed  under  the  comiuou 
seal  of  the  same  corporation,  pace  tantorum  xdroruniy  I 
should  have  pronounced  the  deed  good.     When  I  hear 
that  the  question  is,  whether  there  be  a  material  or  an 
immaterial  omission  in  the  name,  and  it  is  urged  tliat  it  is 
material,  because  in  the  omission  of  the  grantor's  name 
thePlaintifis  are  wanting  in  due  reverence  to  the  memory 
of  their  founder,  I  agree  that  they  ought  to  shew  their  gra- 
titude to  their  founder ;  and  I  say,  that  if  th^,  out  of  that 
gratitude,  were  to  refuse  any  gift  that  shall  be  oflered 

I  them 
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them  under  a  grant  wherein  that  name  is  omitted^  lintil  1 81 6. 
the  omission  were  corrected,  I  tliink  ^such  conduct 
could  not  be  blamed:,  but  when  .they  say,  for  it 
is  th^y  who  use  the  name,  that  they  have  miscalled 
themselves,  and  that  therefore  the  grant  is  void>  I  think 
them  much  to  be  reprehended.  On  this  point,  that  the 
omission  of  the  founder's  name  is  a  material  omission^ 
I  do  think  that  the  Kin^s  Lgnn  case  does  strongly 
weigh;  for  the  words  terg^t  dommt  r^^ti  imply  that  it 
was,  as  many  others  were^  a  burgh  of  royal  foundation,, 
and  on  that  ground,  a»  well  as.  others,  I  should  think, 
the  objection  now  made  ought  not  to  have  prevailed. 
But  when  I  look  to  the  act  54  G^  3.,  and  the  purposes 
for  which  it  was  made,  it  at  once  sets  the  question  at 
rest  .  That  act  passed  after  many  conveyances  for  the. 
redemption  of  the  land-tax  hod  been  made.  The  re- 
cital is,  that  some  sales  have  been  or  may  be  made  by 
persons  not  strictly  authorized.  Observe,  this  act  cor- 
rects, sales  made  by  persons  not  strictly  authorized  to 
make  them  by  any  means:  but  it  goes  on  to  specify- 
other  cases ;  by  reason  thiit  the  lands  did  not  at  the 
time  of  the  sale  stand  limited  to  the  same  uses,  or  that 
a  greater  quantity  of  an  estate  might  have  been  sold 
than  was  necessary,  or  by  reason  of  some  otlier  mistake 
or  inadvertence,  and  it  then  enacts  that  all  such  sales 
shall  be  good  notwithstanding  su<;h  mistakes  and  inad- 
vertences. A  corporation  cannot  speak  for' itself:  can 
any  one  for  these  Plaintififs  unblushingly  say  that  tins 
omission  of  the  name  was  not  a  mistake  and  inadvertence? 
Was  it  then  a  trap  laid  for  the  purchaser?  Next,  as  to. 
the  land-tax  acts  themselves ;  the  objecticn  as  to  the 
application  of  the  money  resolves  itself  into  this,  that 
the  money  was  not  paid  as  the  act  requires,  that  the  act 
requires  some  part  of  the  purchase  money  to  be  paid 
to  the  Bank  oi  England  to  the  account  of  the  commis- 
sioners for  the  sale  of  land-tax,  and  that  that  which  is 
the  substance  is  in  effect  altogether  omitted,  and  that 

that 
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igi5,       that  which  is  only  a  permitted  appUcatioii  of  apar^ 
sweeps  away  all.    There  would  be  mudi  in  this  objee> 
4on,  if  this  were  the  only  land  sold  by  the  Plaintiffi, 
but  that  is  not  so.    The  hospital  had  many  fiums  out 
at  lease,  which  were  sulgect  to  the  land-tax,  and  they  con- 
tract for  the  redemption  of  the  whole,  and  k  is  in^MMsi- 
ble  that  they  can  foresee  exactly  how  much  they  shall 
want  for  the  one  or  the  other  purpose.    They  go  on  sell- 
ing, and  pay  into  the  bank  all  that  they  receive^  until  the 
last;  and  at  last  sell  this  estate^  and  appropriate  to  the 
costs  of  didr  sales,  so  much  of  the  purchase-money  as 
is  necessary,  and  the  small  residue  of  55.  they  pay  into 
the  bank.    I  am  of  opinion  therefore  that  there  is  no 
objection  to  the  title  to  this  land,  and  that  the  lessors, 
having  omveyed  the  reversion  to  the  Defendant,  cannot 
now  recover  from  him  the  rent  which  they  have  granted 
as  incident  to  that  reversion. 

Dallas  J.  I  am  of  the  same  opinion.  I  need  not 
consider  whether  the  corporation  is  properly  named, 
but  I  shall  confine  myself  to  that  general  ground,  inde- 
pendent of  any  other,  and  which  supersedes  the  neces- 
sity of  considering  the  others,  whereon  the  counsel  for 
the  Defendant  relies ;  that,  admitting  the  defect  to  exist, 
the  act  54  Gm.  3*  does  cure  all  mistakes.  That  this 
transaction  of  sale  with  this  corporation  took  place 
bondjlde^  is  not  disputed.  It  was  for  a  valuable  oxisi- 
deration ;  and  there  is  a  mistake  in  the  misnomer.  The 
question  is,  whether  it  does  not  fall  within  the  very 
words  of  the  statute.  Both  the  preamble  and  enact* 
ing  clause  apply  to  cure  this  defect.  I  am  also  clear 
on  the  other  ground,  that  whether  nine  or  ten  sales  are 
mad^  and  the  purchase-money  paid  into  the  bank  first, 
and  the  money  for  the  costs  pafd  all  together  at  las^ 
or  whether  the  proportionate  costs  are  retained  out  of 
the  proceeds  of  eaqh  sale^  is  quite  immaterial.  I  there- 
fore 
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lore,  on  this,  as  well  as  on  the  other  point,  fiilly  agree 
with  my  Lord  Chief  Justice. 

Pauk  J.  This  is  a  most  unrighteous  action,  and  the 
hospital,  whatever  their  name,  have  affixed  their  com- 
mon seal,  and  ought  not  to  be  heard  to  aver  against  it. 
But  independently  of  that  ground,  I  think  the  Kin^s 
lAfnn  case  is  fully  as  strong  as  this,  and  that  the  omis- 
sion of  Archbishop  Whitegiff^  name  is  iounaterial.  But 
I  think  the  statute  is  decisive^  even  if  these  objections 
had  more  weight  than  they  have.  One  point  I  will 
notice;  that  the  Defendant's  counsel  properly  answered 
in  his  reply,  that  it  is  not  to  be  expected  that  the  sales 
will  all  be  made  to  one  man;  and  therefore^  whether 
that  purchase-monqr  which  is  first  received  be  applied 
to  defray  the  costs,  or  that  which  is  received  after,  it  is 
immaterial.     Therefore  the  judgment  must  be 

For  the  Defendant, 
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1816. 


Levett  v.  Kibblewhite. 

^H£  Plaintiff  sued  out  a  capicLS  ad  respondefidum^ 
with  an  ac  etiam  claus^ln  debt,  on  which  the  De- 
fendant was  arrested  for  4000^:  by  a  mistake  his 
declaration  and  notice  of  declaration  were  in  case  and 
not  in  debt 

Vaugkan  Seijt.  had  obtained  in  this  term  a  rule  nisi 
that  the  Plaintiff  might  amend  the  declaration  by  con- 
verting it  from  a  declaration  in  case  on  promises,  to  a 
declaration  in  debt,  in  conformity  to  the  ac  etiam  clause 
in  his  capias  ad  respondendumj  on  payment  of  the  costs 
of  the  amendment  and  of  this  application. 

Besi  Serjt.  had  on  the  other  band  obtained  a  rule 
aisi  to  enter  an  exoneretiur  on  the  hail-piece,  upon  the 

ground 


Where  the 
Plaintiff  had 
sued  out  pro- 
cess in  debt, 
and  declared 
in  case,  and 
thereby  dis- 
chai^ged  the 
bail,  the  Court 
refused  to 
amend  the 
declaration  by 
altering  it 
from  debt  to 
caie^  so  as  to 
hold  the  bail 
stiU  liable. 
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j9i6.       ground  that  the  same  mistake  entitled  the  bail  to  their 
discharge. 


LSVSTT 


KiBSLiff HiTBi      Both  rules  were  now  discussed  togetber. 


Best  and  Onslow  Seijts.,  fer  the  Defendant,  contended 
that  the  bail  being  now  discharged,  the  Court  would 
not  make  an  alteration  which  should  charge  them. 
2dly,  This  was  not  to  amend,  but  to  make  a  new  de- 
claration in  a  new  action.  The  prayer  of  the  rule  ought  to 
have  been,  thai  the  PlaintifiP  might  declare  anew.  This 
was  materially  distinguishable  from  Biiling  v.  Flight  (a), 
for  there  were  no  bail.  Where  the  interests  of  the 
bail  intervene,  the  Court  has  never  gone  so  far  as  to 
renew  the  liability  of  the  bail,  if  the  Plaintifis  have 
by  their  own  inadvertence  discharged  the  bail  from 
their  responsibility. 

Vaughan^  contrd.  The  Plaintiff's  application  is  not 
\musual;  it  was  recently  granted  in  BiUing  v.  Flight. 
The  amendment  alters  not  the  substance  of  the  action. 
While  proceedings  are  in  paper,  the  Court  may  make 
any  amendments.  It  is  a  constant  practice  of  the  Court 
to  amend,  even  in  writs  of  execution,  a  fortiori  in  this 
case. 

GiBBsC.  J.  It  certainly  is  in  the  discretion  of  the 
Court  to  grant  amendments  of  this  sort,  'or  not;  and 
the  practice  is,  where  the  party  has  committed  a  slip, 
which  would  prevent  his  going  on  and  ultimately  re- 
covering,  the  Court  has  permitted  him  to  amend  so 
much,  as  not  to  be  precluded  from  those  benefits,  which 
the  statute  had  designed  him.  Even  the  case  of  Bilr 
ling  V.  Flight  falls  under  the  same  description,  for  the 
ItCt  of  parliament  only  gives  an  action  in  debt,  and 

(«)  .iteir,  vi«  4t9* 

(he 
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the  Court  of  Exchequer  doubted  whether  the  Plaintiff       181 6. 
could  have  the  remedy  of  a  discovery  except  in  that  - 

action.     But  here,  there  is  no  reason  as  between  the  9. 

Plaintiff  and  the  Defendant,  why  the  Pkintiff  may  not  Kibbliwhitb. 
proceed  and  recover  against  the  Defendant ;  and  the 
only  object  of  the  amendment  here  is^  that  the  bail  may 
be  precluded  from  availing  themselves  of  that  discharge, 
which  the  Plaintiff  has  given  him  by  declaring  in  case 
after  he  has  arrested  the  Plaintiff  in  debt.  I  am  not 
therefore  inclined  to  make  a  precedent  in  this  case^  and 
consequently  the  first  rule  for  the  amendment  must  be 
discharged,  and  the  rule  for  exonerating  the  bail  must 
be  made  absolute. 


DoE,  on  the  Demise  of  Hatch,  v.  BI'Uck.         M.  ;. 

T  N  gectment  for  lands  in  the  parish  of  Ebnfy  OasUet 
tried  .at  the  Wcrcester  summer  assizes  18 14,  brfore 
JRichards  B.,  a  verdict  was  found  for  (he  Plaintiff  for 
one  moiety  of  the  premises,  with  liberty  for  the  Defend- 
ant to  move  to  enter  a  nonsuit.  On  that  motion  made 
in  Michaelmas  term  18 14,  the  Court  directed  a  special 
case  to  be  stated,  the  material  parts  of  which  in  sub- 
stance were,  that  Joseph  Peart  being  seised  in  fee  of  a 
moiety  of  the  premises,  in  1720  devised  all  his  free 
lands  at  Creden  or  Kersoe  to  Elizabeth  his  wife  for  life, 
and  after  her  decease,  to  his  son  John  Peart  and  his 
heirs  for  ever :  all  the  aforesaid  lands  lying  in  the  parish 
otElnUy  Castle^  in  the  county  of  Worcester^  and  all  his 
free  lands  above  mentioned,  if  it  should  happen  that  his 
son  John  should  die  unpossest  of  them,  or  without  heirs^ 
he  gave  them  to  his  daughter  Sarah  Pearty  and  her 
heirs.    The^citator  died  so  seisedi  without  altering  or 

revoking 
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1816.       revoking  his  will,  leaving  his  vrife  Elizabeihf  his  son 
'^  ^  ~^     JdhUj  and  his  daughter  Sarah  him. surviving.    By  lease 
v.  and  release  in  1745,  being  a  settlement  previous  to  the 

Bluck.  marriage  of  John  Peart^  John  Peart  conveyed  all  his 
lands  in  Kersoe  to  the  use,  after  the  marriage^  of  himself 
and  his  assigns  for  his  life,  sans  waste,  remainder  to 
trustees  and  their  heirs  during  his  life,  to  support  con- 
tingent uses,  remainder  to  the  use  of  2^.  Wardf  his  in- 
tended wife,  for  life,  sans  waste;  remainder  to  the  use 
of  the  heurs  of  her  body  by  himsdf ;  remainder  to  the 
use  of  his  own  right  heir.  The  marriage  Ux^  eifect, 
and  John  Peart^  the  son,  continued  possessed  of  the 
premises  so  settled  till  1 747,  when  he  died,  leaving  his 
widow  Frances^  and  one  child,  his  daughter  EUzabdk. 
The  widow  Frances  continued  in  possession,  and  during 
such  possession,  in  Michaelmas  term  1 768,  a  fine  was 
levied,  in  which  she  and  Elizabeth  her  daughter  were 
deforceants,  of  all  lands  in  Kersocy  wherein  Frances  and 
Elizabeth^  Peartf  or  either  of  them,  had  any  manner  of 
estate  of  inheritance;  and  by  a  deed  dated  the  6th  of 
September  1768,  the  uses  of  that  fine  were  declared  to 
be  to  Frances  Peart  for  life ;  remainder  to  Elixabeth 
Peart  in  fee.  In  1777  the  daughter  Elizabeth  devised 
the  premises  to  W.  Best  and  J.  fVHson^  and  dieir  heirs, 
in  trust  to  permit  W.  HuOj  and  Betty  his  wife^  and  the 
survivor  of  them,  to  receive  the  rents  for  their  lives  and 
die  life  of  the  longest  liver,  expectant  after  the  death 
of  her  mother,  and  then  to  the  use  of  the  first  and 
every  other  theu:  daughter  and  daughters  m  tail  female. 
Proclamations  were  duly  indorsed  on  the  before-men- 
tioned fine,  but  no  other  evidence  was  giv^i  of  their 
having  been  made ;  and  this  evidence  was  objected  to 
by  the  Plaintiff's  counsel,  as  insu£5cient  to  prove  the  feet 
of  such  proclamations  having  been  made.  Elizabeth  Pea$t 
the  mother  died  in  1 769,  and  EUxabeth  the  daughter  died 
unmarried  in  1799  without  altering  her  will.   'The  De- 

it  *  fendaot 
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fendant  was  in  possession  of  the  premises  as  lessee  of 
the  eldest  daughter  of  W.  HuU  and  Betty  his  vnSSf  who 
were  both  dead.  Sar<^  Peart^  the  daughter  oi  Joseph 
Peart  the  testator,  married  J.  Haick^  by  whom  she  had 
one  son  named  Francis.  Sarah  Hatch  died  in  1776, 
and  her  son  Francis  died  in  18 10,  leaving  the  lessor  of 
the  Plaintiff  his  eldest  scm  and  heir  at  law,  who  was 
also  heir  to  Joseph  Peartf  to  John  Peart,  and  to  Elizas 
beth  Peart  the  daughter  of  John  and  Frances  Peari. 
The  question  was,  whether  the  Plaintiff  was  entitled  to 
recover  a  moiety  or  any  other  part  of  the  premises. 

The  Court  intimating  a  decided  opinion  that  the 
proclamations  were  not  proved, 

Lens  Seijt,  for  the  Plaintiff,  confined  his  argument  to 
the  point  that  the  word  heirs  in  the  will  of  Joseph  Peart 
could  not  mean  heirs  generally,  ior  John  Peart  CQxilA 
not  die  without  heirs,  so  long  as  his  sister  Sarah  sui*- 
vived  him :  it  therefore  must  mean  heirs  of  the  body^ 
and  inasmuch  as  the  heirs  of  the  body  of  John  Peart 
had  failed,  and  the  fine,  without  proclamations,  could 
not  bar  by  nonclaim,  the  remainder  to  Sar{Ji.  Peart 
had  taken  effect. 

Best  Serjt.,  for  the  Defendant,  contended  that  under 
this  will  John  Peart  took  either  an  estate  in  fee  simple, 
or  no  interest  at  all.  It  was  difficult,  to  understand  the 
meaning  of  the  word  *^  unpossessed,"  but  the  only  coi^ 
structiori  it  would  bear,  was,  that  if  John  Peart  died, 
living  his  mother,  the  estate  should  absolutely  go  over 
to  his  sister.  If  John  Peart  took  no  estate^  there  had 
been  an  adverse  possession  ever  since  1769,  which}  by 
the  statutes  of  limitations,  was  a  complete  bar.  He 
agreed  that  when  a  devise  over  in  default  of  heirs  is 
given  to  him  who  is  the  real  heir,  it  shewed  that  the 
Ivord  heirs  meant  heirs  of  the  body.    But  Sarah  Peart 

was 
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18 id.       WA  not  necesBarily  the  heir  of  John  Peart j  for  she 
'^  _^  -^     might  have  a  brother  born,  and  then  that  brother  woald 
V.  be  toe  heir  of  John  Peari.    Therefore  the  word  hein 

B1.UCIC.  ^ng  ^gfg  tQ  be  understood  according  to  the  ordinary 
'import  of  the  word,  and  then  it  was  a  contingent 
estate  to  John  Peari^  and  the  contingency  of  his  sur- 
viving the  tenant  for  life  not  happening,  he  took  no 
•  estate  at  all,  and  there  had  been  an  adverse  possession 
from  176^ 

GiBBS  C.  J.  relieved  Lens  from  replying.  It  is  dear 
that  this  testator  never  meant  that  his  daughter  should 
take^  unless  those  whom  he  calls  the  heirs  of  his 
son  should  fail;  and  as  he  gives  the  next  remainder 
to  his  daughter,  after  the  failure  of  heirs  of  his  sod, 
it  is  clear  that  he  meant  a  class  of  heirs,  amongst 
whom  the  daughter  could  not  be  enumemted,  for  if 
otherwise,  he  would  be  giving  a  remainder  over,  which 
could  not  take  eflPect,  till  after  the  extinction  of  the 
person  to  whom  it  is  given.  The  first  devisee  John 
Peart  therefore  takes  an  estate  tail,  with  remainder  to 
his  sister  Sarah^  and  so  nothing  has  been  done  which 
bars  her  right  ta  recover:  for  the  fine  levied  by 
Elizabeth  the  daughter  of  John  could  not  bar  the 
remainder  over,  and  the  proclamations  not  bang 
proved,  there  is  no  ground  for  a  bar  by  the  five  years' 
noiv-claim.  Therefore  the  Plaintiff  is  entitled  to  * 
recover. 

Dallas  and  Park  Js.  concurred. 

Judgment  for  the  Plaintiff. 
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KosSi  Demandant ;  Wilche^,  Tenant ;  Worge       Fck  9. 
and  Wife,  Vouchees. 

HTHE  deed  tb  lead  the  uses  of  a  recovery  conveyed  Where  the 

"  all  the  tithes  of  com  grain,  and  hay,  under  the  ^^^^^j^ 

denomination  of  great  tithes,''  of  an  extensive  estate^  recovery  of  the 

the  parcels  of  which  it  had  previously  enumerated  ^  ***^'  ^ 

with  great  particularity,  but  did  not  purport  to  con-  aaetof  kuid, 

vey  any  portion  of  tithes.    The  recovery  comprized  "uffered  the 

400  acres  of  land,  150  acres  of  meadow,   150  acres  of  J^^OT^of  * 

pasture,  150  acres  of  wood,    50  acres  of  furze  and  tithes  ittuiiig 

heath,  50  acres  of  marsh,  and  a  portion  of  tithes  issuing  ^"^  ^  ^ 

out  of  certain  lands  called  Parkei^s  Croft  and  Spital  Court*'^^  * 

Hill.  ,  great  henta^  . 

tion,  tufiered 

w,       .       «    .  1  1    «  «      .       the  great  tith^ 

Vaiighan  Serjt  moved  to  amend  the  recovery,  by  m-  of  the  whole 

serting  therein  a  portion  of  tithes  issuing  out  of  all  the  to  be  added  to 

parcels  of  land  expressed  in  the  deed  to  be  conveyed ;  y^^^  ^^^l^ 

and  that  not  being  allowed,  he  moved  to  substitute  the  strike  out  th« 

great  tithes  of  aU  the  lands  comprized,  and  strike  out  P<"^^°* 

the  word  <<  portion*'  firom  the  r,ecovery. 

GiBBS  C  J.  A  portion  of  tithes  is  a  distinct  thing 
of  itself;  and  the  <<  portion  of  tithes"  cannot  relate  to 
the  tithes  of  all  those  lands  of  which  the  recovery  was 
suffered:  it  now  turns  out  the  whole  is  a  blunder. 
Parties  to  cases  involved  in  such  notorious  and  incom- 
prehensible blunders  as  diese,  ought  to  be  very  weU  ac- 
quainted with  the  facts  before  they  come  with  these 
applications.  I  wish  it  were  considered  that  the 
amendment  of  fines  and  recoveries  is  not  a  motion  of 
course,  and  that  it  requires  at  least  as  much  attention  as 
the  examination  of  a  tide  to  an  estate.  This  is  a  very 
extraordinary  mistake;  by  the  deed  to  lead  the  uses  are 
Vol,  VI.  h  \  con- 
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i8x6u        conveyed  certain  landi,  and  the  tithes  of  all  tliosc  lands, 
^    v~  ^     there  is  no  mention  whatever  of  a  portion  of  tithes:  the 
DcmamUnt.    recovery  has  a  portion  of  tithes  out  of  certain  Luids? 
'     naming  two  specific  closes,  and  not  out  of  the  rest. 
This  is  most  incredible,  that  where  a  deed  declares  the 
|ise  of  a  recovery  of  certain  premises,  into  the  recovery  is 
thrown  a  certain  portion  of  tithes,  which  is  XK>t  stated 
in  the  deed  declaring  the  uses.    We  cannot   strike 
out  this  portion  of  tithes.     We  do  not  know  that  the 
recoverors  have  not  this  portion  of  tithes,  nor  what  in- 
terests we  may  affect  by  striking  it  out.    The  parties 
may  have  since  sold  this  portion  of  tithes  to  aixoth^. 
Suppose  any  person  were  to  com^  in  the  next  term,  and 
complain,  that  in  ameinding  this  recovery  on  jthe  affidavit 
of  these  depoQents,  we  had  revived  an  entail  of  tUs  por- 
tion of  tithes,  which  he  bad  before  parchased,  and  had 
paid  I  oooL  for  it   It  is  with  the  greatest  hesitation  that 
I  venture  so  far  as  to  hold  that  w^  may  insert  the  words 
<<  all  and  all  manner  of  tithea  of  iiay,  com,  ^ain,  &c* 
of  the  land  aforesaid,"  jbut  w;e  think  that  these  words, 
not  being  incon5istent  with  the  other,  may  be  added. 


Fek.  7.  WojODEN  V.  MoXOK. 

Where  thcshe-  HTHIS  was  an  action  commenced  against  the  sheriff 

the  Drfcn^ts  ^^  ^^  *^^  ^  escape,  and  also  for  moniey  whiA 
on  a  capuu  ad  he  ^  received  to  the  Plaiutiff 's  use,  undier  the  foUow- 
satis/acien^ 

dufHf  erroneotuly  issued  on  judigment  on  a  hakl^recognizascei  and  they  had  pod  him 
the  amount  of  the  judgment  and  ^st»,  whereon  he  diachvged  them ;  and  ifcar- 
tng  notice  that  the  money  belonged  to  the  atcignees  of  a  bankru{>t9  refused  to  pay 
it  over  to  the  PlaintiiT;  Hdd,  i.  that  the  sheriff  was  guilty  of  an  escape;  bot*  %* 
the  Court  relieved  hi^i  from  the  aqtjo^  for  an  escape,  leaving  him  liable  to  the  cousti 
for  money  had  and  received,  that  the  Plaintiff  OM^ht  litigate  with  him  ihe  a^Mgoce*' 
right  to  the  money  in  the  sheriff's  ^ands* 

ing 
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tng  circumstance*  Proceedingshftd been  comxnenced 
by  scirrfyms  iSgaiott  certain  bail  on  their  Eecqgnizaoce^ 
and  jn^lgpMttt  having  bf^en  obtained  iigainst  them,  and 
a  capiat  ad  9u$isfaciendum  ^ued  thfrepn,  the  bail  werp 
takeo»  and  thejr  paid  iiUo  tb^  hand^  of  the  sheriff  the 
amount  :«£  the  judgnaent  a^d  cosj^  ^i^reuppn  he  per- 
mitted them  to  go  at  larg^  and  on  th^  same  da>  re* 
turned  on  the  writ^  that  he  had  taken  the  Defendant^ 
but  that  be  oould  not  legally  .detain  them  on  a  judg« 
taea^  on  a  bailrrecognisanc^;  atxi  he  also  returned  that 
the  money  avas  in  the  sheriff's  hands,  hut  that  he  had 
heea  on  the  same  day  served  vijbh  Botice  that  the 
money  so  paid  to  him  was  the  money,  not  of  the  bail, 
but.af  ihe  pnaeipal,  and  that  the  latter  had  become  a 
bai^s^p^  before  he  sp  furnished  the  money,  and  that  it 
the r«(brebek9^ged  to  his  assignees;  wbereupon  the  sherifi^ 
beii^  r/eqaircd  by  the  Plaintiff  to  pay  over  the  money  to 
hiQi)  r^jgised  S9  }^  do^  and  the  Plaintiff  had  commenced 
this  action  for  an  escape,  and  for  the  money  so  paid  to 
the  sheriff. 


^9\ 


\     ■■y     ,   / 

Wqqwen 

MOSPK« 


Blosstt  Serjt  Iiad  on  a  former  day  moved,  on  the 
authority  of  TVaugitm  v.  Clarke  (a),  and  ■&  dictum  in 
3  8alk.  {b)  to  set  aside  the  proceedings  in  the  present 
aofion  against  the  sheriff,  on  the  ground  that,  as  the 
process  against  the  bail  was  erroneous,  which  appeared 
on  tlie  PlaintiiF's  declaration,  there  could  be  no  escape : 
but  upon  the  sugj^estion  of  the  Court,  he  took  his  role 
nisi  to  quash  the  writ  of  capias  ad  saiisfaciendum.  In 
drawing  up  the  rule  it  was  entitled  in  this  cause  in 
which  he  had  originally  moved. 

Basanguet  Serjt.  now  shewed  cause,  first,  upon  the 
ground  that  die  rule,  relating  to  proceedings  which 
were  not  in  tliis  action,  was  wrongly  entitled,  and  that  the 


(a)  Antff  ii*  113.  (^)  3  Salk.%Z^» 

LI  2 


Court 
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Court  could  not  meddle  with  the  eaj^as  ad  tati^acien^ 
dum  on  the  present  rule.  Secondly,  ^e  btil  had  so 
long  lain  by,  that  no  relief  ought  now  to  be  |^^en  {a)r 
Thirdly,  payment  to  the  aheriff  does  not  satafy  Ae 
writ  of  execution,  until  it  be  paid  over  to  the  FlaintiS 
Slaekfbrdy.  Austen  {b).  Ifthis  process  were  cnooeoos, 
the  sheriff  ra^bt  refuse  to  act  <m  it;  but  having  acted 
on  it,  and  dischaiged  the  Defendant,  he  is  liable  to  an 
action  fer  mn  escape^  for  if  he  had  in  the  fint  instance 
objected  to  .actii^  on  the  process,  the  Haintiff  might 
have  had  other  process  (c).  The  Pbuntiff  is  at  least 
entitled  to  his  costs,  having  Wdl  commenced hia  action: 
but  further,  the  sheriff  ought  not  to  be  relieved  by  the 
Court,  unless  on  the  terms  of  his  paying  the  Plaintiff 
the  money.  The  present  action  was  commmcfd  ayear 
since,  and  no  motion  has  been  made  on  the  part  of  the 
bail  for  relief.  They  did  not  complain.  It  was,  he 
said,  a  very  important  questioni  whether  the  assignee 
were  oititled  to  this  money,  paid,  as  it  was,  under  l^al 
compulsion. 

JBlonet  in  support  of  his  rule.  Tie  bail  could  not 
well  come  hither:  they  paid  the  money,  and  thouj^ 
thqr  paid  it  on  an^iUegal  arrest,  they  paid  no  more 
than  they  were  bound,  and  compellable  by  other  pro- 
cess to  pay.  The  writ  is  admitted  to  be  improper. 
Tlie  sheriff  an  officer  of  this  Court,  out  of  which  an 
irregular  process  has  issued  to  him,  applies^  as  it  is 
proper  for  him  to  do^  to  the  Court,  to  have  that 
irrr^ular  process  set  asida  The  money  paid  by  the 
bail  remains  in  the  hands  of  the  sheriff  for  such  person 
as  is  entitled  to  it. 

GiBBs  C.  J.  As  to  the  objection  made  to  the  tide 
of  the  affidairit,  the  Court  would  easily  cure  that  by 


(a)  Bajlj  y.  TitmaJSi  a^^^i  u* 


(c)  Dr.  Drurj\  case,  8  CV.v 
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permitting  the  sheriff  to  xe'swear  his  affidavit  in  the 
other  cause.  I  was  struck  at  first  with  the  circumstance 
that  a  year  had  elapsed,  and  I  coincided  with  the  argu- 
ment that  after  so  long  lying  by  and  deluding  the  Plain- 
tifi^  the  proceedings  caonot  be  set  aside.  The  bail  had 
nothing  to  complain  o^  unless  they  had  chosen  to  bring 
an  action  of  trespass  for  the  arrest.  They  pay  the 
money  to  the  sheriff  and,  supposing  it  their  own  money, 
the  money  belonged  to  the  Plaintiff.  But  the  sheriff 
has  notice  that  it  is  the  money  not  of  the  bail,  but  of 
the  principal,  who  is  become  a  bankrupt.  I  think  the 
sheriff  ought  to  be  relieved  from  the  tount  for  an 
esci^  leaving  the  Plaintiff  still  at  liberty  to  pursue 
the  sheriff  on  his  count  for  money  had  and  received,  on 
payment  of  costs  by  the  sheriff,  because  the^action  was 
well  commenced.  The  writ  otalgias  ad  satisfaciendum  . 
is  not  to  be  set  aude,  because  it  would  destroy  the 
foundation  of  the  action. 

Rule  absolute  to  strike  the  first 
count  out  of  the  declaration, 
on  pajrment  of  costs. 


x8i6. 


NiCHOLLS  V.  NeILSON. 


Ptf^-IS. 


pELL  Serjt  opposed  the  discharge  of  an  insolvent  a  Defendant 
debtor,  upon  the  ground  that  he  had  been  re*  t^^eninexe- 
manded  by  the  insolvent  debtor^s  court,  when  he  had  ^/^"J^J^^ 
been  brought  up  thither  to  obtain  his  discharge  under  under  a  writ 
the  statute  53  Geo.  3.  c.  10a.  5.  7.      This  Court  would  ^Jj^f^-^ 

abis  in  HCctkeimas  term,  applying  in  JBAirf  term  following  for  hit  diaduo^  under 
3s  O*  a.  c.  s8.  applxet  ft  doe  time. 

Though  a  pritoner  hat  been  remanded  by  the  intolvent  debtor't  court  for  not 
tatitfactorily  aniweringy  the  court  in  which  he  it  committed  will  not  refute  t9  ta» 
^  into  dM  case  00  his  being  agam  branch  up  befeit  them. 


Llj 


infer 
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^      >^—  ^ 
Njcholls 

NEIL80N. 


infer  from  that  circumstance,  that  he  had  been  guilty  of 
a  wiliul  concealment  of  his  ellects,  and  though  he  did 
not  deny  that  this  Court  had  a  concurrent  jurisdiction 
with  that,  yet  they  would  so  far  give  credit  to  the  deci- 
sions of  that  Court,  that  they  would  not  further  investi- 
gate a  question  which  the  other  Court  had  determined. 
He  also  contended  that  the  Defendant's  present  appli- 
cation came  too  late :  the  statute  33  G.  3.  c.  5.  5-  5.  he 
was  aware,  enabled  any  debtor  "  who  should  n^lect 
to  take  the  benefit  of  the  act  32  6.  2.  c.  28.  5. 13.  within 
the  time  limited,  and  should  make  it  appear  to  the 
.  Court  that  such  neglect  arose  out  of  ignorance  or  mis- 
take^ to  take  the  benefit  of  the  acts  as  if  he  or  she  had 
taken  tlie  same  within  the  time  limited,'^  but  that  did 
not  apply  to  a  case  where  the  occasion  of  the  lateness 
of  the  application  was,  that  the  prisoner  had  been  re- 
manded for  wilful  concealment.  The  prisoner  was 
charged  in  execution  on  the  day  after  the  end  of  7Wjs% 
term:  and  the  time  given  by  .32  G.  2.  c.  28.  s.  13.  for 
the  application,  is,  <^  before  the  end  of  the  first  term 
which  shall  be  next  after  any  such  prisoner  shall  be 
charged  in  execution." 

GiBBS  C.  J.  In  the  case  where  the  writ  <£  capias  ai 
satisfacietidum  is  returnable  in  Michaelmas  term,  as  this 
is,  we  understand  from  the  officer,  that  a  petition  in 
Hilartf  term  is  always  considered  as  being  within  the 
limited  time :  therefore  his  application  is  not  too  late. 
On  the  other  point;  whatever  ground  of  suspicion  there 
may  be  against  this  man,  we  cannot  take  the  proceed- 
ings of  the  other  Cpurt  for  the  foundation  of  our  judg- 
ment. It  has  been  determined  by  the  Court  of  Exche- 
quer, I  understand,  assisted  by  the  Judges  of  tlm  Court 
of  King's  Bench,  that  the  jurisdiction  of  tb^insolvefit 
court  does  not  supersede  the  j,urisdiction  of  the  other 
courts^r  Th)&  PfauAtiff  mmf  tbodbre  proceed  to  puft 
questions  to  tlie  prisoner. 

2  '     Upon 
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Upon  bise3(amination,  his^schedulc  appearing  imper*- 
fecty  the  prisoner  was 

Remanded. 


MM 


Park  v.  Hammond.  Feh.  i%. 

^HE  Plaintiff  declared  that  he  had  employed  the  it  u  gross  ne* 
Defendant  as  his  agent  to  procure  an  insurance  for  gligence  in  an 
loooA  on  goods  of  the  Plaintiff  shipped  at  Malaga  by  J^^'^^^'i^ 
the  Pearl,  for  a  part  of  the  voyage  from  Malaga  to  to  insure  goods 
Dublin,  to  wit,  from  GibraUcar  to  Dublin  /  and  assigned  ^^J^  *  certain 
for  breach  that  the  Defendant  would  not  procure  such  vo5^ge\ome, 
insurance,  but  procured  an  insurance  to  cover  goods  to  effect  a  po« 
laden  at  Gibraltar,  and  not  at  Malaga :  that  the  Plain-  ^J«*^** 
tiff's  vessel  took  in  goods  at  Malaga,  **  to  be  carried  from  point> «« begin- 
Malaga  to  Gibraltar,  and  thence  to  Dublin :"  that  the  »«?  <*^«  »<^- 
Plaintiff  was  interested,  the  goods  lost  by  an  insurable  ^loa^ne 
risk,  and^the  Plaintiff  deprived  of  his  expected  indent-  thereof  on 
nity.    Another  count  stated  instructions  to  insure  <<  for  ^^^^^^ 
a  part  of  the  voyage  from  Malaga  to  Dublin,  to  wit,  from 
Gibraltar  Bay  to  Dublin^*    Upon  the  trial  of  this  cause 
at  Guildhall^  at  the  sittings  after  Michaelmas  term  1815, 
heioxeGibbs  C.  J.,  the  Plaintiff  proved  a  letter  dated  from 
Malaga,  instructing  tlie  Defendant  "  to  insure  looo/* 
on  goods  shipped  on  board  the  Pearl,  from  Gibraltar 
to  Jbublin.     That  tlie  Plaintiff  took  the  risk  on  himself 
from  tliat  place  to  Gibraltar  Bay,  where  he  should  send  his 
letters  on  shore/'    The  vessel  sailed  with  tlie  goods  on 
board  from  Malaga,  and  in  her  course  hove  to  ixy  Gibral- 
tar Bay,  and  sent  her  letters  on  shore  by  a  boat  from  Al-^ 
gesiras,  and  did  not  touch  at  Gibraltar,  but  on  the  same 
day  proceeded  in  her  voyage,  and  was  lost  by  striking 
on  a  rockb    The  Defendant  bad  eSected  an  insuitoce 
L 1  4  «  on 
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*<  on  goods  by  the  Pearl  tt  and  from  GibraUar  toDuUittf 
b^;inning  the  adventure  from  the  loading  thereof  oiv 
board  at  GibraUar,^*  the  underwriters  not  being  iqxm 
this  policy  liable  to  make  good  the  loss  of  merchandize 
shipped  at  Malaga,  refused  to  pay ;  and  in  an  actioD 
brought  thereon  the  Plaintiff  was  nonsuited  on  this  ob- 
jection. The  Defendant  communicated  the  terms  of 
the  policy  to  the  Plaintiff  himself  who  ^proved  of 
them.  The  Defendant  contended  that  this  was  not  snch 
crassa  negUgaUia  as  rendered  him  liable  to  pay.  The 
jury,  however,  fonnd  a  verdict  for  the  Fluntil^  which 
Ccplet^  Serjt.  in  this  term  obtained  a  rule  nm  to  set 
aside,  on  the  ground  that  the  decisions  in  S^pitia  Wood' 
man  (a),  and  MeUish  v.  AUnuU  (6),  on  the  point  whereon 
the  Plaiptiff  was  nonsuited,  had  been  so  recently  pub- 
lished before  effecting  the  insurance,  that  the  Defendant 
was  not  responsible  for  not  being  acquainted  with 

them. 

i 

Shepherd,  Solicitor-General,  now  shewed  cause  against 
this  rule.  GibraUar  and  Gibraltar  Bmf  are  two  places 
materially  distinct  At  Gibraltar  there  is  only  a  small 
harbour  defended  by  a  mole.  Gibraltar  Bay  is  an  ex- 
tensive bay  throu^  which  vessels  may  pass  at  a  great 
distance  from  die  shore.  The  Defendant  was  suffi- 
ciently apprised  by  the  Plaintiff's  instructions,  that  he 
only  meant  to  pass  through  the  Aiy,  not  to  go  into 
Gibraltar;  and  that  the  cargo  would  be  shipped  at  Ma^ 
laga,  not  at  Gibraltar :  it  was  therefore  the  Defendant's 
duty  to  have  effected  an  insurance  on  the  goods  from 
Gibraltar  Bay,  in  her  homeward  course  from  Malaga. 
It  is  sufficiently  notorious,  that  upon  an  insurance,  be- 
ginning the  risk  from  the  lading  on  board  at  Gibraltar, 
the  Phdntiff  could  not  recover  against  the  underwriteis 

(«}  %  Maule  &  Selw.  xo^.  (h)  Jbae,  iL  416. 

for 
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for  goods  kdeo  before  the  vessel  reached  Gibraltar j       iSitf. 
and  it  was  a  part  of  the  Defendant's  duty  to  be  apprised 
of  that  point  of  law. 

Ccplejff  in  support  of  his  rule^  urged  that  thePlaintifPs 
instructions  were  to  insure  from  Gibraltarj  i|ot  from 
the  Aiy,  and  th^  would  not  have  autfioriised  the  De- 
fendant to  insure  from  GibraUar  Bay.  At  aU  events^ 
i(  on  a  nice  construction  of  the  letter,  it  required  an  in- 
surance at  and  from  Gibraltar  Bay^  yet  it  was  not 
gross  n^ligence.  If  the  policy  had  been  efiPected  from 
,  Gibraltar  Bay,  and  the  ship  had  gone  into  Gibraltar^ ' 
(and  the  Defendant  could  not  foresee  that  she  would 
not,}  it  would  have  been  a  deviation  which  would  have 
dischai^^  the  underwriters;  the  Plaintiff  would  then 
have  insisted  that  he  had  instructed  the  Defendant  to 
insure  from  Gibraltar ^  and  that  he  ought  to  have  Al- 
lowed the  literal,  as  now  he  contends  for  the  constructive 
orders  of  the  Plaintiff.  His  directions  are  to  insure 
from  GibraUar  to  Dublin^  though  he  takes  on  himself 
the  risk  from  Malaga  to  GibraUar  Biof :  what  was  to 
happen  afterwards  was  no  concern  of  the  broker^s;  he 
was  only  to  obey  those  instructions,  and  insure  from 
GibraUar  to  DMin. 

G1BB8  C  J.  It  is  impossible  for  the  case  to  be  put 
more  dearlyi  or  more  ingeniously  than  it  is  by  my 
Brother  Coplaf^  but  the  real  n^leet  of  the  broker  con- 
sists in  his  not  stating  that  the  goods  were  laden  at 
Malaga.  The  Plaintiff  states  that  he  does  not  mean 
his  vessel  should  go  into  GibraUar^  but  should  send  in 
his  letters  from  Gibraltar  Bay,  The  insurance  there- 
fore oug^t  to  have  applied  to  the  voyage  so  clearly  de- 
scribed in  that  letter;  and  it  does  not  I  do  not  say 
whether  the  description  of  a  voyage  from  Gibraltar 
home^  would  cover  a  voyage  from  Gibraltar  Bay  home; 

but 
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bat  sui^  I  am,  that  the  brok^  ougfaf  not  tb  have  pr^ 
eluded,  as  he  has  done,  the  PlamtifF  ttcm  trying  that 
question :  the  broker,  however,  ought  to  have  knoun 
how  to  describe  that  voyage :  but  the  action  is  brought 
for  a  different  neglect,  and  I  can  see  no  reason  to 
disturb  the  verdict 


Dallas  J.  conciiirred. 

Park  J.  T^s  point  having  been  settled  ever  siiice 
jftobinson  v.  trench  (a),  and  down  tb  a  kte  case  (6)  in 
Mauk  and  Seha/n,  that  an  iilsurance  to  commence  firom 
the  loading  of  goods  at  a  certain  point,  will  not  attach 
on  goods  previously  laden,  no  person  who  undertakes 
lo  insure  for  others,  could  be  ignorant  of  it.  ft  is  of 
very  great  moment  that  those  who  undertake  such  im- 
portant business  as  this,  for  others  who  are  abroad, 
should  be  acquainted  with  the  proper  mode  of  trans- 
acting it;  and  if  they  undertake  it  without  such 
knowledge,  they  are  liable  to  the  assured  for  the  con- 
sequcncss. 

Rul^'  disdiarg^. 

(a)  4  Bajtf  z JO.     (&)  Melihb  ▼•  AUnuttt  2  Mdtile  ^  Siko.  icd. 


Fc&,  9* 


KrilR  V.  ANDliAt>E. 


Where  an  as-    ''  r  HIS  was  aft  tttS&M'  lipoci  ar  poBcj^  (^f^ii^somnde  upon 

sured,  licensed  ^^^  ^  ^^  ^^^  EdUdoft'  tO-  B&defl^  iMvtcd  at 

to  export  150  ®  ' 

barrels  of  gun-  jooo/.,  to  psfy  srt'tertigfe  ort  dath  pa<fkag<<i     It'Wto  tried 
powder,  which  before  Drffai^ J.  at  Ae  lidwaort-rfttiogs  aft«^  JW^^ 

wa$  prohibited  .  *    .   . 

by  proclamation,  exported  ^ool^arrelr:   Held' that  he  ml^&t  recoyer  against  t^ 

underwriter  the  value  of  the*  150  barrels  licensed. 

term 


IN  THS  tltTV-^SJXTH  Y]^A1l  09  GEORGE  III.  499 

term  tSx;,  when  it  af^ared  dtet  the  Fkiintiffi  hod  1816. 
hired  and  laden  the  ship  Ann  for  the  voyage;  and  that 
among  other  goods  laden  on  board  were  300  barrels 
of  gtopo#(4er,  the  exportation  of  which,  at  the  time  cS 
tt^  adVentttre,  was  prohibited  by  a  royal  proclamation', 
dated  23d  Jtti^  1814,  issued  ptitsuant  to  the  statutiei 
1 2  Car.  2.  c.  4.,  29  G.  2.  r.  16.,  and33 G.  3.  c.  2.  s,  4»  The 
l^aintiA  gave  secondary  evidence  of  a  Hcence  obtained, 
oi>  their  own  petition,  from  the  king  in  council,  to  ex- 
port I  so  barrels  of  gunpowder  on  board  the  ship  JAkir, 
from  London  to  Teneriffe^  under  the  usual  conditions, 
and  alleged  a  similar  licence  to  Wilkinson^  Btmlitty  and 
Go.  to  export  other  150  barrels;  but  both  the  licences 
had  been  captured  with  the  ship  Ann,  They  oflbred  no 
evidence  to  connect  the  latter  licence  with  themselves, 
and  the  petition  cfWiUinson^  Mowtiii^  and  Cov,  oil 
which  that  licence  wa»  obtained,  prayed  for  a  licence 
to  themsehes  only  by  nsrme;  Mtbing  in  either  lieance 
appropriated  the  permission  to  aMy  speci^c  pai^e^l  of 
tbe  powder.  Best  Scijt^  for  the  Defendant,  contended, 
thiit  the  licence  to  fFittfn^09»  was  not  in  it»  nature  trane* 
Arable,  and  therefore,  supposing  it  were  proved,- it  could 
not  be  applied  to  the  second  150  barrels,  the  exporta- 
tioa  of  which  was  conseqaetltly  illegal,  and  thatk  ille- 
gttUty  contaminated  the  whole  adventure^  and  the  ^oie 
contract  of  insenmce ;  and  the  PkantMf  must  therefore 
be  nonsaited«  Dallas  J.  thought  that  the  licence,  bcdng 
granted  for  the  exportation  of  guffpowder  in  thm  of 
¥rar,<  was  to  be  strictly  conflCinied;  but  be  resie^y^the 
poinft,  sulgeet  whereto  the  jury  found  a  verdiiet  ibr  the 
PUiiCiffr  for  die  value  of  itie  #hole  cargo. 

Bnt  hsring  aocovdingly  Obtained  a  rulemW  taset 
aside  the  ^wrdiot  andetiter  a  naliiuit^ 

Shcpftcrcff 
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i8i6«  Skepherdy  Solicitor-Generali  and  Lens  Se^  now 

'  shewed  cause  against  the  rule.    To  the  extent  of  150 

^.  barrels  of  the  po wder»  and  the  residue  of  the  goods^  the 

Anobadb.  plaintifi  are  entitled  to  recover.  The  only  effect  of 
the  statutes  is,  to  confiscate  the  ship  e]qportin^  and  tk 
powder  illegally  exported.  It  is  dear  that  an  innocmt 
stranger  might  have  goods  lawfully  on  board  that  ship, 
and  recover  for  them^  though  the  ship  be  fi>rf^ted; 
and  a  person  who  has  some  confiscable  goods  on  board 
may  also  have  innocent  goods  on  board,  which  will 
neither  be  forfeited  nor  liable,  to  penalties;  and  such 
goods  may  be  legally  insured.  The  consequences  would 
be  most  oppressive,  if  a  master  of  a  vessel,  who  mi^ 
take  out  a  small  excess  in  quantity  d[  powder  above 
his  allowed  weight,  should  forfeit  not  only  the  sUp  and 
powder,  but  also  all  his  other  goods  on  board.  Tlie 
voyage  is  not  illegal,  though  the  unlicensed  powder  is 
illegally  on  board.  Even  though  the  ship-owner  might 
not  insure  the  ship,  if  he  were  conusant  of  the  powder 
being  on  board  without  licence^  yet  all  others  who  had 
goods  on  board,  might  insure  their  part  of  the  caiga 
Tlie  officers  of  the  revenue  could  have  sebed  lio  naore^ 
nor  prosecuted  in  the  Exchequer  for  more,  than  that 
which  is  n6t  covered  by  the  licence.  In  several  oases 
in  the  Court  of  Admiralty  it  has  beoi  cjipiessly  ruled 
that  where  a  ship  has  cm  board'  certain  goods  emun^- 
rated  in  a  licence^  and  others  not  enumerated,  the 
condemnation  reaches  only  the  goods  not  thcidn  enu- 
merated; and  it  was  here  determined  in  Piesckdl'^ 
AUnuH  (a),  that  because  the  goods  belonging  to  other 
persons  were  not  forfiated,  th^  were  therefore  capable 
of  insurance.  The  29  Oeo.  2.  c.  16.  s.  2.  which  makes 
the  powder  sulgect  to  forfeiture,  in  its  terms  makes 
only  the  excess  the  subject  of  ferltiture^  vis.  ^  what-' 

(a)  Anttf  iy.  794. 

ever 
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powder,  prohibited  by  proclamation  or  order  of  i8i6. 
ooundl  to  be  exported,  shall  be  shipped  or  laden  for 
eoqxxrtation  contrary  to  such  proclamation  or  order/' 
and  nothing  is  incapable  of  insurance  but  that  which 
is  liable  to  be  seised.  It  matters  not,  that  both  quan- 
tities are  comprized  in  one  bill  of  lading,,  which  also 
contains  many  other  articles.  The  statute  33  G.3. 
c.  2.  s.  4*,  which  imposes  forfeiture  of  the  ship,  does  not 
aflSsct  this  question.  Both  the  licences  were  to  export 
in  the  same  ship:  and  in  the  bill  of  lading  as  well  as  on 
the  casks,  150  of  the  barrels  were  marked  with  the 
initials  of  the  Kaintiff's  name^  andtheother  i5obarreh 
with  the  initials  of  WilUnsan  and  Baaiiifs  name^  sufB* 
ctently  iq;ypropriating  each  licence  to  a  specific  parceL 
And  it  is  material  that  the  proclamation  now  in  force 
only  directs  that  ofending  parties  shall  be  liable  to  the 
penalties  of  the  29  Oeo.  2.  c.  16.,  not  mentioning  those 
of  33  6. 3.  e.  2.,  and  therefore  contemplates  the  milder 
penalties  only.  The. licence  also  requires  the  ad- 
ditional seeuri^  to  the  public  of  a  bond ;  it  does  not 
follow  that  the  Plaintifls  not  only  shall  lose  that  for 
which  they  haye  given  no  bond,  but  that  also  for  which 
tiiey  have  give^  die  legal  bond. 

Best^  ecntrd.  Hie  first  act  on  diis  subject  is  the 
\2Car.  2.  c.  4.  !•  12.  it  inflicts  no  penalty,  but  enables 
his  majesty  to  prohibit  the  eiqportation  of  powder.  The 
296.2.  c.  k6.  s.  2.  for  enforcing  the  former  act,  directs 
that  the  powder  so  exported  shall  be  forfeited.  By  the 
act  33  6. 3*  e.  2.  5. 4.  the  vessel  with  her  guns,  fiimi- 
ture,  ammunition,  tackle^  and  apparel,  is  declared 
forfeited,  in  which  the  powder  shall  be  laden  when 
prohilnted  by  proclamation  or  order  in  council,  and  by 
the  last  act,  a  penalty  of  100/.  is  inflicted  on  the  mas- 
ter of  the  vessel,  and  also  on  any  other  person  exports 
ing.    It  may  beadnitted^  that  if  the  oidy  consequence 

had 
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iSxtf*       Iwd  been  a  peaakjr^  it  would  not  basm  rendered  the 
^_^"  -*    Toyage  illegtl,  but  that  is  sat  tbe  only  CQnseqaonoe  of 
^  tbeoffence.  Theformer  acts  remain  ia  {all  Cbcee,  and  the 

AxoMX.    voyage  is  declared  illegal.  The  stat.  Car.  2.  renders  the 
act  illegal,  for  it  says  in  teraas  that  the  king  may  prohi- 
bit the  act;  and  where  a  statute  prohibits  a  tbis^  the 
dping  it  is  iUflgal.  An  insoranoe  cannot  be  l^gali^  c&ct- 
od  on  a  voyage  where  the  very  aading  of  the  ship  upon 
IJhat   voyage  readers  her  sdbject  to  amSscation^  as 
this  is  by  the  atatnle  330.  3.;  and  whca  poiallieB  are 
superadded  by  later  statutes,  they  do  not  do  away  the 
eflfect  of  the  former  acts.  Law  «v.  Hodsan  (a),  vasaa  ac* 
tion  for  the  price  of  bricks  sold,  whtcb  were  Jtt  less  size 
than  is  direct^  by  the  statute  17  G.  3.  c.  42.    The  first 
section  reifuares  that  liiey  ctiall  net  be  leas  than  oertam 
dimensions,  and  che  second  aaotion  imposes  a  penalty  if 
ikey  are  madetess.    The  Court  held  that  the  Flaiadff 
eouid  not  recov^.  That  is  not  so  strong  a  case  as  thi% 
fir  there  both  (ckuaes  stand  in  die^ame  sMutfi,  hut  here 
are  diffident  acta,  of  ^hicb  the  Sr^t  merely  declares  it 
illegal,  the  subsequent  acts  are  for  belter  ^nSMrdng,  not 
for  repaaliag  the  <fimt.    The  whole  of  the  powder  .was 
exported  by  the  PlaintiiFs :  the  plumbers  on  the  casb 
were  a  mere  description  of  300  barrels  of  powder,  some 
Jt&^i^g  cme  marjs;,  ^isj^  sp^emtoth^^  therefio^c^  allh^vgh 
Ihe  Pil?ii»)tiff8  ffvgbt  Iqi^y^ve  eiqported  150  barrels, 
tkey  km^  noli  400^  it''   tjti^  hma  ei^portoi}  sck^ 
jwd  tjiere  is  JX9  q;)ecific  .pigrt  of  them  which  .can  be 
4es^g9atedt  fyr  wkWh  libey.b^^^  ob^ued  .th?  Ikepce; 
it  AS  tb^r^oDp  ins^QSsible  to  <}istingujish    wbiph  part 
jpf  Hq)b  niimber  Qi^y  )^  s^ijsed  as  the  excess,   and 
whiiph  are  the  l^»^e]j^  yvJi^etQ  tbe  licen^  api^ies. 
Th^  j(ul^e<;^  i^  ^o!t  qapable  of  ^ejparatioiv  apd  if  an 
ijgyBur^^ilCe  gn   o]^  Ic^l   and  lui^ther   illegal   article 
be  effected*  it  has  wver  yet  been  held,  that  the  assured 

(a)  II  Saftt$oo, 
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can  sever  it,  and  protect  the  legal  parts,  Dejecting  the        16 1 6. 
other :  the  policy  is  one  entire  contract,  attaching  at  the    '^-j^^    "* 
same  instfint  on  llie  ptof>erty  legally,  and  the  property  ^, 

ill^lly  exported,  it  is  therefore  ill^al  altogether,  and    Akdrade 
the  jPlaintijOr  cannot  recover  for  any  part;    This  argu- 
ment will  not,  as  was  urged,  involve  in  forfeiture  other 
exported  ^ticles  of  a. description  which  aeeda  not  the    . 
aid  of  a  licence;  it  is  true  only  to  this  exteiit,  :tfaat  all 
goods  whidi  require  the  aid  of  a  licence  ?^oald  be  :for* 
feitcd  if  a  licence  were  not  properly  obta^oed,  as  in  this 
case.    The  officers  of  government  may  3ee  good  reason 
to  permit  A.  B,  to  export  150  barrels  of  powder,  wh^ 
they  may  deem  it  improper  that  he  should  export  300. 
A  licence  thus  applied  is  an  instrument  of  fraud.     If 
an  officer  comes  on  board,  a  licence  is  produced,  and 
the  officer  cannot  know  whether  it  covers  all  or  not. 

Cur.  adv.  ifft. 

GiBBS  C.  J.  now  4#iycred  the  opioion  of  tbe  Court 
This  is  a  question  of , the  illegal  exportation  of  powder 
as  prohibited  by  certain  statutes.     By  the  1 2th  of  Cor.  2. 
the  king  is  authorized  to  prohibit  the  exportation  of 
powder:  a  subsequent  act,    29  Geo.  2.,   declares  for- 
feited the  powder  exported  without  licence.     The  33d 
Geo.  3.  also  forfeits  the  ship  exporting.     These  are  re- 
gulations imposed  only  by  the  statutes.     The  powder 
exported  is  forfeited,  the  ship  is  forfeited;  the  jparty  is 
subject  to  certain  penalties,  but  nothing  more.     So  the 
law  stands.    The  facts  are  these.    Tlie  Plaintiffs,  being 
desirous  to  export  powder,  applied  for  a  licence,  fljid 
obtained  a  licence  to  export  150  barrds.     I  take  no 
notice  of  what  was  not  proved,  and  was  alleged  to  ex- 
cuse the  &ct  of  shipping  tlie  .other  150  barrels.     I  no- 
tice only  what  was  proved,  that  the  Plaintiff  had  150 
other  barrels  on  board.     This  is  an  action  on  a  policy, 
wherein  the  Plaintiff  claims  the  value  of  150  barrels  oS 

powder. 
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i9i6.       powder,  and  a  loss  by  capture  is  proved.    The  under- 
writer says,  the  subject-matter  of  the  insurance  was 
powder,  which  cannot  be  exported  without  licence,  that 
150  barrels  only  were  licenced,    and  300  ex:ported ; 
therefore  the  whole  adv^tore  was  illegal,  and  the  in- 
surance  illegal  for  the  whole.    The  Court  has  no  diffi- 
culty in  dealing  mUk  the  excess,  and  declaring  that  the 
exportation  of  it  was  illegal.     But  if  the  150  licenced 
barrds  were  not  forfeited,  then  the  exportation  of  them 
was  legal,  and  the  insurance  thereon  is  also  l^aL  The 
first  150  barrels  could  not  be  seized;  they  are  not  for- 
'  feited,  and  the  insurance  on  them  is  valid.    That  the 
first  150  were  not  forfeited  is  clear.    Then  150  bands 
being  put  on  board,  to  which  the  licence  may  be  ^h 
plied,  the  adding  150  barrels  afterwards  did  not  Titiate 
the  application  of  the  licence  to  the  first ;  and  up  to  the 
ujjj^nt  of  the  first  150  barrels,  and  the  other  goods,  the 
verdict  may  be  supported  i  the  value  of  the  second  150 
barrels^must  be  struck  off  firom  the  verdict. 

Rule  absolute  to  reduce  the  verdict. 


Bleamirb  t^.  Barfoot. 

Aa  aaanity  HTHIS  was  a  case  directed  for  the  <qiinioii  of  the 
dsedcoDuiMd  Jadges  of  this  Court,  by  Sir  fV.  Grant  M.R.  upon 
y.^'^^J  A^^l  ^^  ^  Chancery  by  the  Plaintiff  for  a  specific 
inture  t  hoiue 

chugcd  with  die  ananityi  and  attigned  to  a  trustee  for  better  tecuring  the  payiiient» 
upon  trust  to  mortgage  and  tell  in  case  the  annuity  were  in  arreir^o  dajrty  and  fcr- 
ther,  that  if  the  grantor  omitted  to  Uuureithe  grantee  might  infuie,  and  that  the  pce- 
miunu  with  interest  should  be  a  chaige  on  the  premises ;  and  that  the  PUintiiT  might 
raise  that  nuawy  in  the  same  manner  as  he  might  raise  the  annuity  by  virtue  of  the 
trusts  aforesaid :  Held  that  a  memorial  fully  noticing  the  trust  for  raising  the  ancarst 
and  noticing  the  grantor^s  covenant  to  insure,  and  keep  insured,  and  that  in  de&nlt  it 
should  be  lawful  for  the  Vfauntiff  to  insure  and  keep  insured,  «<  as  in  the  indenture  was 
mentioned/'  suflBpcntly  stated  thename  of  the  truitce^  and  for  whom  he  was  tiusteei 

13  per 
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performance  of  the  Defendant's  contract  for  the  pur- 
chase of  an  annuity,  whereof,  upon  a  sale  by  auction, 
the  Defendant  was  declared  the  purchaser;  the  De- 
fendant, upoa  the  abstract,  objecting  against  the 
Plaintiff's  title,  that  the  memorial  of  the  annuity  was 
defective,  inasmuch  as  it  did  not  sufficiently  set  forth 
a  certain  covenant  to  insure  and  keep  insured  the  pre^ 
mises  whereon  the  annuity  was  charged,  and  certain 
stipulations  in  default  thereof  contained  in  the  annuity 
deed.  By  that  deed  E.  Angell^  after  granting  to  the 
Plaintiff  a  clear  annuity  of'^^L  los*  for  three  lives,  and 
the  lives  and  life  of  the  survivors  and  survivor,  for  the 
better  securing  payment'of  the  annuity,  covenanted  that 
if  the  rent  were  in  arrear  20  da}rs,  the  Plaintiff  might 
distrain  on  the  premises  after  mentioned  and  sell ;  and 
that  if  it  were  in  arrear  30  days,  the  Plaintiff  might 
enter  and  take  the  profits ;  and  he  assigned  to  R.  Pigot^ 
his  executors,  &c«  a  certain  Icasehdd  messuage  for  the 
residue  of  a  term  of  21  years,-  in  trust  to  permit 
£.  AngeUj  his  executors,  &c.  to  receive  the  rents  and 
profits  until  default  in  payment  of  the  annuity,  and  in 
case  the  annuity  wer^  unpaid  40  days  next  after  any  of 
the  days  appointed,  then  that  it  should  be  lawful  for 
'2{.  Pigottj  by  and  out  of  the  premises  assigned,  and  the 
rents,  &c.  thereof,  or  by  demising  and  mortgaging,  or 
selling  the  same,  or  by  such  other  means  as  to  him 
should  seem  meet,  to  raise  and  levy  such  sums  as 
should  be  sufficient  to  pay  the  annuity,  and  all  such 
costs,  charges,  damages,  and  expences,  as  JR.  Pigott^ 
or  the  Plaintiff,  their  respective  executors,  &c.,  should 
sustain  by  means  of  the  non-payment  at  the  time  ap- 
pointed, or  of  any  remedy  or  means  pursued  for  the 
recovery  thereof,  and  should  apply  the  monies  arising 
thereupon  in  payment  and  satisfaction  thereof  accord- 
ingly :  and  also  should  permit  E.  Angell^  his  executors, 
&c  to  receive  and  hold  the  overplus  of  the  premises, 
and  the  issucis  and  profits  thereof^  for  his  own  use;  and 
Vol.  VL  M  m  that 
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that  during  thai  annuity  the  messuage  thereby  asagned 
should  at  all  times  be  kept  insured  in  the  Phctnix  or 
some  other  insurance  office  in  London  or  Westmhuier 
at  the  costs  of  E.  Angell,  his  executors,  &c.  in  a  siun 
not  less  than  2.50/. ;  and  that  if  at  any  time  during  that 
annuity  he  or  they  should  neglect  to  insure  the  pre- 
mises ia  that  sum,  it  should  be  lawful  for  the  PiaintiiT, 
his  executors,  &c.,  to  insure  the  same  at  such  sum ; 
and  whatever  money  should  from  time  to  time  be  so 
advanced  by  the  Plaintifi^  his  executors,  &&  fer  the 
making  or  the  continuing  such  insurance,  should  be 
charged  on  the  premises  thereby  assigned,  with  interest^ 
and  it  should  be  lawful  for  the  Plaintiff  his  executors, 
&c.  to  raise  and  satisfy  to  himself  and  themselves  all 
such  money  so  to  be  advanced  by  him  or  them,  with 
intercity  in  such  and  the  same  manner  as  he  and  tbej 
were  thereby  authorized  to  raise  and  satisfy  the  annuity 
by  virtue  of  the  trusts  aforesaid.  The  memorial 
enrolled  stated,  that  by  the  memorialized  indenture, 
E.  Angell  granted  to  the  Plaintiff,  his  executors,  &c. 
the  usual  power  of  distress  into  and  upon  the  heredita- 
ments therein  comprised,  for  better  securing  the  pay- 
ment of  the  annuity  in  case  any  part  should  be  in 
arrear  for  20  days,  with  costs  occasioned  by  the  non- 
payment thereof,  and  also  the  usual  power  of  entry  into 
and  upon,  and  perception  of  rents  and  profits  of  the 
some  hereditaments,  for  better  securing  the  payment  of 
the  annuity  in  case  any  part  should  be  in  arrear  for 
30  days,  with  costs  accasioned  by  the  non-paymeot 
thereof,  or  by  reason  of  any  such  entry ;  and  that  by 
the  memorialized  indenture,  for  the  nominal  consider- 
ation of  10*.  E.  Angell  assigned  to  jB.  Pigott^  his  exe- 
cutors, &C  the  messuage  therein  described  for  the 
residue  of  the  term  of  21  years,  in  trust  to  permit 
JE7.  Angell,  his  executors,  &c.  to  receive  the  rents  asd 
profits  until  de&ult  in  payment  of  the  annuity ;  and  in 
case  the  annuity  or  any  part  should  be  unpaid  for 
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40  days,  then  that  it  should  be  lawfiil  for  Pigotty  his 
executors,  Sec,  by  and  out  of  the  premises  thereby  BLEA>aR£ 
assigned,  and  the  rents  and  profits  thereof  or  by 
demising,  and  mortgaging,  or  sale^  or  by  such  other 
ways  and  means  as  to  him,  his  executors,  &C  should 
se^m  meet,  to  raise  and  levy  such  sums  as  should  be 
sufficient  irom  time  to  time  to  pay  and  satisfy  the 
annuity,  or  so  much  thereof  as  should  be  unpaid,  or 
such  costs,  charges,  damages,  and  expences  as  he, 
PigoUj  or  the  PlaintiiF,  their  respective  executors,  &c* 
should  sustain  by  reason  of  the  non-payment,  or  of  any 
remedy  or  means  pursued  for  the  recovery  thereof,  and 
should  apply  those  monies  in  satisfaction  thereof  ac- 
cordingly, and  also  should  permit  E,  Angelli^  his  exe- 
cutors, &c,  to  receive  and  hold  the  overplus  of  the 
premises,  and  the  issues  and  profits  thereof;  and  that 
£.  Angell  by  the  memorialized  indenture  covenanted, 
that  he,  his  executors,  &c.  would  insure  and  keep 
insured  the  assigned  premises,  and  that  in  default  thereof^ 
it  should  be  lawful  for  the  Plaintifl^  his  executors, 
&c.  to  insure  and  keep  iiisured  the  same  as  therein 
mentioned. 

Lens  Serjt,  for  the  PlaintiiF,  argued  that  this  me- 
morial pursued  the  requisites  of  the  statute  26  Geo.  3. 
c.  17.  The  act  did  not  require  the  party  to  set  out 
covenants,  or  to  set  out  the  trust?  themselves.  In 
some  cases  the  grantees,  being  diffident  for  whom  other 
parties  were  trustees,  had  chosen  to  set  out  the  trusts, 
that  the  Court  might  thereby  see  for  whom  they  were 
trustees,  instead  of  hazarding  the  grantee's  own  judg- 
ment upon  the  effect  of  those  trusts;  but  it  was  more 
consonant  to  the  express  letter  of  the  act,  and  equally 
competent  for  the  grantee,  to  set  forth  in  the  memorial 
tlie  names  of  the  trustees,  and  to  pronounce  for  whom 
they  were  trustees.  In  this  instance  the  memorial  sets 
M  m  a  forth 
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forth  the  name  of  R.  Pigott^  the  only  trustee,  and  stales 
for  wi|Om  he  is  trustee^  namely,  under  certain  circum- 
stances and  to  a  certain  extent,  for  the  grantor,  and  un- 
der other  circumstances  and  to  a  certain  other  extent  for 
the  grantee.     It  was  not  necessary  to  set  out  with  more 
particularity,  than  was  there  used,  the  covenant  that  the 
grantor  would  keep  the  premises  insured  at  his  the  gran- 
tor's expence,  andthatincaseof  hisne^ectsotodo^  the 
grantee  might  insure  at  the  grantor's  espence,   and 
reimburse  himself  by  the  several  means  of  distress  and 
entry,  or  be  reimbursed  by  his  trustee  through  the 
medium  of  a  mortgage  or  sale.     He  proceeded  minutely 
to  examine  the  several  cases  of  Leicester  v.  Lochoooi  (tf ), 
Defaria  v,  Sturt  (A),  Brawn  v.  Rose  (r),  Adcew  v.  JKSi- 
creth  (<f),  Mamfs  v.  Leake  {e\  all  of  which,  so  ftr  as  tbey 
were  adverse,  he  distinguished  from  the  present  case^ 
and   (yCaUogan  v.  Ingilby  (/),  where  Lord  EUenbo- 
rough  C.  J.  held  it  sufficient  that  the  memorial  expressed 
that  the  deed  contained  **  powers  of  entry  and  distress 
as  stated  in  the  indenture,"  without  setting  out  what 
those  powers  were ;   and  said  that  <<  the  act  did  not 
require  powers  of  distress  and  entry  to  be  stated,  exo^t 
so  far  as  they  created  a  trust."     It  was  unnecessary 
here  even  to  notice  the  covenant  for  insurance,  but  it 
certainly  was  not  required  to  use  a  greater  degree  of 
minuteness  than  was  here  found. 


Copley  Serjt.,  contrd^  contended  that  the  earlier  cas& 
required  that  all  the  trusts  of  an  annuity  deed  should  be 
memorialized,  though  he  admitted  that  later  decisions 
had  narrowed  the  requisition  to  a  statement  of  so  much 
of  the  trusts,  whereby  it  might  fully  appear  which  of  the 
parties  are  trustees,  and  for  whom  they  are  trustees. 


{a)    1  Maule  ^  Sehw>  547. 
S.  C.  in  Error,  ante,  y.  587. 
{b)  Ante,  ii.  225. 
{e)  AntCf  vL  ia4> 


(/)   9  if  Af/,  135. 
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By  the  covenant  to  insure,  Pigottf  ivhose  first  trusts 
extend  only  to  raising  money  for  payment  of  the  arrears 
of  the  annuity  and  costs,  and  as  to  all  else,  both  before  de- 
fault and  after,  his  trust  was  for  the  grantor,  now  be-      Barfoot. 
comes  trustee  for  a  new  purpose,  namely,  that  instead 
of  being  in  the  first  instance  trustee  for  >  the  grantor 
until  default  in  payment  of  the  annuity,  he  is  how  in 
the  first  instance  trustee  for  the  grantor,  only  until 
default  in  payment  of  the  annuity^  or  default  in  pay- 
ment of  the  premiums  of  insurance  by  the  grantor, , 
which  shall  first  happen:  he  is  next  trustee  for  the 
grantee,  not  merely  for  raising  money  to  pay  the  arrears 
of  the  annuity,  but  for  raising  money  for  payment  of 
the  arrears  of  the  annuity  and  for  reimbursement  of  the 
premiums  of  insurance  advanced  by  the  grantee;  and 
his  ultimate  trust  for  the  grantor  is  narrowed  fi*om  that 
which  it  at  first  was,  a  trust  of  the  surplus  which 
remained  after  payment    of  the  annuity  and  costs, 
to    the  surplus  which  shall    remain    after    payment 
of  the  arrears  of  the  annuity  and  the  premiums  of  in- 
surance advanced  by  the  grantor,  and  the  costs  of  each. 
Therefore,  when  it  is  said  that  this  memorial  contains 
the  name  of  the  trustee,  and  for  whom  he  is  trustee^  the 
asseition  is  not  ad  idem.     It  is  true  as  to  the  original 
trusts  first  expressed ;  but  it  is  not  true  as  to  the  trust 
subsequently  engrafted  on  it;  and  if  it  ought  to  be 
stated  on  the  memorial  that  Pigott  is  trustee  for  the 
parties  in  the  execution  of  this  latter  trust,  it  is  not 
here  sufficiently  stated  by  the  words  of  reference  to  the 
deed,  ^^  as  therein  exprefled,"  for  the  deed,  not  being 
'  open  to  those  who  read  the  memorial,  a  reference  to 
the  contents  of  the  deed  can  convey  to  them  no  inform- 
ation whatever.    Ex  parte  AnseU  (a)  it  was  held,  that 
the  terms  of  redemption  ought  to  be  memorialized,  So 
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in  Orion  v.  Knight  (a),  where  the  proviso  for  stay  of  exe^ 
cution  was  meinorialixed  with  a  reference  to  the  deed 
for  the  time  and  manner  thereof,  it  was  held  insufScient. 
So,  in  Ctmmings  v.  Isaacs  (6;,  and  Denn  on  demise  ^ 
Dolman  v.  Dblman  (c),  in  which  last  case  it  was  held 
by  Lord  Kenyon  C.  J.  that  it  was  necessnry  to  memo- 
rialize a  trust,   '*  that  if  the  grantor  should  leave  the 
kingdom,  the  grantee  should  retain,  out  of  the  fiuids  in 
the  hands  of  the  trustee,  all  the  additional  expence  of 
insuring  the  grantor's  life,  which  might  be  in  the  first 
instance  paid  by  the  grantee;'*  for  that  the  annuitant 
derived  an  additional  benefit  therefrom.     The  case  of 
Taylor  v,  Johnson  (d)-  may  be  distinguishable  from  this, 
because  it  perhaps  comes  within  the  very  words  of  the 
statute ;  but  Lawrence  J.  there  broadly  states,  and  the 
Court  in  the  case  of  TMtervy  v.  AUan  {e)  hel^  diat 
all  the  trusts  which  are  not  mere  collateral  tmsts, 
as    for   payment    of  rent  and  taxes,    and  the  like, 
ought  to  be  set    out  in  the  memoriaL      To    state 
that    A.  is  trustee  for  B.  and  C  conveys   no    in- 
formation :  tlie  memorial  ought  to  state  to  what  extent 
lie  is  trustee  for  B.  and  to  what  extent  for  C,  at  least 
with  sufficient  particularity  to  shew  the  nature  of  the 
transaction.  Derm  v.  Dolman  strongly  confirmslhis  doc- 
trine, and  the  Court  there  proceeded,  not  on  the  ddect 
that  the  memorial  did  not  set  out  the  names  of  the  parti- 
cular creditors  for  whose  benefit  the  trust  was  created, 
though  that  defect  also  there  existed,  but  on  the  broad 
ground  that  the  trusts  oughtto  be  set  out.    Desenfans  v. 
(fBryen  {/).    The  trustee  was  to  permit  the  grantor  to 
receive  the  rents  till  default,  and  after  default  for  60  days 
he  was  to  raise  the  arrears  for  the  grantee  by  sale,  and  the 
Court  held  that  the  omission  to  memorialize  the  second 
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trust  which  resulted  for  the  grantor  during  the  60  days, 
was  fatal*  That  case  is  precisely  in  point ;  for  the  memo- 
rial did  shew,  as  much  as  this  does,  for  whom  the  trustee 
was  trustee,  namely,  for  the  grantor  till  de&ult,  and 
for  the  grantee  after  the  60  days;  but  it  felled,  because 
it  did  not  shew  the  whole  extent  to  which  he  was 
trustee  for  each ;  and  Lord  BUmborough  there  intimates 
that  decided  cases  bound  the  Court  to  require,  that  all 
the  trusts  should  be  set  out ;  and  Lawrence  J.  particu- 
larly refers  to  the  judgement  of  Eyre  C.  J,  in  the  case 
Ex  parte  Ansdl.  Bradford  v.  Burland  {a)  is  also  ap- 
plicable. In  Leycester  v.  Lockwood{b)j  LordEUenborough 
C.  J,  held  that  the  meihorial  was  bad  because  it  did 
not  state  all  the  trusts  declared  of  the  sum  of  10,000/., 
and  the  Court  of  Exchequer-chamber,  upon  error 
brought,  unanimously  confirmed  his  opinion.  [The 
Court  denied  that  the  judgment  of  the  Exchequer- 
chamber  in  that  case  bad  coincided  with  the  judgment 
of  the  Court  below  in  all  its  particulars ;  the  Court  of 
Error  state  that  their  judgment  proceeds  on  the  gene- 
ral ground,  that  all  had  not  been  done  in  the  memoria. 
which  was  required ;  and  they  point  out  the  particular 
circumstances  in  which  they  coincide  with  the  Court  of 
King^s  Bench:  they  proceed  mainly  on  the  ground 
that  the  Defendant  and  Acbm  were  by  the  assignment 
beccMue  trustees  for  securmg  the  annuity,  and  that  it 
was  not  expressed  in  the  memorial  for  whom  they  were 
trustees,  but  they  do  not  go  to  the  whole  extent  of  the 
judgment  of  the  Court  below.]  This  doctrine  is  not 
impugned  by  the  case  of  Defaria  v.  Siuri^  which  was 
decided  simply  on  the  principle  that  it  did  not  appear 
by  any  thing  before  the  Court,  that  other  trusts  existed, 
and  Lawrence  J.  observes,  that  the  party  was  not  called 
on  to  disaffirm  the  existence  of  other  trusts;  and  th« 
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1816.  dicium  there  of  Chambre  J.  that  the  act  did  not  reqoire 
the  trusts  to  be  set  out,  must  be  understood  with  the 
limitatioo,  that  it  is  not  necessary  to  set  them  out  as 
trusts,  but  it  is  necessary  to  set  them  out,  as  the  means 
of  shewing  for  whom  either  of  the  parties  is  trustee 
unless  that  appears  by  an  express  declaration  of  the 
grantee.  Brawn  y*  Rose  falls  within  the  same  prin^ 
ciple  as  Defaria  v.  SturU  There  the  trusts  were  set  out 
in  the  memorial  as  fully  as  in  the  indenture;  and  the 
Court  held,  that  if  there  were  other  trusts,  not  stated  in 
the  memorial,  it  was  necessary  for  the  party  whu  would 
impeach  the  memorial,  to  shew  what  they  were.  But 
here  the  existence  of  further  trusts  does  appear,  and 
the  memorial  does  not  shew  to  what  extent  PigpU  b 
trustee  for  the  grantor,  and  to  what  extent  fer  the 
grantee. 

Lens  in  reply.  The  Defendant's  argument  would  re 
duce  to  nothing  the  correction  of  the  law  on  this  sub- 
ject, supposed  to  have  been  attained  by  the  cases  of 
Ikfaria  v.  Sturt  and  Broom  v.  Rose.  In  Askeao  v, 
Macrethy  it  appeared  on  the  face  of  the  deeds,  that 
Coutts  was  a  trustee  for  the  grantor,  as  well  as  for  the 
grantee,  and  the  name  of  the  grantor  was  not  sUied  as 
one  for  whom  he  was  trustee.  IF  trusts  are  so  complex 
that  unless  they  are  fully  set  out  the  Court  cannot 
judge  for  whom  the  parties  are  trustees,  it  cannot  be 
sufficient,  as  in  Brown  v.  Rose  it  was  held  to  be^  to 
state  them  by  way  of  reference,  ^*  in  manner  therein 
mentioned.''  The  sounder  rule  perhaps  would  be^  tfaat 
the  act  is  not  satisfied  by  setting  out'the  trusts  verbatim 
for  the  judgment  of  the  Court,  but  is  imperative  on 
the  grantee  to  declare  in  words  for  whom  any  of  the 
parties  is  trustee.  In  Denn  y.  Dolman  the  objectioD 
was  palpable,  there  was  a  total  omission  to  pursue  the 
express  words  of  the  statute.  Money  was  dedaredto  be 
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paid  to  Griffith  in  tnut,  but  it  is  not  said  in  trust  for 
whom*     Cummins  t.  baacs  is  equally,  distinguishable 
frotn  this,  the  contract  for  insuring  the  grantor's  life 
in  case  of  his  going  abroad,  at  the  grantor's  expence, 
was  part  of  the  res  gesta^  and  it  is  altogether  omitted; 
that  was  not  a  question  whether  it  would  have  sufficed 
shortly  to  notice  the  substance  of  the  'stipulation.     In 
Desenfans  v.  OBryen  the  trust  during  the  60  days  is 
wholly  omitted,  for  no  one  could  conceive  that  trust  to 
be  intended  under  the  expression  <*  usual  powers  of 
entry  and  distress,"  which  would   naturally  mean  an 
entry  and  distress  by  the  annuitant  himself.  Bradford  v. 
Burland  is  equally  inapplicable,  for  there  ^  trust  during 
ao  days  is  entirely  omitted.     Here  Pigott  becomes  a 
trustee  in  no  new  shape,  or  new  character ;  there  is 
only  a  reference  to  his  former  character,  which  is  before 
sufficiently  memorailized,  and  the  words  <<  as  therein 
mentioned"  enable  the  enquirer  to  refer  to  the  grant, 
such  as  it  is  memoralized,  and  thereby  to  see  how  Pigott 
is  trustee,  and  for  whom  he  is  trustee.     This  clause  cre- 
ates no  trust  of  which  the  trustee  had  not  before  been 
specially  named,  and  the  trust  set  out  on  the  memorial 
itself.     Ijtycesier  v.  Loclcaaoody  as  now  explained,  does 
not  militate  with  Defaria  v.  Stitrt  and  Br^wn  t.  Rose, 
It  does  not  prove  that  every  trust  must  be  set  out,  nor 
that  it  must  appear  to  what  extent  the  party  is  trustee. 
It  is  therefore  no  objection,  to  say,  that  the  trusts  in  the 
deed  are  therein  more  particularly  specified  than  are 
the  trusts  in  the  memorial,  if  nothing  shews  that  the 
party  is  trustee  for  any  other  percon  than  those  whom 
the  memorial  states.     It  has  not  been  attempted  to  ar- 
gue that  the  grant  is  vitiated  by  reason  that  the  memo- 
rial omits  the  amount  to  be  insured,  or  the  stipulation 
that  the  insurance  must  be  e&cted  with  a  joint  com- 
pany, not  with  an  individual ;  yet,  if  every  particular 
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of  the  trust  were  necessary  to  be  stated^  it  would  be 
&tal  to  omit  these.  This  clause  extends  the  trust  to 
another  object,  but  it  does  not  create  a  trust  for  another 
persoD)  and  the  substance  of  the  statute  has  tberebrc 
h^ea  complied  with* 

Cur.  ado   xmU. 


The  Court  afterwards  sent  to  the  Master  of  the  Rolls 
the  following  certificate : 

Having  heard  the  arguments  of  counsel  in  this  cauae^ 
we  are  of  opinion  that  the  memorial  of  the  annuity  is 
a  good  and  6u£5cient  memorial,  as  required  by  law, 
to  make  the  grant  of  the  sdd  annuity  valid. 

february  xQth,  i8i6«  V.  Gibbs. 

R.  Dallas. 
J.  A.  Park« 


MEMORANDA. 

IN  the  last  Michaelmas  vacation  Sir  Alan  Chambrtj 
Knt,  resigned  his  ofiice  of  on^  of  his  Majesty's  Justices 
of  the  G)urt  of  Common  Pleas. 

In  the  same  vacation  died  John  Heathy  Esquire^  one 
of  his  l^ajesty's  Justices  of  the  same  court. 

In  the  same  vacation  James  Allan  Park^  Esquire,  one 
of  his  Majesty's  counsel,  was  called  to  the  degree  of  the 
coif,  and  was  appointed  one  of  his  Majesty's  Justices  of 
the  Court  of  Common  Pleas,  in  the  room  of  8ir  Alan 
Chambre^  Knt  He  gave  rings  with  the  motto  Qia 
leges  Juraque  seroat.  He  soon  after  received  the  honour 
of  knighthood. 

A  little  before  the  end  of  this  term  Charles  Abbptt^ 

of  the  Inner  Temple^  Esquir^  was  called  to  the  d^ee 

1  of 


IN  THE  Fifty-sixth  Year  of  GEORGE  III. 

of  the  coi^  and  was  appointed  to  the  office  of  one  of*his 
Majesty's  Justices  of  the  Court  of  Compcion  Pleas,  in 
the  room  ofjokn  Heathy  Esquire,  deceased.  He  gave 
rings  with  the  motto  Lahore. 

In  this  term  also  died  Sir  Henry  Dampierj  Knight, 
one  of  his  Majesty's  Justices  of  the  Court  of  King's 
Bench. 
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T  N  the  last  Hilary  vacation  George  Scmietf  Hobnydj  of 
Gra^s  Inn,  Esquire,  was  called  to  the  degree  of  the 
coif,  and  was  appointed  one  of  his  Majesty's  Justices  of  the 
Court  of  King's  Bench,  in  the  room  of  Sir  Henry  Dam" 
pieTf  and  gave  rings  with  the  motto  Componere  legUms  oT' 
hem.    He  soon  after  received  the  honour  of  knighthood. 

In  the  course  of  the  same  vacation  James  Btammgh 
of  the  Inner  Temple,  Charles  Warren,  and  Jonathan 
Raine,  of  LincMs  Inn,  James  Scarlett,  and  WiOiam 
Harrison,  of  the  Inner  Temple,  James  Trtmer,  WUUam 
Cooke,  Samuel  Yate  Benyon,  and  Wiliiam  Agar,  of 
LincoMs  Inn,  and  John  BeUot  Grays  Inn,  Esquires, 
were  appointed  his  Majesty's  counsel  learned  in  the 
law ;  and  Charles  WethereU  of  iMcdris  Inn,  Esquire^ 
received  a  patent  of  precedence. 
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In  the  saine  vacation  died  Sir  Simon  Le  Blanc,  Knt,        i8i6« 
one  of  his  Majesty's  Justices  of  the  Court  of  King's     v      ^„,  ..; 
Bench.  Memoranda. 

In  the  course  of  the  same  vacation  John  Vaughan^ 
Esquire,  Serjeant  at  Law,  Iier  Majesty's  Solicitor-Ge- 
neral, was  appointed  one  of  his  Majesty's  Serjeants  at 
Law :  he  was  soon  after  appointed  Attorney-General  to 
her  Majesty  in  the  room  of  George  Hardingey  Esquire, 
deceased,  who  was  one  of  his  Majesty's  counsel,  and 
Chief  Justice  of  the  Brecknock  circuit 

On  the  second  day  of  Easter  term,  Charks  Abbott, 
Esquire^  resigned  the  office  of  one  of  his  Majesty's 
Justices  of  the  Court  of  Common  Pleas.  He  was 
shortly  after  appointed  one  of  his  Majesty's  Justices  of 
the  Court  of  King's  Bench  in  the  room  of  Sir  Simon 
Le  Blanc,  Knight,  deceased..  And  upon  that  occasion 
he  received  the  honour  of  knighthood. 

In  this  term  Jr  jnes  Burrough,  Esquire,  one  of  his  Ma- 
jesty's counsel,  was  called  to  the  degree  of  the  coif,  and 
was  appointed  one  of  his  Majesty's  Justices  of  the  Court 
ci  Conmion  Pleas  in  the  room  of  Charles  Abbott, 
Esquire.  He  gave  rings  with  the  mottoZf^^'ittsJSm€9u2f5. 


Moore  and  Others,  Assignees  of  Sheath  and      ^^j^  3« 
Another,  v.  Wright. 

n"^HE  Plaintifl&  were  the  assignees  of  the  effects  of  Where  a  per- 
Messrs.  Sheath,  who  had  been  bankers,  and  had  be-  g^tet  issued 
come  bankrupts,  and  they  brought  this  action  to  reco-  by  bankers 
ver  a  balance  due  from  the  Defendant,  who  had  an  ao-  ^ai^^^^ 
count  open  with  the  bankrupts,  and  a  credit  allowed  him,  proves  that 
for  the  balance  of  that  account  due  to  the  bankrupts.    At  P*y«aents  were 
the  Lincoln  spring  assizes  1816,  before  Richards  B.  the  ^  ^^  amount 

in  notes  of  that 
bank  shortly  before  the  bankruptqr»  that  is  evidence  to  be  left  to  a  jury,  whether  he 
did  not  hold  these  identical  notes  at  the  time  of  the  bankniptcy. 

Plaintifis 


Si8 


i9i6. 


CASES  IN  EASTER  TERM 

Plaintiffs  proved  a  balance  of  704/.  due  firom  the  D&« 
fendant  at  the  time  of  the  bankruptcy.  The  Defendant 
proposed  to  set  off  notes  of  SkeatVs  bank,  which  he  pro* 
duced  to  the  amount  of  716/.,  and  proved  that  various 
sums  had  been  paid  him  in  notes  of  that  bank  by  di£krent 
persons  to  the  amount  of  848/.  at  various  periods  finom 
the  4th  to  the  27th  of  June,  the  bankruptcy  happening 
early  in  J^,  but  he  did  not  identify  the  notes  produced 
to  be  those  which  he  then  received.  For  the  Plaintiffiy 
to  rebut  this  evidence,  it  was  proved  that  the  bankrupts 
on  i6th  June  pressed  the  Defendant,  who  had  then  over^ 
drawn  .his  credit,  to  reduce  his  balance,  that  he  lived 
within  a  very  short  distance  of  the  bank,  so  that  be 
might  easily  lodge  there  any  notes  which  he  had,  and 
that  he  had  discounted  with  them  a  bill  for  loo/l  a 
very  few  days  before  the  bankruptcy.  Richards  B.  left 
the  case  to  the  jury  upon  this  evidence,  to  say  whedier 
the  notes  produced  were  in  the  Defendant's  possession 
at  the  time  of  the  bankruptcy,  and  they  found  that  they 
were,  and  gave  their  verdict  for  the  Defendant* 

Vaughan  Seijt.  in  this  term  moved  to  set  aside  the 
verdict  and  have  a  new  trial,  contending  that  it  was  ne« 
cessary  that  the  Defendant  should  identify  the  notes 
which  were  the  subject  of  the  set-off,  and  shew  that  they 
were  in  his  hands  before  the  bankruptcy.  The  circum- 
stances given  in  evidence  rendered  the  conclusion  ex- 
tremely improbable  which  the  jury  had  drawn. 

GiBBK  C«  J.  There  is  no  doubt  on  the  law  of  this  case. 
This  is  an  action  brought  by  the  assignees  of  a  bankropt 
against  a  creditor  of  theirs,  who  seeks  to  set  off  against 
their  claim  notes,  which,  he  says,  were  in  his  custody 
at  the  time  of  the  bankruptcy,  and  which  are  in  his 
custody  when  the  action  is  tried.  Prima  faciiy  that  is  a 
case  for  the  Defendant,  if  he  follows  it  with  some  proof 
that  tliey  were  in  liis  custody  at  tlie  time  of  tlie  bank- 

niptcy. 
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ruptcy.  Very  particular  evidence  of  that  fact  ii  not  to 
be  expected,  nor  that  it  should  be  brought  quite  home  to 
the  time  of  the  bankruptcy.  It  doei  appear  that  the 
Defendant  did,  shortly  before  the  bankruptcy,  from 
time  to  time  receive  notes  to  the  whole  amount  of  the 
set-off  claimed.  On  the  other  side  are  to  be  weighed 
the  probabilities  urged  by  the  iPlaintiff's  counsel,  that 
the  notes  were  not  then  in  the  Defendant's  custody; 
they  were  to  be  put  to  the  jury,  and  no  doubt  were  ably 
put  to  them,  but  those  arguments  having  been  urged  to 
the  jury,  and  they  having  decided  on  them,  there  is  no 
reason  to  disturb  the  verdict. 
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The  rest  of  the  Court  concurred  in 


Refusing  the  rule* 


Baker  and  Others,  Assignees  of  Gregotry,  a 
Bankrupt,  v.  Langhorn  and  Another. 

n^HIS  action  was  tried  at  the  sittings  after  Hilary 
term  1 8 1 6,  before  Gibbs  C.  J.  It  was  brought  by  the 
assignees  of  a  bankrupt  underwriter,  to  recover  pre- 
miums on  policies  underwritten  by  the  bankrupt  for 
tlie  Defendant,  who  was  an  insurance  broker.  The 
defence  was  a  set-off  for  a  loss,  which  happened  before 
the  bankruptcy,  on  the  ship  UUharnej  on  a  policy  under- 
written by  the  bankrupt,  and  effected  by  the  Defendants 
<<  as  agents,  as  well  in  their  own  names  as  in  the  names 
of  all  others  whom  it  might  concern."  The  interest  was 
in  Mr.  Mann.  There  had  been  an  adjustment  of  this 
loss  between  the  Defendants  and  the  bankrupt  Gregoryy 
but  it  proceeded  on  a  false  supposition  that  the  ship  had 
been  lost  when  she  viBS  not  lost,  and  the  adjustment 
was  therefore  struck  off;    the    ship  was   afterwards 

really 


Jlfof  3- 


Sembk  that 
an  insurance 
broker  cannot 
set  off  agamst 
prexnitfms  due 
to  the  assignees 
of  a  bankrupt 
on  policies  un- 
derwritten by 
the  bankrupt, 
losses  which 
occurred  before 
the  bankrupt- 
cy, though  the 
policy  was 
effected  in  the 
broker's  name 
as  agent. 
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1816.       really  lost     It  v^as  contended  by  Lens  Serjt.,  that  the 

'^^  ""   '^     Defendants,  who  had  no  del  credere  commission,  not 
Baker 
V.  having  effected  this  policy  for  their  own  benefit,  but 

Langhobn.    as  agents  for  others,  were  not  entitled  to  set  off  this 

loss.     And  the  jury  found  a  verdict  for  the  Pkintiffi. 

Shepherd^  Solicitor-General,  now  moved  to  set  aside 
the  verdict  and  have  a  new  trial,  or  enter  a  nonsuiu 
•  He  contended  that  the  result  of  the  cases  was,  that 

where  a  policy  is  effected  in  the  name  of  the  assured 
only,  there  ^the  broker  had  no  right  to  set  off  a  loss 
against  premiums  due  to  the  underwriter.  Here  die 
broker  can  neither  sue,  nor  prove  the  debt  under  a 
commission,  unless  the  case  has  additional  facts  belong- 
ing to  it,  as  adjustment,  or  the  like,  to  enable  the 
broker  to  sue  or  set  off;  it  is  therefore  necessaiy  that 
something  equivalent  to  payment^  as  an  ascription'in 
account,  should  take  plade;  but  where  the  broker,  as 
in  this  instance^  efiects  the  policy  in  his  name,  there  he 
had  a  right  to  set  off  the  loss. .  Koster  assignees  of  Swan 
v.  Eason(a)»  The  want  of  a  del  credere  camxnisaioa 
could  make  no  difference.  The  principal,  indeed,  has 
always  a  right  to  step  in,  and  say,  I  am  the  principal, 
and  the  underwriter  must  pay  me  only.  And  if  it  is  a 
hard  thing  that  in  the  one  case  the  underwriter  should 
be  told,  when  it  is  against  his  interest,  that  he  owes  the 
money  to  the  broker,  and  that  in  another  case  the 
principal  should  come  in,  and  say,  you  owe  it  to  me, 
according  as  one  or  the  other  course  is  the  least 
beneficial  to  the  underwriter,  yet  the  underwriter  sub- 
mits himself  to  that  hardship,  when  he  underwrites  a 
policy  in  this  form.  If  the  consequence  were  otherwise, 
an  underwriter  might  always  say,  when  he  underwrites 
a  policy  in  this  form,  that  he  will  not  be  sued  by  the 

(a)  a  Mauk  &f  Selw  ixa. 

principal 


BaIc£r 

V, 
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{principal  for  the  loss;  for  the  broker  owes  him  more  i8i6. 
for  premiums;  but  when  he  underwrites  a  policy 
effected  in  the  broker's  name,  but  for  the  benefit  of  all 
interested,  he  has  no  right  to  preclude  them  of  their  Lanohork. 
beneficial  interest  therein.  The  broker  might,  by 
reason  of  his  right  of  action,  perhaps,  release,  but  the 
Court  would  restrain  him.  Here  the  brokers  would 
have  a  right  to  sue;  and  if  to  sue,  it  follows  that  they 
Would  have  a  right  to  prove  the  loss  as  a  debt  to  them- 
selves under  the  commission  against  Gregory^  and  if 
they  might  do  that,  why  miay  not  they  also  set  ofif^  if 
the  principal  does  not  previously  step  in  and  prevent  it? 

OiBBS  C.  J.  The  adjustment  may  be  laid  out  of  the 
case,  because  aAer  the  time  when  the,  ship  was  supposed 
to  be  lost,  she  wsis  seen,  and  the  adjustment  was  struck 
oiflfl  It  is  within  our  memory  that  the  rule  has  been 
established,  that  a  broker  could  in  any  case  set  up  his 
tight  to  a  loss.  We  have  taken  our  spring  from  the 
case  of  Qrooe  v.  Dubois  (a),  and  we  refer  all  these  dis- 
tinctions to  that  case.  We  suppose  that  case  proceeded 
upon  some  principle.  I  wish  I  could  discover  that 
principle.  I  think  the  mistake  in  Gi^aoe  v.  Dubois  was, 
to  suppose,  that  he  who  is  only  liable  in  the  second 
instance  on  the  failure  of  the  original  debtor,  could  in  . 
any  case  be  considered  as  the  original  debtor  himseUl 
But  in  this  case  it  is  also  to  be  considered,  that  an  ac- 
count of  these  premiums,  containing  the  sum  in  question, 
was  produced,  and  exhibited  to  the  Defendant,  which 
he  over  and  over  again  promised  to  pay,  and  there  was 
not,  till  a  very  late  period  in  the  transaction,  any  at- 
tempt to  claim  a  set-off;  and  I  think  the  jury  may  be 
justified  in  their  verdict  on  this  ground,  that  the  party, 
who  was  well  acquainted  with  the  facts  of  his  own  case, 

(rt)  X  Term  Rep.  iia^ 
Vou  VI.  N  n  upon 
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upoa  a  full  knowledge  of  them^  for  a  long  time  ad- 
mitted that  he  had  no  claim ;  and  after  lulling  the  odher 
party  to  sleep,  he  ought  not  to  be  permitted  to  cstidilish 
hifi  set-off. 

Rule  rdbsed. 


hlaf  4* 

A  count  for  a 
'decett»  aver- 
ring  that  tlw 
Defendant  re 
presented  to 
the  Plaintiff 
that  hit  lessor 
required  Z50/. 
premium  for  a 
lease^  whereas 
h^  required 
only  Z00/.9 
whereby  the 
Defendant 
fraudulently 
obtained  from 
the  Plaintiff 
and  converted 
to  his  own  use 
50A9U  suffi- 
cient* 


PfiWTRISS  V.  AirSTEN. 

npHE  Plaintiff  declared^  that  whereas  be  had,  at  die 
Defendant's  request,  employed  him,  (not  saying 
for  hire  or  reward,)  to  endeavour  to  obtain  for  the 
Plaintiff  from  £.  Johnson  a  new  lease  of  certain  pre- 
mises at  a  premium,  and  it  thereupon  became  the 
Defendants  duty  to  render  to  the  Plaintiff  a  true 
account  of  the  tei^s  on  which  he  had  obtained  such 
lease;  yet  the  Defendant,  not  r^arding  his  duty, 
falsely  and  fraudulently  r^resented  and  pretended  to 
the  Plaintiff,  that  Johnson  required,  and  was  to  be  paid, 
1502.  for  granting  such  lease ;  whereas  he  required  and 
was  to  be  paid  a  much  less  sum,  to  wit,  looA,  as  the 
Defendant  well  knew;  and  the  Defendant,  by  means  of 
his  false  and  fraudulent  representation,  obtained  from 
the  Plaintiff,  and  converted  to  his  own  use^  the  snm  of 
50/.  After  verdict  for  the  Plaintiff,  at  the  sittings  after 
HUary  term  i8i5,  before  GibbsC.J.f  Shepherd,  Soli- 
citor-General, now  moved  in  arrest  of  judgment,  upon 
the  ground  that  the  count  did  not  state  that  the  De- 
fendant obtained  from  the  Plaintiff  either  the  150/.  or 
the  100/.,  but  only  50/.,  which  must  be  intended  of 
parcel  of  the  100/.  which. the  Plaintiff  was,  on  his 
own  shewing,  bound  to  pay.  If  he  had  shewn  that  this 
50/.  was  over  and  above  the  100/.,  it  would  have  suf- 
ficed. But  unless  the  adverb  <<  fraudulently"  will  supply 
the  place  of  an  averment  of  fact,  the  Plaintiff  shews  no 
injury  bus^taiilcd• 

Gjbbs 
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GiBBs  C.  J.  It  seems  to  me  that  there  is  enough 
litated  to  a  common  intendment  to  charge  the  Defend- 
tuit  The  declaration  states  that  it  was  the  Defendant's 
duty  to  make  as  good  a  bargain  with  E.  Johnson  as  he 
could,  and  to  acquaint  the  Plaintiff  with  the  terms  of 
the  contract  $  it  charges  that  he  represented  to  the 
Plaintiff  that  Johnson  was  to  be  paid  150/.,  whereas  he 
was  to  be  paid  only  100/.:  there  ends  the  charge  of 
misrepresentation :  what  follows  is  only  a  statement  of 
the  mischief^  which>  by  that  misrepresentation  the  De- 
fendant was  enabled  to  practise 'on  the  Plaintiff.  I 
think  that  the  50/.  mentioned  in  this  allegation  <^  that  the 
Defendant  thereby  fraudulently  obtained  and  converted 
to  his  own  use  the  sum  of  50/.,"  must  have  been  the  goL 
over  and  above  the  xoo/.  which  was  jto  be  paid  to  John^ 
son  s  and  I  think  that,  especially  after  verdict  this  is 
sufficient;  and  if  these  facts  had  not  been  proved,  the 
jury  would  not  have  been  warranted  in  the  verdict 
they  found. 
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Pkwtkiss 
AvsTE^^ 


Dalias  J.  The  auction  that  the  Plaintiff  was 
thereby  defrauded  -of  50/.  sufficiently  conveys  to  my 
understanding  that  proposition  which  the  Solicitor* 
General  contends  must  appear  on  this  record,  namely, 
tliat  by  means  of  the  fidse  and  fraudulent  misrepresent* 
fltion,  dami^e  to  the  amount  of  50/.  has  accrued  to  the 
Defendant 

Park  and  Burrough  Js.  concurred  in  thinking  that 
tiie  judgment  ought  not  to  be  arrested. 

Rule  refused. 


N  n  a 
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Mof  6.  Taylor  v.  Zamira. 

ToanavoMrry  |N  replevin  for  taking  the  Plaintiff's  goods  in  hfe 

ood^T'\ha*  dwelling-house,   the  Defendant   made   cogjaizance 

before  the  les-  as  the  bailiff  of  H.  B.  Carpuey  under  a  demise  at  35^ 

sor  had  any  ^^^^  payable  quarterly,  for  8/.  15s.  for  a  quarter's  rent, 

land,  a  termor  due  25th  March  1813.     The  Plaintiff  pleaded,  that  be- 

grantcd  an  an-  (q^q  that  demise,  J.  MideoiU  being  seised  in  fee  of  one 

chargeTand  undivided  fourth  part  of  the  place  in  which,  &c^  and 

granted  and  W*  Tothill  being  seised  in  fee  of  another  undivided 

that^'the^*''*  fourth  part  thereof,  before  that  demise,  on  i8thi% 

grantee  might  1802,  by  two  several  indentures,  the  one  between  J. 

'*!r?L*'-''tfat  ^^^  ^^  ^'  ^-  '^^^^^  «"^  ^  ^^^^  between  W.  TdhiU 
the  annuity  &nd  S.  S.  Siillf  lUdeoiU  and  TothtU  severally  demised  to 
wv  in  arrear,  gim  ^^^1^  respective  undivided  fourth  parts  for  two  seve- 
dcmanded  it,  ^^  terms  of  ninety-nine  years :  that  Siitt  entered  and 
and  threatened  was  possessed  j^rou/,  and  before  the  demise  in  the  cog-* 
^'^Thi  ^  nizanee  mentioned,  on  the  24th  «^<it^  1803,  byinden- 
paid  her  the  ture,  S.  5.  Still  transferred  and  set  over  unto  HemyStiU 
amount  of  the  the  said  two  several  undivided  fourth  parts  of  the  said 
toOie  avow-^  P^^^^  ^"  which,  &c.  for  the  residue  of  those  terms :  that 
ant,  and  so,  H.  Siill  entered  and  was  possessed pouif  and  before  the 
»othmg  m  demise  in  the  cpffiiizance  mentioned,  and  before  H.  JB. 
Corpue  had  any  estate  or  interest  in  the  place  in  which, 
&c.,  on  2 2d  December  1807,  by  indenture  between 
H.'StiUf  I.,  Margaret  KtuTiCksj  2.,  S,&  Stilly  3^  Jokn 
Tucker^  4.,  and  Maty  Knorjcles,  Maty  Still  the  elder, 
and  Maty  Still  the  younger,  5.,  H,  Still  assign^  the 
said  two  undivided  fourth  parts  to  J.  Tucker  for  the  re- 
i&pective  residues  of  those  terms  of  ninety-nine  years; 
and  J,  Tucker  by  that  indenture  granted  to  M.  KnaxleSf 
M,  Stilly  and  M.  Still  the  younger,  their  survivors  and 
survivor,  one  annuity,  clear  yearly  rent  charge,  or  an- 
nual 


arrear. 


IN  THE  Fifty-sixth  Year  op  GEORGE  III. 


525 


nual  sum,  of  one  hundred  and  two  pounds,  sixteen 
shillings,  to  be  yearly  issuing,  payable,  and  taken  by 
M.  Knawles  during  her  life,  and  after  her  death  by 
M.  Stillf  for  her  own  sole  and  separate  use,  and  after 
both  their  deaths  by  M.  l^ill  the  younger,  out  of,  and 
charged  upon  those  two  undivided  fourth  pi^rts  of  the 
-the  place  in  which,  &c.,  payable  on  the  25th  March 
and  the  29th  September :  and  for  the  better  securing  the 
payment  thereof,  J.  Tucker  granted  and  covenanted  to 
and  with   M,  Knondes,    M.  StiUj  and  M.  Still  the 
younger,  their  survivors,  &c«  that  in  case  the  annuity, 
or  any  part,  should  be  unpaid  by  twenty-one  days,  then 
they,  their  survivors  or  survivor,  unto  and  upon  the  mes- 
'  suages  and  premises  thereby  charged,  might  enter,  and 
'  distrain  for  the  same  annuity  and  all  arrears,  and  the 
'  distresses  there  found  might  take,  lead,  drive  away,  and 
impound,  and  in  pound  detain,  until  the  annuity  and  all 
arrears  and  costs  attending  the  distress  should  be  fully 
paid ;  and  in  default  of  payment  in  due  time  after  dis- 
tress,  might  appraise,  sell,  or  dispose  of  such  distresses, 
or  otherwise  act  therein  according  to  law,  ia  all  respects 
as  landlords  are  authorized  to  do  in  respect  to  distresses 
for  rent,  to  the  intent  that  thereby  they  respectively 
might  be  paid  their  annuity,  arrears,  and  costs :  that 
«7.  lucker  entered  and  was  possessed  protit,  subject  to 
such  annuity ;  and  that  afterwards,  and  before  the  time 
when,  &e.,  on  2^th  September  181 2,  a  sum  of  money 
exceeding  the  arrears  of  rent  in  the  cognizance  men- 
tioned, viz.  205/.  125.  for  Jtwo  half-yearly  payments,  be- 
came due  from  Tucker  to  M.  Knawles ;  and  she  there- 
upon, afterwards,  and  before  the  time  when,  &c.,  on 
26th  March  1813,  demanded  payment  of  those  arrears 
from  the  Plaintiff,  being  the  occupier  of  the  place  in 
which,  &c.,  and  threatened  to  distrain  upon  the  Plain  tiff's 
goods  in  the  said  dwelling-house ;  whereupon  the  Plain- 
ts in  order  to  prevent  his  goods  in  the  place  in  which, 

N  n  3^  &c„ 
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j^c  from' being  distrained,  before  the  dooe  vheQ»  fta* 
paid  M»  KnarmLes  8/.  155^  the  rent  so  in  arrear  as  the 
cognizance  alleged,  as,  and  for,  und  in  part  payment  of 
the  arrears  of  the  annuity  so  due.  And  so,  no  part  of 
the  sum  of  8/.  15s.  of  the  rient  aforesaid  was  in  arrcitr  to 
H.  B.  Carpue  in  manner  alleged.  To  this  plea  tbe 
Defendant  generally  demurred,  an4  tl|e  Plaintiff  joined 
in  demurrer. 


Va^ghan  Seqt.  in  support  of  the  demurrer,  ecDteaded 
that  this  plea  was  bad,  because  it  amounted  is  sabeunoe 
to  a  plea  of  ml  habuit  in  tenanentis^  and  it  could  not  be 
held  good,  without  virtually  repealing  the  stst^te 
iz  G.2.  c,  19.  Before  ^at  act  an  avowant  in  reple- 
vin for  rent  was  obliged  to  shew  a  title  in  fee,  and  if  his 
title  consisted  of  many  facts,  the  Plaintiff  might  travem 
either  of  them ;  the  intent  of  that  act  was,  not  merely  to 
enable  the  lessor  to  give  his  title  iti  evidence  on  a  geo^- 
ral  allegation  of  title,  but  that  the  title  should  not  be  at 
all  put  in  issue.  The  mere  question  on  this  record,  is, 
whether  the  Plaintiff  held  for  the  term  alleged  in  the 
cognizance:  the  interest  which  the  tenant  sets  up,  is  not 
a  title  subsequently  grown,  but  a  prior  title,  which,  if 
the  annuitant  had  it  at  the  time  of  the  demise,  shews 
that  the  landlord  had  then  no  title.  It  is  a  maauHi, 
that  a  tenant  cannot  dispute  his  landlord's  title.  SsfiU" 
van  V.  Siradling  (a).  Palmer  v.  Ekint  (6).  Parker  v- 
Manning  (c)  ace.  Lord  Ketiyon  C.  J.  says^  "  Tlie  De- 
fendant, who  has  occupied  the  premises  in  question 
for  five  years,  and  taken  all  the  profits  of  the  estate 
during  that  period,  on  being  called  upon  for  rent,  re- 
fuses to  pay,  because,  (he  says,)  the  lessor  l^ad  no  right 
to  confer  a  title  on  him.     But  is  this  the  law?    The 


{a)  %mu.zoZ. 

{b)  %  Sir.  817. 
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cases  cited  on  behalf  of  the  Defendant  do  not  prove  that 
it  is.     If,  mdeed,  the  Defendant  had  been  evicted,  to  be 
sure^  he  could  not  have  been  compelled  to  pay  rent ; 
and  he  might  have  pleaded  that  fact  in  answer  to  the 
Plaintiff's  demand/'   A  tenant,  indeed,  may  shew  diat 
his  landlord's  title  ha&  expired,  but  he  cannot  in  any 
case  say,  that  when  his  landlord  demised,  he  had  no 
title.     In  Palmer  v.  j&ttns  it  ip  not  added  tbat  he 
evicted.    Saptfcrd  v.  Fletcher  (a)  is  mainly  distinguish- 
able.   Lord  KenyovC^  judgment  in  that  case  is  perfectly 
consistent  widi  the  Plaintiff's  title.     There  it  was  hdd 
that  the  tenant  might  set  up  a  paymi»it  to  the  ground- 
landlord,  made  under  a  threat  of  distresiL     But  this 
is  no  payment  for  the  lessor;  this  is  a  disclaimer  of 
his  titles  it  shews  diat  the  whole  rent,  and  much  more, 
is  due  to  another ;  it  is  bottomed  in  a  denial  of  his 
title.    It  is  better  tbat  a  rare  instance  should  occur, 
*  wherein  a  tenant  takes  a  &rm  by  a  bad  title,  and  pays 
rent  twice;  for  he  may,  of  course^   recover  it  back 
again,  or  have  a  compensation  against  the  other  for 
af&rming  that  he  had  a  good  title.     At  all  events  this 
plea  is  bad,  for  if  this  be  a  payment  to  the  landlord,  it 
may  be  given  in  evidence  on  the  general  plea,  that  no-i 
thing  is  in  arrear. 

Lens  Seijt  contri  was  stopped  by  the  G>urt. 


1816. 

^     -^—    ' 
Taylor 

Zamira. 


GiBBS  C.  J.  None  of  this  Court  have  the  least 
doubt  on  the  point  on  which  the  Plaintiff's  counsel 
vtry  properly  rested  his  argument,  tliat  nil  haluit  in 
ienementis  is  in  no  case  an  answer  to  an  avowry  for 
rent,  or  to  an  action  of  covenant  for  rent;  but  he  was 
mistaken  in  the  corollary  he  wished  to  raise  from  that 
proposition.  In  every  plea  of  eviction  there  is  an  aver-  ]  ^  ^  ^Z'  ^'^/^ 
ment  that  the  lessor  had  not  a  perfect  title  when  he  de-  j 
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Taylor 

Zamira. 


mised,  but  that  fact  alone  would  not  suffice ;  to  constf* 
tute  a  plea,  to  it  must  be  added  the  fact,  that  the  lessee 
was  in  consequence  evicted ; '  the  whole  is  a  defence ; 
the  Plaintiff's  counsel  argues,  that  because  nil  ha- 
huit  in  tenemerUis  alone  is  not  a  defence,  therefore  it 
cannot  be  a  part  of  any  other  defence.  The  question 
is,  whether  the  fact,  that  the  tenant  was  called  on  by 
the  annuitant,  under  a  threat  of  distress,  to  pay  off  the 
arrears  of  the  annuity,  and  did  pay  them  off  accordingly, 
being  added  to  the  other  fact  of  the  lessor's  defect  of 
title,  be  not  a  good  plea.  Sapsford  v.  Fletcher  is  ded* 
sive^  that  if  the  Defendant  had  held  land  subject  to  rent 
due  to  a  superior  landlord,  and  the  tenant  had  been 
threatened  with  a  distress  by  that  superior  landlord,  he 
anight  pay  it,  and  claim  to  have  it  allowed  as  a  payment 
to  his  immediate  lessor;  and  the  only  difference  is,  that 
there  the  lessor  was  personally  liable  to  that  rent,  here 
the  land  only  is  shewn  to  be  liable ;  and  if  that  circum- 
stance made  any  distinction,  we  would  hear  the  case 
further,  but  my  brothers  concur  with  me,  that  nothing 
can  rest  on  that  distinction.  Here  the  case  is^  that 
this  land  was  subject  to  a  burthen  in  the  hands  of  the 
Defendant  himself;  for  before  the  Defendant  demised  to 
the  Plaintiff,  the  land  was  subject  to  a  burthen  of  pay- 
ing this  rent ;  and  it  being  subject  thereto,  he  let  it  to 
the  Plaintiff,  as  if  it  were  free  from  that  prior  burthen, 
under  a  rent  payable  to  himself;  and  when  he  calls  for 
payment,  payment  is  refused,  on  the  ground  that  he,  the 
tenant,  has  paid  the  burthen  to  another,  irom  which  the 
land  ought  to  have  been  free  when  the  Defendant  let  it  to 
him.  If  he  had  not  paid  that  burthen,  the  liabib'ty  of 
the  land  to  it  would  have  been  no  plea;  for  then  it 
.  would  amount  only  to  the  plea  of  ni7  kabuit  in  tenementisi 
but  when  he  adds  that  the  annuitant  threatened  to  exer- 
cise his  right  of  distress,  we  think  the  two' facts  combined 
together  do  constitute  a  complete  defence. 

Dallas 
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Dallas  J.  The  substantial  question  is,  whether  pay- 
ment to  a  person  who  has  the  first  charge  on  the  land, 
be  not  payment  to  the  immediate  landlord,  so  as '  to 
leave  no  rent  in  arrear.  The  suggestion  that  this  was 
a  voluntary  payment,  is  disaffirmed  by  the  averment  of 
'  compulsion,  and  the  payment  therefore  is  equivalent  to 
a  payment  to  the  ground-landlord.  Upon  the  princi- 
ple, I  have  no  doubt :  if  tliere  were  any,  it  is  decided  by 
Sapsford  v.  Fletcher. 

Park  J.  I  should  be  sorry  if  there  were  any  inve- 
terate rule  of  law,  which  prevented  the  Defendant  from 
recovering  in  this  case.  Syllivan  v.  StradHng  has  been 
relied  on,  as  deciding  that  nil  habuit  in  tenementis  is  no 
plea,  but  this  plea  is  compounded  of  that  fact  and  other 
things,  and  is  a  good  plea.  In  a  late  case  (a)  in  this 
Court,  the  substance  of  the  Defendant's  argument  was, 
that  the  plea  amounted  to  nil  habuit  in  tenementis^  but 
the  Court  held  otherwise.  Here  is  a  compulsory  pay- 
ment, under  a  threat  of  distress,  and  in  Sapsford  v. 
Fletcher  there  was  no  more. 

BuRRouGH  J.  was  of  the  same  opinion.  Carpuef  con- 
sistently with  the  plea  in  bar,  had  a  good  title  to  create 
the  title  under  him.  The  land  was  therefore  liable  to 
distress;  no  one  can  doubt  about  that.  If  premises  be 
liable  to  a  distress,  the  tenant  has  a  right  to  pay  the 
charge  to  which  tliey  are  liable;  and  the  Defendant 
having  so  paid  the  annuity,  has  a  right  to  deduct  from 
his  rent  the  sum  so  paid ;  and  if  the  payment  had  ex- 
ceeded the  rent  due,  it  appears  to  nie  that  he  might  have 
brought  assumpsit  against  the  Defendant  for  the  surplus. 
The  Plaintiff's  counsel  felt  the  difficulty  of  this  case, 
and  therefore  took  in  his  argument  the  course  he  did. 
The  judgment  must  be  for  the 

Defendant. 


(a)  Rogen  V.  Pitckcrj  ante^  \L  %o%. 
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May  8,  Walker  v.  Willoughby. 

The  Court  wfll  QNSLOJVSei^L  had  obtained  a  rule  nm,  on  the  audio- 

|J^^^^5!l!ir  ritjofmiks  r.  Uordcia),  to  discharge  the  Defend* 

arrested  by  a     ant  out  of  custody,  up<m  the  ground  that  he  had  been 

wioog  Cbru^  arrested  by  the  name  of  William^  whereas  his  baptisoial 

tiOH  name* 

who  has  signed  luune  was  Hans  William^  which  rule 

that  name  in 

thfpkindC  Shepherd  Solicitor-Creneral  now^  discharged,  upon  an 
aflMavit  that  the  Defendant  had  sent  the  Plaintai 
orders  for  the  goods  for  which  the  action  was  brought 
by  notes  signed  W.  WiUougkby  only,  and  that  the 
Plaintiff  did  not  know  his  name  was  Hans.  TUs 
eridenoe,  as  it  would  suffice  to  prove  a  replication  in 
abatement  that  he  was  known  as  well  by  the  one  name 
as  the  other,  so  would  it  suffice  to  repel  the  present 
application. 

Onslow  in  support  of  his  rule. 

Rule  discharged* 

(p)  Antct  ii.  399« 


(IN  THE  EXCHEQUER.CHAMBER.) 
Maj  s.  Martin  v.  Emmote.    In  Error. 

Where  Ml  ea-   TJ  PON  affirmance  in  error  from  the  Court  of  King's 
passes  in  cove-  Bench  of  an  entire  judgment  in  covenant  on 

nant  forliqut-   a  charter-party  on  several  breaches,  one  of  whidi  was 

dated  freighty 

payable  at  a  certain  date  after  delivery^  and  for  unliquidated  damages  for  detention  of 

^e  s^p,  the  Court'cannot  sever  them  in  order  to  ^ve  interest  on  the  fi^ight. 

for 
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for  1500/.  specifically  recoverable  as  freight,  and  payable 
at  60  many  days  after  delivery  which  was  equivalent  to 
a  day  certain,  and  another  went  to  recover  a  com^ 
pensation  for  delay  in  unloading  the  ship,  beyond  the 
lay  days  stipulated,  Tadd^  moved  for  interest  on  the 
freight,  suggesting  that  the  Court  could  by  the  aid  of 
tlie  record  separate  the  specific  sum  of  1500/.  firom 
the  residue  of  the  damages,  which  were  unliquidated. 
But 


i8i<5. 
Marti)7 

V- 

Emmots, 


The  Ccurt  held  that  as  the  damages  were  entire,  they 
pould  not  sever  them,  and  refused  the  application. 


Humphries  v,  William  Wjnslow, 

nPHE  Solicitor-General  had  obtained  a  rule  nisi  to 
discharge  the  Defendant  out  of  custody  upon  the 
ground  that  the  affidavit  made  to  warrant  the  arrest 
waa  defective,  in  stating  that  the  Defendant  was  indebted 
to  the  Plaintiff,  who  was  indorsee,  on  a  bill  of  exichange 
drawn  by  T.  Wimlaw,  not  shewing  in  what  relation 
the  Defendant  stood  to  that  bill,  so  as  to  be  thereon 
indebted. 


4^  ^^<  ^  OJO 
MajZ. 

Affidavit  to 
hold  to  bail, 
ctating  that  the 
Defendant  la 
indebted  to  thft 
Plaintiff  as  isi- 
dorsee  on  a 
bill  drawn  by 
a  strangCTy  is 
insufficient* 


Bed  Serjt.  endevoured  to  shew  cause;  but  ^e  Court 
held  the  affidavit  insufficient,  and  adhering  to  their 
invariable  practice  of  refusing  to  permit  supplemental 
affidavits  to  be  filed  in  su6h  case, 

Discharged  the  Rule. 
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MajS. 

If  a  Defendant 

changes  his  at- 
torney without 
leave  of  the 
Court,  and 
gives  notice  of 
new  bail,  the 
Plaintiff  may 
pieTent  them 
finomjustify- 


HiLL  V.  Roe. 

^LOSSET  Seijt  moved  to  justify  bail.  Vaughan  Ser/t 
opposed  it  on  the  ground  that  the  Defendant  had 
before  given  notice  of  bail,  and  had  since  changed  his 
attorney  without  notice  to  the  Plaintiff  or  leave  of  the 
Court,  and  had  given  notice  of  new  bail  by  a  new 
attorney. 

GiBBS  C.  J.  referred  to  Macpkerson  v.  Borwm  (a), 
and  Bay  v.  De  Mattos  (&),  and  held  the  objection  fatal; 
but  the  G>urt  shewing  a  disposition  to  give  time  for  fur- 
ther notice,  and  for  the  bail  to  come  up  again, 

Vaughan  waived  the  objection,  and  put  his  questions 
to  the  bail. 


{a)  DoKg.ziy. 


(A)  %fr.BL  132^. 


/* 


Ai4|^i3-     GiLLiNGHAM  and  Others,  Assignees  of  Hay* 
^    '  WARD,  a  Bankrupt,  x?.  Laing. 


^Z-«  O.^^ 


y/. 


/ 


^  jj       'a  terrant  of    HTHIS  was  an  action  of  trover  brought  against  the 
C  •  ^^'^cA^t^propr^  sheriff  of  Suny  by  the  Plaintiflfe,   who  were  the 

'^^  '^    IMLpcr>  subject   assignees  under  a  commission  of  bankrupt  against  Hay^ 
to  dismissal  at 

pleasure*  who  daily  directs  the  number  of  copies  to  be  printed,  purchases  the  whole 
impression,  retails  them,  and  is  paid  for  his  services  by  getting  ij.  6^.  per  quire  on 
all  that  he  sells,  sustaining  the  loss  which  occurs  by  those  copies  which  remain  un- 
sold, is  a  trader  within  the  bankrupt  \zvrs. 

A  news-vender,  who  freqtiented  the  Royal  Exchange  for  the  purpose  of  collect- 
ing intelligence  for  a  newspaper,  appointed  a  creditor  to  meet  him  on  the  Rofol 
Exchange^  and  afterwards  directed  a  friend,  if  the  creditor  inquired  there  for  him, 
to  say  he  was  not  there :  Held  that  this  was  an  **  otherwise  absenting  himself,"  which 
constituted  an  act  of  bankruptcy  within  the  statute  i  Jac.  i*  r.  15.  j.  a. 

So,  where  he  saw  a  creditor  at  the  theatre^  and  secreted  himself  imder  the  stage 
for  the  purpose  of  avoiding  him. 


j»^0 
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"soard,  to  recover  the  value  of  certain  goods  which  the        1816. 
Defendant  had  taken  under  an  execution.     The  De-     '~  ~'^~  -^ 
fendant  contested  the  trading  and  act  of  bankruptcy ;  and  ^^ 

at  the  trial  of  the  cause  at  the  sittings  after  Hilary  term       Lainq, 
1 8 16  before  Gibbs  C.J,  the  evidence  of  the  bankrupt 
being  a  trader,  was,  that  he  purchased  the  entire  daily 
impression  of  the  Ccmrier  newspaper,  from  the  printer 
of  that  paper,  by  the  quire,  at  6d.per  paper;  that  hi^ 
name  was  registered  as  the  publisher  of  the  Conner 
according  to  act  of  parliament ;  that  he.  sold  the  papers 
again  for  his  own  benefit,  being  allowed  by  the  vendor 
IS.  6d.pcr  quire  for  all  that  he  sold,  but  that  if  any 
remained  unsold  the  loss  was  the  bankrupt's,  and  he 
also  gave  the  pressmen  directions  how  many  copies 
should  be  printed  on  each  day.     He  'was  in  the  prac- 
tice of  sending  the  papers  to  customers  in  the  country, 
and  also  of  selling  them  to  other  venders,  who  retailed 
them.     He  was,  however,  the  servant  of  the  proprietors 
of  tlie  paper,  liable  to  dismissal  when   they  pleased, 
though  remunerated  for  his  services  by  this  profit  on  the 
papers  he  sold.     He  sometimes  bought  a  few  copies  of 
other  newspapers,  but  the  number  was  not  considerable. 
The  evidence  as  to  the  acts  of  bankruptcy  was  two-fold ; 
one  occasion  was  that  the  bankrupt  being  at  the  Stirry 
theatre,  pointed  out  some  persons,  who,  he  said,  were  his 
creditors,  and  that  he  must  avoid  them,  and  went  under 
the  stage  for  that  purpose ;  one  of  them  was  a  sheriff's 
officer  who  had  come  thither  for  the  purpose  of  arrest^ 
ing  him,  and  the  bankrupt  sent  him  word  that  he  would 
call  on  him  on  the  following  day  and  pay  him.     The 
other  occasion  was,  that  the  bankrupt,  beirtg  in   the 
habit  of  frequenting  the  Royal  Exchange  for  the  pur- 
pose of  collecting  intelligence  for  his  newspaper,  and 
having  appointed  certain  creditors  to  meet  him  there, 
desired    another  news-collector,    who  frequented   the 
exchange,  if  any  of  those  creditors  asked  for  him,  to 
say  that  he  was  not  there ;  and  some  creditor  enquiring 

there 
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i8i6.  thttre  for  him,  the  other  denied  bim  aooordin^/^ 
Gibbs  C.  J.  had  no  doubt  but  that  a  trading  wat 
proved,  and  refused  to  reserve  that  point.  His  Lord* 
ship  also  thought  that  what  passed  at  the  theatre,  and 
on  the  Sqyal  Exchange^  were  acts  of  bankruptcy.  He 
was  there,  several  of  his  creditors  were  there;  he  saTd 
they  were  his  creditors,  and  he  avoided  them:  the 
jury  would  consider  whether  his  intent  in  these  acts 
were  to  delay  his  creditors;  and  as  to  the  point  whether 
this  were  the  sort  of  absenting  himself  which  could  con- 
stitute an  act  of  bankruptcy,  bis  Lordsliip  reserved  it, 
subject  whereto,  the  jury,  finding  that  sudi  was  the 
bankrupt's  intent,  gave  their  verdict  for  the  Plaintiff* 

Shepherdj  Solicitor-General,  in  this  term  moved  (or  a 
rule  nisi  upon  several  points ;  first  that  the  species  of 
article  in  which  the  bankrupt  dealt  was  not  such  as 
could  constitute  him  a  trader;  next,  that  the  amount  of 
his  dealing  was  not  sufficient  to  make  him  a  trader^ 
thirdly,  that  the  profit  on  his  dealing  was  only  a  mode 
whereby  his  employers  paid  him  a  salary  as  their 
servanf;  and  that  the  purchasing  the  papers,  being  only 
one  commodity,  and  all  bought  of  his  master,  was  not 
a  dealing  by  way  of  merchandize,  like  the  dealing  of  a 
trader,  who  chuses  of  whom  he  shall  buy  his  goods; 
and  as  for  the  few  which  he  bought  of  otliers,  they 
were  too  insignificant  to  constitute  a  trading:  next,  that 
the  acts  relied  on  were  not  acts  of  bankruptcy. 

GiBBS  C  J.  The  Defendant's  counsel  himself  ad" 
mits  that  the  question  resolves  itself  into  three  points. 
As  to  the  first,  I  have  no  doubt  but  that  a  trading  in 
newspapei^s  is  as  much  a  trading  as  in  any  other  com- 
modity. As  to  the  second,  whether  a  servant  buying 
goods  of  his  master,  and  selling  them  out  for  his  own 
gain,  becomes  a  trader,  I  have  no  doubt  that  he  does. 
I  As 
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Afl  to  the  third,  whether  there  be  here  a  purchase  and        i8i6. 
resale  to  a  sufficient  amount,  here  was  a  tradinir  to  a     ' 

^  OtLLINOHAH 

considerable  amount:  the  bankrupt  took  the  whole  v. 
impression.  We  think  a  man  may  purchase  news-  Laiko. 
papers  of  his  master  to  such  an  extent  as  to  make  him 
a  trader  within  the  bankrupt  laws :  and  we  think  thia 
man  did  trade  to  such  an  extent,  and  was  a  trader* 
The  other  question,  whether  the  denial  on  the  exchange, 
and  his  secreting  himself  at  the  theatre,  be  acts  of 
bankruptcy,  is  of  much  greater  nicety,  and  I  reserved 
it  to  the  Solicitor-General,  and  agree  that  it  ought  to  be 
furtlier  considered. 

Abbott  J.  lo  considering  this  case,  I  have  been 
much  struck  with  the  expression  in  the  statute  of 
I  Jac.  I.  c.  1 5.  <<  keop  his  or  her  houses  or  otherwise  ab-  ' 
sent  himself:"  it  seems  as  if  the  keeping  house  was 
one  mode  of  absenting  lumsel^  and  if  so,  then  the  depart- 
ing from  his  dwelling-house  being  also  expressly  mention- 
ed, the  otherwise  absenting  himself  must  be  by  absenting 
himselffirom  some  other  place  than  from  his  house. 

The  rest  of  the  Court  concurred  in  granting  a  rule 
nisi  upon  the  last  point,  but  refused  it  as  to  tlie  trading. 

Best  and  Vaughan  Serjts.  now  shewed  cause  against 
this  rule.  They  contended  that  in  the  statute  i  Jac.  i, 
c.  15.  5. 2.  "  begin  to  keep  his  or  her  house  or  houses^ 
or  otherwise  to  absent  him  or  herself,''  the  words 
"  otherwise  to  absent''  extend  to  any  mode  by  which 
a  trader  withdraws  himself  from  her  presence  of  his 
creditors.  In  the  three  cases  of  Judine  v.  Da  Cossen  (a), 
Baj^^  V.  Schqfield  (6),  and  Chenxmeth  v.  Hay  {c\  it  had 
been  decided  tliat  the  absenting  himself  was  not  confined 
to  an  absence  from  the  dwelling-house. 


{a)  iNewRrp,  %j,j^.  (c)  7^.676. 

(*)  I  MauU  bf  S^lw.  338. 


T/ie 
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i%t6.  The  Solicitor^General  and  Lens  Seijt.  in  support  of 

the  rule.  The  going  from  a  counting-house  to  a  country 
house,  as  in  Judine  v.  Da  Cossen  is  very  different  fitHn 
the  going  from  one  part  of  the  Boyal  Exthange  to  the 
other.  If  this  be  an  act  of  bankruptcy,  a  trader  who 
should  go  down  an  unusual  street  in  his  way  home, 
that  he  might  not  pass  a  creditor's  door,  would  be 
guilty  of  absenting  himself.  An  absence  fix>m  a  place 
of  trade  might  suffice,  but  this  person  frequented  the 
Soi^al  Exchange  not  for  purposes  of  trade,  but  to  collect 
news.  A  case  indeed  is  cited  by  Buller  J.  in  Colkeit  ▼• 
Freeman  {a)  where  a  person  appointed  a  creditor  to 
come  to  the  bouse  of  a  friend  in  Bridge^Street^  and  be 
would  pay  him,  and  when  he  came,  desired  the  master 
of  the  house  to  deny  him ;  but  that  is  very  different,  he 
had  made  that  the  place  of  his  abode  for  that  purpose. 
The  meaning  of  ^*  absenting  himself"  is  not  a  going 
away  from  the  place  wherever  he  happened  to  be.  If 
a  man  seeing  a  creditor  at  the  other  side  of  a  theatre, 
or  in  a  church,  or  a  house  where  he  is  visiting,  quits 
it  to  avoid  him,  or  if,  going  into  a  cofl^boose  to 
collect  news,  he  saw  a  creditor  there,  and  came  out 
again,  or  if  he  refused  an  invitation  to  a  dinner  because 
be  expected  to  meet  a  creditor  there,  would  dther  of 
these  be  an  act  of  bankruptcy?  What  right  has 
a  creditor  to  suppose  that  his  debtor  will  at  all 
these  neutral  places  be  prepared  with  the  means 
of  paying  him?  If  he  calls  at  the  debtor's  house, 
he  has  a  right  to  expect  he  should  there  be  fur- 
nished with  money  to  pay.  Suppose  a  merchant,  not 
liking  to  meet  his  creditors,  stays  at  home^  and  does 
not  go  to  the  Rqi/al  Exchatigej  whither  he  otherwise 
would  have  gone,  is  that  an  act  of  bankruptcy?  But 
tlicrc  is  no  evidence  that  the  bankrupt  did  absent  him« 

{a)  %T.R,s9* 

self 
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\telf  or  ever  went  away  from  the  J^joyal  Exchange  :  he        i8i6. 
only  desired  the  witness  to  say  he  was  gone,  or  had     '      '    -^ 
liot  been  there ;  a  denial  is  no  part  of  that  branch  of  tf« 

the  statute  which  speaks  of  his  absenting  himself,  and  I^aino. 
this  denial  cannot  be  made  evidence  of  his  keeping 
house.  There  is  therefore  no  act  of  bankruptcy  com-* 
knitted,  either  by  the  denial,  or  by  any  absenting  him- 
self; no  case  similar  to  the  present  has  been  found.  In 
all  the  cases  hitherto  decided,  the  otherwise  absenting 
himself  is,  as  well  as  the  beginning  to  keep  house,  and 
the  departing  from  the  dwelling-house,  relative  to  some 
known  place  of  residence  or  business.  The  statute  re- 
turns after  all  these  general  words  to  the  precise  term  o^ 
departing  from  his  dwelling-house,  which  indicates  thai 
the  absenting  is  confined  to  the  narrower  scope  of  some 
fixed  abode,  and  extends  not  to  every  change  of  place. 
As  to  tlie  isiCt  that  Hayxard  appointed  these  creditors 
to  meet  him  there,  and  avoided  them,  there  is  great 
difBculty  in  arguing  on  that  part  of  the  case;  it  does 
not  however  appear,  that  oh  withdrawing  himself  from 
this  place,  he  went  to  any  place  where  he  was  not  to  be 
found  by  his  creditors,  that  he  did  not  go  home  and 
remain  visible  there.    As  to  the  transaction   at  the  ^ 

theatre,  it  goes  no  farther  than  the  othen  The  officer's 
acquiescence  in  the  message  sent,  that  the  bankrupt 
would  call  on  the  following  day  and  pay  him,  is  much 
the  same  thing  as  if  he  had  told  him  by  Word  of  mouth. 

GiBBS  C.  J.  The  only  question  now  is,  whether 
Hayvxird  had  committed  an  act  of  bankruptcy.  It  has 
never  been  insisted  that  he  had  confined  himself  to  his 
dwelling-house,  or  departed  from  his  dwelling-house  to 
delay  his  creditors :  the  only  question  made  has  been, 
whether  he  comes  within  the  terms,  "  otherwise  ab- 
senting himself,"  and  to  look  at  that  question  we  must 
fice  the  decisions  on  the  words  of  the  statute  of  i  Jac.  i 

VouVL  Oo  C.15, 
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1816.       c.  1^.  which,  following  the  statute  of  1 3  Eliz.  c.  7.,  are^ 
^      ^'  '■  ^     **  all  persons  that  shall  depart  the  realm,  or  begin  to 
^^  keep  his  or  her  house  or  houses,  or  otherwise  to  absent 

Laing.  him  or  herself,"  without  saying  from  whence;  and 
then,  having  gone  through  several  other  acts  of  bank- 
ruptcy, it  adds,  **  or  depart  from  his  or  her  dwelling- 
house."  I  cannot  think,  that  by  <<  departing  from  his 
or  her  dwelling-house,"  the  statute  means  the  same 
thing  as  by  ^<  absenting  himself,"  or  means  to  confine 
the  geniality  of  the  former  words,  to  the  particularity 
of  the  latter.  The  earlier  cases  on  this  statute  have  not 
been  called  to  aid ;  but  there  have  been  three  important 
recent  decisions,  Ckenhofweth  v.  Hen^y  Bayly  v.  Schqfidi^ 
and  Judine  v.  Dff  Cozzen^  in  which  the  same  objection 
arose  as  in  this  case.  In  Chenhcmxth  v.  Hay  there  was 
neither  an  absenting  himself  from  the  dwelling-house, 
nor  from  any  counting-house,  or  place  of  business,  or 
trade,  of  the  bankrupt,  nor  from  any  place  where  he  had 
appointed  the  creditor  to  meet  him.  But  the  Court 
held  that  there  was  an  absenting  himself  within  the  sta- 
tutes of  Eliz.  and  ijac.  i.,  though  he  had  not  de- 
parted from  his  dwelling-house,  which  Is  a  distinct 
branch  of  the  latter  statute.  I  cite  this  case,  because  I 
think  it  shews,  that  the  learned  Judge  who  tried  that 
cause,  thought  the  statute  did  not  mean  an  absenting 
himself  from  this  or  that  place,  but  an  absenting  him- 
self from  the  presence  of  his  creditor*  Now  see  what 
this  case  is.  Perhaps  Hayward  was  a  mere  lodger, 
having  no  visible  place  of  trade,  but  there  was  one  place 
whither  he  every  day  resorted  to  collect  news,  the 
Royal  Exchange*  It  appears  that  he  had  creditors; 
that  they  were  in  the  habit  of  seeing  him  on  the  Royal 
Excliangei  that  he  appointed  them  to  meet  him  ther^; 
that  they  came  thither,  and  tliat  he  absented  himself 
from  them,  desiring  a  friend  to  state  that  he  was  not 
there :  suppo&ing  therefore  these  words  to  mean,  as  I 

I  think 
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think  they  do^  an  absentixig  hioiself  from  his  creditors^  xSitf. 
not  from  a  particular  place,  this  is  a  distinct  act  of  ab- 
senting himself.  It  is  not  necessary  to  go  minutely 
into  the  consideration  of  the  cases  of  Bayly  y.  Schqfieldy  Laikg. 
and  Jiidine  y.  Da  Cossen^  though  thqr  sufficiently  distin- 
guish between  a  departing  from  the  dwelling-house,  and 
an  absenting  himself;  neither  is  it  necessary  to  go  into 
the  circumstance  of  the  bankrupt's  quitting  the  theatre 
though  it  difiers  yery  little  from  some  decided  cases. 
Therefore  I  thmk  there  is  no  doubt,  but  that  there  was 
an  act  of  bankruptcy  committed  within  the  meaning  of 
these  statutes. 

Dallas  J.  As  to  the  trading,  there  was  no  doubt; 
and  the  bankrupt's  frequenting  the  BoydLExckange  with 
intent  to  pick  up  news,  appears  to  be  a  frequenting  that 
place  for  the  purpose  of  his  trade.  As  to  the  absenting 
himself^  there  is  a  distinction  between  the  keeping 
house,  otherwise  absenting  himself,  and  departing  from 
his  dwelling-house,  and  this  is  an  absenting  himself. 

Park  J.  I  was  at  first  struck  with  the  ingenuity  of 
the  argument,  that  the  "  otherwise  absenting  himseli^" 
meant  an  absenting  himself  with  reference  to  his  dwell- 
ing-house^ or  to  some  other  paiticular  place ;  but  if  that 
were  the  construction,  this  would  be  an  useless  proyi- 
sion.  And  this  case  comes  much  within  the  principle 
of  the  case  cited  by  Btdler  J.  in  GcUcett  y.  Freemanj 
therefore  I  think  there  is  no  ground  to  disturb  the 
yerdict 

BuRROUGU  J.  Having  been  present  at  the  trial  of 
the  cause  of  Chenon^etk  v.  Hajfy  and  likewise  when  the 
rule  in  that  case  was  moved,  and  disposed  of,  it  is  im- 
possible for  me  to  entertain  any  doubt  on  this  subject. 

Tlie  rule  must  be 

O  o  2  Discharged. 
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Maf  13.  Young  v.  Wright  and  Others. 

Wherea trader  TT HIS  was  an  action  of  trespass  brought  by  Mary 

"len*a*8iCT-  "  '^^^  Young  against  the  messenger  under  a  comma- 

roentofhii  sion  of  bankrupt   against  Crato2^,   for   breaking  the 

tavern  and  PlaintiflTs  house,   which  was  a  tavern  in  St.Jame^P' 

panicd  with  ^^^>  Westminster^  and  taking  away  her  goods.     Tlie 

possession,  and  PlaintiiF's  case  was,  that  CraaHey^  who  was  her  bio* 

changed  hu  ^y^Q^^  and  had  formerly  kept  this  tavern,  had  assigned  it 

fVestmiruter  with  his  stock  and  goods  to  the  Plaintiff,  that  she  had 
to  PaiUingtoftf  taken  possession,  and  that  the  Defendant  afterwards  took 

sion  of  bank-  *^®°^  ^  Crawle^%  goods,  and  as  belonging,  as  such,  to 

rupt  haring  the  assignees  under  the  commission  of  bankrupt  against 

issued  agamst  c^^^j^/^^   C/oto/^,  being  called  as  a  witness,  swore,  that 

stgnee  brought  he  had  entered  into  an  agreement  with  the  Plaintiff 

tre*pa?sagain8t  that  for  169/.  she  should  take  the  remainder  of  his  term, 

for  tTkhiff"poL  ^'^^  ^^  ^"  stock  at  a  valuation.     He  himself  held  un- 

session  of  the  der  an  agreement  for  a  lease*     He  suffered  her  to  make 

uvOTi  and        ^^  ^f  j^j^  name  for  a  limited  time  afterwards,  on  Ber 

goods:   Held,  _-.  n    .  *.  •  . 

I.  that,  how-    request.    Many  persons  called  for  money  about  utnt  pe* 

ever  fraudulent  riod  when    Crcndcy  was  at  home ;   he  was  seen  by 

avainst  ere-       those  Who  called.     In  December  1814  he  ceased  to  re- 

ditors,  yet>  un-  side  on  the  premises  in  question,  and  went  to  redd«  at 

less  an  act  of     paddingtofi^  which  after  that  time  was  his  home.   For 

bankruptcy  .  • 

was  proved  to   the  Defendant,  it  was  contended,  that  all  this  was  a  fraud; 

sustain  the  ^nd  that  the  conveyance  was  upon  a  private  trust  for 

the  assignee*  ^^^  bankrupt    On  one  occasion,  of  a  creditor  calling  at 

might  recover  the  tavem  to  see  Crcndey^  tlic  Plaintiff  said  she  did  not 

on  her  V^^^'  know  where  he  was,  but  she  undertook  that  if  any  let- 

sion  ;   %•  that  a 

it  ought  to  be  ters  were  left  for  him,  she  would  convey  them.  The 
left  to  a  jury  domestics  did  in  feet  all  know  where  he  was,  but  they 
trader'^schancc  ^^^^^  ^^  ^Vj  ^^  ^he  creditors  who  called  for  money^ 
of  residence  A  deposition  of  the  Plaintiff's  was  read,  in  which  she 
was  a  depart- 
ing from  his  dwelling-houae  with  intent  to  delay  Us  creditor!* 

gave 
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g/BLVe  a  particular  account  how  she  had  acquired  the 
money  with  which  she  purchased  this  inn;  she  said 
she  bad  borrowed  it  of  two  persons,  who,  being  now 
called  as  witnesses,   denied  lending  her  any.     Gtbbs 
C  J.,  stopping  the  Plaintiff's  reply,  directed  the  jury 
that  it  .was  necessary  to  prove  an  act  of  bankruptcy 
in  this  case,  for  otherwise,  however  fraudulent  his  as- 
signment might  be  as  against  creditors,  yet  the  Plain- 
tiff's possession,  as  against  a  stranger,  enabled  her  to 
maintain  this   action.      To  support  a  commission  of 
bankruptcy,   an  act  of  bankruptcy  must  be  proved: 
he  thought  none  had  been  proved  here.   All  the  denials 
of  the  bankrupt  were  made  in  his  absence,  and  there 
was  no  proof  of  his  knowledge  of  the  fact.  It  did  not  es- 
cape htsLordship'sconsideration,  that  those  denials  were 
given  by  the  Plaintiff  herself,  and  that  it  was  she'  who 
said  she  did  not  know  where  Crowley  was;  but  the  ques- 
tion whether  an  act  of  bankruptcy  had  been  committed, 
inust  be  tried  as  if  the  case  of  the  bankrupt  were  trying. 
The  facts  were  as  pregnant  with  fraud  as  possible,  and 
such,  that  if  they  were  presented  by  a  creditor,  the  deed 
could  not  be  supported  for  a  moment ;  but  there  was  a 
deed  regularly  executed,  transferring  the  entire  property 
to  this  sister,  and  a  stranger  coming  in,  having  no  con- 
nection with  the  matter,  could  not,  by  shewing  that  al^ 
this  was  fraudulent,  warrant  himself  in  doing  what  the 
J>efendants  had  done.     The  jury  found  that  no  act  of 
bankruptcy  had  been  committed,  and  a  verdict  passed 
for  the  Plaintiff. 


i8i6. 


Vaughan  Serjt.  in  this  term  obtained  a  rule  nisi  to  set 
aude  the  verdict  and  have  a  new  trial,  or  enter  a  nonsuit, 
suggesting  that  Crowley's  departure  from  his  tavern, 
was  either,  i.  a  leaving  hia  house  to  delay  his  creditors^ 
er,  2.  an  act  of  **  otherwise  absenting  himself;"  and 
that  the^  q^uestions  had  not  been  put  to  the  jury.     H& 

Oo  3.  alsa 
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also  moved  upon  the  ground  that  the  Defendant^ 
though  a  stranger,  might  take  advantage  of  the  fraud  ; 
but  the  Court  refused  to  grant  the  rule  on  that  ground, 
all  agreeing  that  it  could  not  be  supported,  and  that  unless 
the  Defendants  could  make  themselves  creditors,  and 
invest  themselves  with  the  character  of  assignees,  so  as 
to  enable  them  to  avail  themselves  of  the  fraud,  they 
could  not  prevent  the  Plaintiff  from  recovering  on  her 
possession. 

Copley  and  Best  Seijts.  shewed  cause  against  this  rule. 
To  leave  to  the  jury  whether  Crawley  moved  to  Paddings 
ton  with  intent  to  delay  his  creditors,  would  be  leaving 
a  matter  of  law  to  them.  It  would  be  of  dangenms 
consequence  to  leave  to  a  jury  every  change  of  a  trader's 
residence,  as  an  act  of  bankruptcy.  It  did  not  appear 
that  Crawley  had  ever  told  the  servants  to  deny  his 
going  to  Paddingkmy  all  his  servants  knew  whither  be 
was  gone^  and  some  of  the  creditors  called  on  him  there 
and  saw  him;  and  while  the  tavern  was  his  home^ 
whenever  he  was  there  he  was  always  visible  to  bis  cre- 
ditors. If  there  were  any  evidence  of  an  intent  to  con- 
ceal himself  from  his  creditors,  it  would  be  matter  to 
leave  to  a  jury,  but  the  evidence  proves  that  Craaiey 
quitted  his  house  for  the  purpose  of  giving  possession  to 
his  sister  under  the  assignment  which  was  proved  to 
have  been  made  to  her.  And  whether  it  were  void  or 
not  as  against  creditors,  it  did,  as  between  Crawley  and 
the  Plaindfl^  pass  the  proper^  to  her,  and  his  going  to 
Paddington  was  to  give  effect  to  it.  It  is  clear  tho^e- 
fore  that  he  did  not  go  to  Paddington  to  avoid  his  ere* 
ditors,  for  there  is  no  evidence  of  any  such  intent,  and 
there  is  evidence  of  another  intent,  with  which  he 
wmt  thither,  viz.  that  he  might  give  effect  to  this 
assignment* 

VaugAan^ 
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Faughanf  in  support  of  his  rule,  urged  that  this  sup^        t8i6. 
posed  Assignment  being  admitted  to  be  a  gross  fraud, 
as  against  the  creditors  of  Craaieyy  no  interest  passed 
under  it.     If  all  this  is  bottomed  in  fraud,  it  lays  a 
strong  foundation  for  the  inference,  that  when  he  re- 
moved to  Paddingioriy  he  went  from  home  to  delay  his 
creditors :  besides,  the  otherwise  absenting  himself  is 
not  merely  an  absenting  himself  from  his  dwelling- 
house:  any  absenting  himself  by  a  debtor  from  his  cre- 
ditors would  be  an  act  of  bankruptcy.    A  trader  may 
commit  an  act  of  bankruptcy  by  absenting  himself  from 
any  place  whatsoever.     Upon  the  declaration  of  the 
Plaintiff  herseli^  she  was  put  in  there  merely  to  cheat 
the  world ;  no  money  passed.    Therefore  when  Crfmiey 
went  to  Paddingtofh.  this  deed  being  void,  he  went  not 
to  give  effect  to  this  deed,  but  to  conceal  himself  from* 
his  creditors.    Either  he  had  studiously  concealed  from> 
the  Plaintiff  where  he  was,  or  if  she  knew  it,  he  had  di' 
rected  her  not  to  disclose  it.^    If  he  did  not  mean  to 
^ude  his  creditors,  he  would  have  lefl  word  where  he 
was  to  be  found.    In  Judine  v.  Da  Cossen  (a),,  where  a 
trader  had  gone  to  his  country,  houses  &c.  to  avoid  his 
creditors,  it  was  held  an  act  of  bankruptcy.    It  ought 
to  be  lefl  to  a  jury  quo  animo  he  went  to  Paddingion, 
The  jury  are  the  proper  judges  of  the  intent     The  law 
depends  on  ^e  fact. 

GiBBs  C.  J.  If  it  had  been  suggested  to  roe  at  the 
trial,  that  the  counsel  for  the  Defendant  wished  the 
case  to  be  put  to  the  jury  in  the  way  in  which  it  is  now 
presented,  I  should  have  so  put  it  to  them,  but  the 
whole  tendency  of  the  evidence  was  to  a  different  point. 
This  is  a  case  of  great  importance^  of  considerable  ex- 
tent of  proper^,  and  of  admitted  fraud;  there  can  be  i 

(fl)  I  New  Rep,  ^34^ 

O  o  4  no 
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1816.        no  relief  from  this  verdict  if  there  be  not  a  new  tri&| 
YouKG       8**^^^  >  therefore  I  think  the  case  ought  to  be  further 

9.  cpn$idere4« 

Wright.  Rule  absolute  for  a  new  trial,  the 

costs  of  the  first  trial  to  abide 
(he  event  of  the  second. 


Maji*^  Dabby  t\  Newton. 

Wbere  a  trader  ^"^HIS  was  an  action  upon  a  policy  of  insurance,  at^ 

•hipped  goods  and  from  London  to  Cagliari  in  Sardinia,  with. 

for  Caglian  on  ^  ' 

board  a  general  hbcrty  to  touch  and  stay  at  Gibraltar^  and  there  unload 

ship,  repre-       or  load  ^roods,  and  with  or  witliout  convoy,  udchi  goods. 

lemeilassail-     ^        ^     °  ^       r  *u  -         e 

ing  with  li-       ^^  return  two  per  cent,  of  the  premium  for  convoy  la 

cence  and         the  West-ward,  (not  Irish,)  or  three  per  cent,  for  a»- 

withoutcon-  ^  Gibraltar,   and   three  per  cent,  from  GibraU 

▼oyyand  bound  o      ».    .  i  . 

for  Gibraltar,   ^^^  ^  Sardinia,   and  arrives,      llie  Plaintiff  averred 

Cagliari,  and  a  loss  by  capture.     Upon  the  trial  of  the  cause  at 

wwX^ada  GmMhall,  at  the  sittings  dAev  Hilary  term  i8i(^  be- 

licence  to  sail  fore  Gibbs  C.  J.  it  appeai*ed  that  the  Plaintiff  shipped 

without  con-  Yas  goods  on  botftrd  the  SybeUa,  which  was  put  ud  as  a 

voy  to  Gibrah  ^  '  r         r 

/flronly,  and  general  ship  for  Gibraltar,  Ca^iari,  and  Majorca,  and 
aailedfrom  was  advertised  as  having  a  licence,  and  as  about  to 
*  withoutTon-  ^^  without  convoy.  The  ship  in  fact  sailed  without 
voy  or  licence,  convoy,  under  a  licence  from  the  Lords  of  the  Ad- 
b  °*Ti  ^^  "iiralty  to  sail  from  London  to  Gibraltar,  where  she 
there  |to  grant  arrived,  and  discharged  certain  other  parts  of  her 
licences  under  cargo.  The  master  then  enquired  for  convoy  for  the 
8tanKe8^"^dd  Mediterraneafi,  and  learning  that  none  would  be  ap- 
that  an  insur-    pointed  for  some  time,  he  solicited  from  the  admiral 

anceofsuch      stationed   at   that  port,   who  was   authorized  bv   the 
goods  by  the  \  .  ^     "«= 

shipper  was      admiralty  to  grant  licences,  under  certain  circumstances 
void.  which  were  not  defined  in  the  evidence,  to  sail  without 

convoy,  for  a  licence  to  sail  to  Cagliari,  which  was  re- 
fiised  him.     He  afterwards  sailed  without  licence  or 

convoy. 


IN  THE  Fifty-sixth  Year  of  GEORGE  III. 


545 


convoy,  and  was  captured  by  a  French  privateer.  For 
the  Defendant  two  questions  were  made:  i.  That  the 
licence  for  Gibraltar  was  not  a  licence  for  the  voyage  5 
2.  that  although  the  Plaintiff  was  not  privy  to  any 
intention  of  sailing  without  a  licence  for  the  voyage, 
yet  as  lie  was  aware  of  the  intention  to  sail  without 
convoy  for  the  voyage,  and  inasmuch  as  no  licence 
for  the  voyage  was  actually  obtained,  the  Plaintiff  was 
not  entitled  to  recover.  The  jury  expressed  an  opinion 
that  convoy  for  Gibraltar  was  convoy  for  the  voyage : 
they  found  their  verdict  for  the  Plaintiff  subject  to  these 
two  points,  which  his  lordship  reserved. 


i8i6. 

y /-— ^. 

Darby 

Kewton. 


Ijens  Serjt.  in  this  term  obtained  a  rule  nisi  to  set 
aside  the  verdict  and  enter  a  nonsuit,  against  which 
Shepherd^  Solicitor-General,  and  Best  Seijt.  now  shewed 
cause.  They  endeavoured  to  distinguish  this  case 
from  Wainhause  v.  Cawie  (a),  on  the  ground  that  in  this 
instance  there  was  an  admiral  stationed  at  Gibraltar 
empowered  to  grant  further  licences  to  sail  up  the 
Mediterranean  without  convoy ;  and  the  assured,  who 
Remained  in  En^land^  had  a  right  to  expect  that  the 
master  would  not  violate  his  duty  by  sailing  without 
either  licence  or  convoy  from  Gibraltar^  up  to  which 
point  he  was  piotected,  they  said,  by  the  licence  ob- 
tained for  that  port.  In  Wainhouse  v.  Corwie^  there  was 
no  officer  at  Gibraltar  empowered  to  grant  further 
licences;  this  too,  was  a  voyage  to  be  performed  by 
stages,  first,  from  Ijmdon  to  Gibraltar^  then  from 
Gibraltar  for  Cagliari^  then  from  Cagliari  to  Majorca. 
It  is  not  necessary  that  in  the  first  step  a  licence  should 
be  obtained  for  the  entire  voyage,  or  co-extensive  with 
the  risk  insured ;  it  is  to  be  presumed  that  the  master 
Vill  obtain  all  that  is  necessary  to  legalize  the  voyage, 

{a)  Ante  fly.  178. 


as 
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1 8  i  6.  as  he  proceeds  (a).  Upon  an  insurance  to  Jamaica  and 
home»  it  would  be  sufficient  if  the  ship  sailed  hence 
with  a  licence  or  convoy  to  Jamaica^  though  she  had 
not  previously  obtained  a  licence  to  return  home  with- 
out convoy.  In  Wainhause  v.  Came,  the  voyage  was 
^itire.  This  was  also  distinguishable  from  Ingham  y. 
Agnem{b)j  for  there  was  no  intention  that  the  ship 
should  stop  at  Gibraltar  s  the  master,  in  facf^  was 
ordered  not  to  stop  there»  if  he  could  avoid  it;  and  the 
Court  decided  that  case  on  the  ground  of  finsud.  This 
case  rather  ranged  itself  under  those  of  Carstairs  v. 
AUnutt  {c)t  and  JVake  v.  Athf  {d).  In  the  former  of  these 
two,  Lord  EUenboroi^h  C.  J«  said  that  the  convoy  act 
was  a  very  penal  statute,  and  to  be  construed  strictly, 
and  he  would  not  permit  the  interests  of  an  assured  to 
be  affected  by  it  through  the  instrumentality  of  his 
agent  Common  sense  equally  requires,  that  to  vitiate  a 
policy  the  assured  should  be  privy  and  instrumental  to 
sailing  without  licence,  as  it  does  that  he  should  be 
privy  and  instrumental  to  sailing  without  convoy.  The 
master  legally  sailed  for  Gibraltar^  and  i^  after  reach- 
ing that  port,  he  had  sailed  thence  with  convoy  £>r 
Cagliarii  or  obtained  from  the  admiral  a  further  licence 
for  that  port,  the  statute  would  have  been  satisfied,  and 
the  master's  neglect  to  do  his  duty  ought  not  to  prejudice 
the  Plaintiff. 

Lensj  who  would  have  supported  his  rule,  was 
relieved  h^  the  Court. 

GiBBS  C.  J.  I  should  be  extremely  glad,  if  I  conM 
find  any  ground  on  which  the  Plaintiff  could  escape 
the  effect  of  this  law.     It  is  a  hard  objection  to  be 

{a)  Se*weU  y.  Rojai  Excbange  AssurafKep  atiitt  >▼•  Si6«  S.  P« 
Haines  v.  Bujkf  ante^  ^»  5%7*       • 

(6)  IS  East,  s  17-  W  '^^^9  »▼•  493- 

(0  3  Camfb.  497. 

taken 
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taken  against  him;  for  he  certainly  is  personally  inno-        i8i6. 
cent,  and  what  has  happened  is  probably  the  effect  of    '     ^    -^ 
mistake^  but  certainly  of  no  de&ult  of  his :  but  I  can  find  ^ 

no  ground  to  take  him  out  of  the  law,  which  was  much     NfWTOMi 
considered  in  the  case  of  JVainhouse  v.  CamUy  and  adopted 
by  the  Court  of  King^s  Bench  in  Ingham  y.  Agnew.    The 
fourth  section  declares  that  if  the  assured  or  any  other 
par^  be  privy  to  the  sailing  without  convoy,  he  forfeits 
his  policy.     By  the  sixth  section,  if  the  assured  obtains  a 
licence  though  he  knows  of  the  sailing  without  convoy 
he  b  protected ;  but  there  is  this  wide  difference  between 
sailing  without  convoy,  and  sailing  without  licence. 
If  a  ship  sails  without  convoy,   the  assured   being 
Ignorant  of  her  sailing  without  convoy,  he  is  protected; 
but  if  he  knows  of  her  sailing  without  convoy,  not 
knowing  whether  she  has  a  licence  or  not,  he  is  not 
protected,  unless  she  has  a  licence:  his  security  de- 
pends on  the  fact,  whether  the  ship  has  a  licence  for 
the  voyage  or  not.     Now  apply  this  doctrine  to  Waivr 
house  V.  Ccfwie.    (Here  his  Lordship  recapitulated  the 
facts  of  that  case.)     Supposing  the  licence  from  this 
country  were  good,  the  Plaintiff  is  excused  for  not 
having  a  licence  from  Gibraltar^  for  he  is  not  bound  to 
obtain  a  licence  or  convoy  from  a  foreign  part,  unless 
there  be  an  officer  there  able  to  grant  licences,  or  a 
convoy  be  sometimes  appointed.     But  the  ground  of 
that  judgment  was,  that  the  goods  were  shipped  for 
Palermo^  and  a  licence  was  obtained  for  Gibraltar^ 
without  any  notice  to  those  who  granted  it,  that  the 
ship  was  intended  to  go  further   than  that  port     I 
cannot  distinguish   that  case   from   this.      Here  the 
goods  are  shipped  for  Cagltari.    The  owner  knows 
the  ship  is  to  go  thither;  and  though  she  is  to  touch 
at  Gibraltarf  that  makes  no  difference;  for  that  is  not 
the  ultimate  place  of  her  destination,  and  is  a  fraud  on 

the 
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tht  government ;  for  though  the  master  intended  to  go 
to  Cagliari,  he  held  out  to  the  government  that  he  was 
going  only  to  Gibraltar^  and  obtained  a  licence  to  go 
without  convoy  no  further  than  Gibraltar^  and  nam 
amstatf  if  the  admiralty  had  known  that  the  vessel  was 
intended  to  push  on  to  Cagliari,  that  they  would  have 
given  her  a  licence  to  Gibraltar.  It  is  said,  this  is 
distinguishable,  because  there  was  an  admiral  at  Gih' 
taUar  empowered  to  grant  further  licences:  to  what 
cases  that  power  was  to  apply,  did  not  distinctly  appear 
by  the  evidence :  it  might  be  to  cases  where  ships  which 
came  with  a  cargo  to  Gibraltar  were  to  ship  there  a 
new  adventure  for  some  port  further  up  the  Mediter-^ 
ranean.  But  this  circumstance  renders  the  assured's 
case,  more  desperate,  for  it  was  the  more  incumbent  on 
the  moster  to  apply  there  for  a  second  licence.  Therefore, 
though  it  is  very  hard  that  the  owner  of  the  goods  should 
suffer  by  the  default  of  the  captain  in  not  applying  for 
a  further  licence  there,  yet  from  these  premises  I  arrive 
with  regret  at  tlie  conclusion,  that  the  assurance  is  void. 


Dallas  J.  I  am  of  the  same  opinion,  lihss  not 
been  attempted  to  question  the  propriety  of  the  decision 
in  Wainhouse  v.  Cawie :  we  therefore  assume  that 
Wainkause  v.  GnoiV  was  rightly  decided:  but  it  is 
attempted  to  distinguish  this  case  from  that:  I  can 
however  find  no  ground  of  distinction  between  the 
cases.  Here  the  ship  had  not  a  sufficient  licence  for 
the  voyage,  but  to  Gibraltar  only;  and  the  deniisl 
of  a  further  licence  by  the  officer  there  is  in  effect  a 
denial  to  proceed  further.  In  Wainhouse  v.  Ccme^  the 
assured  supposed  there  would  be,  and  intended  that 
there  should  be,  a  good  licence  for  the  voyage;  so 
was  it  here,  and  it  is  not  distinguishable  on  any  ground 
vrhatsoever^ 

Fa« 
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Park  J.    I  am  of  the  same  opinion.    This  case  is        1816. 
not  distinguishable  from  Wainhouse  v.  Came.  In  Ingham     '      -      ^ 
V.  Agnem^  it  is  said,  there  was  fraud.     But  the^e  was  ^. 

in  that  case,  no  fraud  malo  sensu ;  there  was,  as  Le  Nswtov. 
Blafic  J,  said,  a  licence  for  a  part  of  the  voyage  instead 
of  the  whole.  It  has  been  ingeniously  attempted  by 
the  counsel  to  apply  the  words  privy  and  instrumental 
to  the  case  of  the  licence,  as  well  as  to  that  of  the 
convoy,  but  tlie  words  of  the  statute  do  not  permit  it. 

BuRROUGH  X  In  my  judgment,  to  decide  this  case 
in  favour  of  the  Plaintiff,  would  be  to  decide  directly 
contrary  to  the  decision  of  this  Court  in  Wainhouse  v. 
Comcy  and  also  directly  contrary  to  the  words  and  spirit 
of  the  statute. 

Rule  absolute. 


Kemp  v.  Potter. 


JlfofiS. 


nrmS  action  was  commenced  on  the  iSthJui^  18 15,  Where  the 

and  the  Defendant,  who  was  then  a  bankrupt,  on  the,     .  "^  ^  ^J^ 

2ist  Jiili/  obtained  his  certificate.     On  the  17th  of  JViw,  »  bankrupt, 

18 15,  the  Defendant  filed  a  plea  of  his  bankruptcy  and  mikeihiselec- 

•ertificate.     The  Plaintiff  had  within  this  term  exhibit-  ^J  to  proceed 

under  the  corn- 
ed under  the  commission  an  affidavit  of  the  debt  for  misaion,  the 

which  this  action  was  brought ;  whereupon  the  Defen-  Defendant  u 

dant  had  ruled  the  Plaintiff  to  reply,  and  the  Plaintiff  !^'ill°^''* 

*^  •' '  tome  entry  or 

had  obtained  a  rule  nisi  to  discharge  that  rule  and  all  guggestion,  re- 
subsequent  proceedings,  with  costs,  declaring  that  he  cording  the 
abandoned  his  action,  and  had  made  his  election  to  on  the  record. 
proceed  under  the  commission. 

Lens  Seijt.  opposed  this  rule,  contending  that  the 
Defendant  was  entitled  to  some  certain  assurance  that 
ihe  action  was  at  on  end ;  the  Plaintiff  ought  to  move 
to  discontinue. 

Shei)herdj 
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I8i6.  Shepherd^  Solicitor-General,  in  support  of  themle^ 

contended  that  the  Plaintiff  having  made  an  affidavit 
fer  proving  his  debt  under  the  commission,  had  theiebjr 
given  a  sufficient  proof  of  his  election,  after  which,  by 
the  force  of  the  statute  49  G.  3.  c.  121.  the  action  feU 
to  the  ground,  and  no  further  proceedings  on  dther 
side  were  necessary,  or  ought  to  be  had.  The  Plaintiff 
was  under  the  necessity  of  making  this  application;  for 
if  he  had  replied,  he  would  thereby  have  contravened 
the  statute ;  if  he  had  not  replied,  the  Defendant  would 
have  ngned  judgment* 

GiBBS  C.  J.  The  Defendant  is  not  proceeding  for 
costs  in  this  case :  for  he  never  can  get  them.  PerhqK 
be  has  some  reason  to  complain  ^the  Plaindfl^  in  that 
he  has  commenced  his  action  just  at  the  time  when  die 
bankrupt  is  about  to  obtain  his  certificate^  and  has  pat 
him  to  considerable  expence.  The  Defendant  having 
pleaded,  rules  the  Plaintiff  to  reply,  and  this  application 
is  made  to  discharge  that  rule  with  costs,  and  the  ques- 
tion is,  whether  this  is  not  the  proper  course  for  the 
Defendant  to  take,  in  order  to  compel  the  P/aintiff  to 
give  biin  that  satis&ction  to  which  he  is  entitled ;  for  I 
diink  the  Defendant  is  entitled  to  have  some  entry  or 
suggesticm  entered  on  the  record,  so  that  it  may  appear 
that  the  Defendant  will  be  no  further  troubled  in  this 
action ;  for  otherwise  the  Defendant  stands  under  the 
apprehension  that  the  action  may  at  some  time  be  pro- 
ceeded in. 

BuRROUGH  J.  It  would  be  very  easy  to  frame  such 
an  entry  on  the  record  as  is  suitable  to  the  case^  it  is 
only  to  shew  that  the  Plaintiff  has  made  his  dection 
to  proceed  under  the  commission. 

Rule  discharged,  but  without 
costs,  there  being  some  co- 
lour for  the  application. 
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Renalds  t;.  Smith.  May  %o. 

T  N  debt  on  a  bail  bond,  the  declaration  shewed  that  Where,  upon 
the  PlaintiiFsued  out  of  the  King's  Court  before  the  ^  ^'^pias  re- 
Honourable  Sir  T.  GfiAfo,  and, others  his  companions,  Co^on"*^ 
his  Majesty's  Justices  of  the  Bench  at   Westminster^  a  Pleas,  the  the- 

writ  of  capias  ad  respondendum  against  George  Smith :  "^  "J*^  *  , 

,      ,^         -  If  ,     mandate  to  the 

that  the  sheriff  made  a  mandate  thereupon,  command-  high  bailifT  of 

ing  the  high  bailiff  of  the  honor  qI[  Pomfret  to  take  the  the  honor  of 

Defendant,  so  that  the  sheriff  might  have  him  before  his  ta^^tho  De- 

Majesty  at  Westminster^  in  five  weeks  from  Easter^  and  fendant,  so 

shews  a  caption,  and  a  bond  to  the  high  bailiff,  con-  ^f^jjfhavr^ 

ditioned  for  the  Defendant's  iq^pearance  before  his  said  him  before  his 

Majesty  at  Westminster  ixi  five  weeks  from  Easter.    The  ^^  Majesty  at 

Defendant  generally  demurred.  infivr'wiwks 

o£  Eajter,  a 

Bosanquet  SetjU  in  support  of  the  demurrer.    This  withcwiditioir 

was  a  bond  intended  to  be  taken  pursuant  to  the  statute  fortheDefend- 

22  ff.6.  c.  o.  It  was  now  clear,  that  all  matter  on  that  sta-  *"' '  *^^*^. 
^  ^  .  ance  before  hii 

tute  needed  not,  smce  the  stat  of  4  Ann,  c.  1 6.  be  specially  said  Majesty  at 

pleaded,  but  that  it  was  a  public  act,  and  any  exception  Westminster 

in  any  form  of  proceeding  might  be  taken  on  the  issue  Eastenvil^ 

of  nonestfactumy  or  a  general  demurrer.     If, a  writ  heldtodescribe 

required  the  Defendant's  appearance  here,  and  the  bond  V^  appwance 
.     ,  1  .  It  .  .1  ,      o  >»  tl>«  Court  of 

required  his  appearance  elsewhere,  it  was,  by  the  words  of  King's  Bench, 

the  statute,  bad ;  and  the  question  was,  whether  an  ap-  and  therefore 

pearance  before  his  Majesty  at  Westminster  intended  an  ^*  *  i^  . 

appearance  in  this  court.     His  Majesty  was  in  con-  y/Ji-^^  ^2.2.  . 

templation  of  law  supposed  to  be  always  sitting  in  the  ^ 

court  of  King's  Bench,  and  it  had  been  ruled  that  the 

phrase  here  used  described  that  court.     If  it  described 

that  court,  and  also  this,  the  bond  was  void  for  ambi-  * 

guity ;  but  the  phrase  did  not  describe  this  court  also. 

In 
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tn  Jones  v.  Stordy  (a),  upon  a  writ  to  appear  before  ouf 
Lord  the  King  wheresoever,  &c.  the  bond  was  to  appear 
before  our  said  Lord  the  King  at  Westminster.  Lord 
EUenborough  C.  J.  held  that  was  a  sufficient  description 
of  the  court  of  King's  Bench ;  it  meant  before  the  King 
in  his  court. '  It  apiieared  not  by  these  pleadings  that 
there  was  any  one  word  in  the  bond  which  would  shew 
that  an  appearance  in  this  court  was  intended. 

Lens  Serjt.  contra^  urged,  that  the  Defendant's  coun- 
sel assumed  too  much,  in  saying  that  these  words  neoe^ 
sarily  imported  the  court  of  King's  Bench.     In  the 
case  cited  it  appeared  that  the  court  of  King's  Bendi 
was  meant,  though  there  was  a  mistake  in  the  descr^ 
tion.     So,  though  it  is  not  here  so  distinctly  shewn  as 
it  might  be,  that  the  Defendant  was  required  to  appear 
in  this  court,  yet  the  appearance  before  his  said  Majeshf 
is  an  appearance  before  his  said  Majesty  in  the  cooit 
out  of  which  tlie  process  had  issued.     If  it  had  been 
process  out  of  the  Exchequer,  and  the  same  terms  had 
been  used,  they  would  have  equally  conveyed  a  requisi- 
tion to  appear  before  his  said  Majesty  in  that  court' 
But  there  is  really  no  ambiguity  in  the  words.    It  ap-* 
pears  on  the  record  that  the  high  bailiff  of  the  honor  is 
in  the  mandate  sufficiently  apprised  in  what  court  this 
appearance  was  to  be,  and  that  the  sheriff  must  have 
given  him  notice  what  the  writ  was.     This  is  virtually 
comprised  in  the  averment  that  the  sheriff  made  a  man- 
date to  the  high  bailiff  to  take  the  Defendant,  so  that 
the  sheriff  might  have  him  before  his  said  Majesty, 
which  shews  that  the  mandate  must  be  a  call  on  the  high 
bailifij  pointing  out  in  what  court  the  sheriff  was  re- 
'  quired  to  have  the  Defendant's  body.     But  this  bond 
is  not  conditioned  to  be  void  merely  if  the  Defendant 

(a)  9  Eoit^  SS' 

appear 
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appear  before  his  Majesty  at  Westminster :  it  is  not  be- 
fore his  Majesty's  person,  nor  in  any  court  ad  libitum^ 
but  before  his  said  Majesty  at  Jfestminster  in  five  weeks 
of  Easter,  &c.  'In  Shutlleworth  v.  Pilkington  (a),  which 
is  the  foundation  of  the  case  in  9  East,  the  Court  say, 
there  is  no  set  form  of  words  for  these  bonds,  but  if  in 
substance  they  are  to  appear  according  to  the  design  of 
the  writ,  it  suffices;  and  cite  Philips  v.  Philips  in 
Scacc.  Trin.  3  G.  2.  In  all  the  cases  cited,  the  writ  was 
to  appear  in  B.  £.,  and  the  appearing  before  his  said 
Majesty  described  that  court  by  way  of  reference,  but 
without  the  aid  of  that  reference,  nan  constat  that  the 
Court  would  so  have  held  ;  and  here  the  reference  is  to 
another  court :  his  said  Majesty  at  Westminster j  m  this 
instance,  means  his  said  Majesty  in  his  said  court  of 
Common  Pleas. 

GiBBS  C.  J.  relieved  Bosanquet  from  replying.  This 
is  an  action  brought  by  the  assignee  of  a  bail  bond^.  To 
enable  the  Plaintiff  to  support  this  action,  the  bond 
must  be  taken  pursuant  to  the  statute  23  Hen,  6.,  and 
must  be  assigned  according  to  the  statute  4^^^*  ^»  i6.> 
and  the  question  is,  whether  this  bond  be  so  taken  and 
assigned.  The  writ  is  a  capias  ad  respondendum,  re- 
turnable in  this  Court.  I  dare  say,  the  mandate  to  the 
bailiir  recites  the  writ,  though  that  does  not  appear  on 
the  record,  but  it  requires  the  party  to  appear  before 
our  Lord  the  King  at  Westminster:  and  the  bail-bond 
taken  thereon  is  conditioned  that  the  Defendant  appear 
before  our  said  Lord  the  King  at  Westminster:  and  the 
Plaintiff  avers  for  breach,  that  the  Defendant  has  not 
appeared  before  our  said  Lord  the  King  at  Westminster. 
With  respect  to  the  stotute  23  H.  6.  I  should  have 
some  doubt  whether  this  were  not  a  bail-bond  taken 
according  to  that  statute;  for  the  word^  of  that  act  are, 


1816. 


Vou  VI. 


that 


SS4 


l8i6* 

RlKAUM 

Smith* 
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that  the  prisoners  shall  appear  at  the  day  contained  in 
the  writ,  bill,  or  warrant;  and  this  is  a  bond  acoording 
to  the  mandate.  But  taking  the  whole  reooid  together, 
I  cannot  doubt  that  the  bail-bond  points  out  the  oonrt 
of  King's  Bench  as  the  court  in  which  the  Defendant 
is  to  appear.  I  therefore  think  the  demurrer  must  be 
allowed. 

llic  rest  of  (lie  Court  concurred  in  giving 

Judgment  for  the  Defendant. 


JUlaji  ao* 

Where  the 
afaeriff  had 
omitted  to  take 
a  bail-bondf 
aad  an  action 
had  been  com* 
menced  for  an 
escape^  the 
Court  would 
not  stay  pro- 
ceedings on 
the  terms  of 
the  sheriff't 
charging  the 
Plaintiff  in  cus- 
tody in  the 
original  action, 
thongh  the 
sheriff  never 
was  ruled  to 
return  the  writ, 
and  though  the 
Defendant 
was  chaiged 
in  custody  in 
several  other 
actions. 


BiRN  v.  BOSD. 

J)OND  and  Barrett  were  partners.  Actions  were 
commoioed  against  them  in  Michadmas  and  HOary 
terms  in  several  courts  for  considerable  sams.  On  the 
2oth  of  Fdnvofy  the  Defendant  Bond  was  arrested  in 
this  court  for  40L  at  the  suit  oiBim. .  On  &e  fiirst  day 
in  this  term  Bond  was  surrendered  in  the  King's  Bench, 
and  was  removed  by  habeas  corpus^  and  chaiged  with  ae- 
veral  actions  in  this  court,  and  in  the  Exdiequer,  and  in 
the  KiAg^s  Bench,  but  not  in  the  actidii  at  BinC%  Mdt, 
which  was  intended,  but 'by  mere  miistake  was  omitted. 
There  had  been  no  bail  in  tlii^  action.  If  the  Plaintiff 
had  proceeded  to  rule  the  sheriff  to  return  the  writ  and 
to  bring  in  the  body,  he  would  on  the  8th  cSMmf  hare 
been  entitled  to  an  attachment,  but  he  sued  out  no  hik 
to  return  the  writ  or  bring  in  the  body.  But  on  the 
9th  he  sued  out  a  writ  against  the  sheriff,  and  com- 
menced an  action  for  an  escape  in  not  returmng  the 
writ. 

EU)sset  Seijt.  on  a  former  day  had  obtained  a  rule 
nisi  to  stay  proceedings  against  the  sheriff  in  that  actidn 

for 
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-fcr  an  eic^>e^  on  pgyment  of  eoBis,  and  on  bringing  up  1816. 
the  body  of  the  D^ndant  Bandy  in  order  to  charge  him 
in  :cdstody  with  this  action,  on  the  authority  of  jfl- 
Un^am  y.  Flower  {a%  ^riierein  it  was  held,  that  after  the 
commencement  of  an  action  of  escape  ag^inst.theshe- 
ri£^  for  not  taking  a  bail-bond,  if  good  bail  be  putin 
und  justified  in'lieu  of  bail  before  put  in,  who  by  the 
practice  of  the  Court  were  a  mere  nullity,  the  PlaintifF 
cannot  recover.  ' 

Best  Seijt.  now  shewed  cause,  upon  the  ground  that 
the  sheriff,  having  taken  the  Defendant  in  this  action, 
had.  permitted  him  to  go  at  large,  without  taking  a  bail- 
bond,  or  perfecting  bail  for  him  in  due  time.  It  had 
been  settled  in  the  case  of  Fuller  v.  Prest  (ft),  that  where 
the  sheriff  has  omitted  to  take  a  bail-bond,  he  is  not  en- 
titled to  the  indulgence  of  putting  in  bail  for  the  De- 
fendant, and  rendering  him.  And  the  Defendant,  not 
being  yet  in  court,  is  not  entitled  to  be  heard.  Webb 
V.  Matthew  (c)  is  also  in  point. 

Blosset  in  support  of  his  rul&  Though  the  Defem]|- 
tet,  being  at  large  till  the  first  day  of  this  term,  was  at 
large  at  a  time  when  the  Plaintiff  was  entitled  to  call  on 
the  sheriff  for  his  return  of  cepi  corpus,  yet  he  had  not 
so  done;  and  it  was  immaterial  to  the  Plaintiff  whether 
the  sheriff  took  a  bail-bond,  or  not,  until  the.Plaiatiff 
should  apply  to  have  it  assigned  to  him,  which  here  he 
had  not  done.  If  the  Plaintiff  had  ruled  the  sheriff  to 
return  the  writ,  the  sheriff's  mistake  would  have  been 
rectified  as  a  matter  of  course.  This  is  a  much  stronger 
case  for  the  sheriff  than  AUinghom  v.  FUmer^  for  there 
the  Defendant  was  at  large:  here  he  is  in  custody, 
though  not  in  this  suit. 

\h)  7  Term  Ktp*  109. 

Pp  2  G1BB6 
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GiBBS  C.  J.  I  do  not  see  how  the  case  of  AUii^ham 
Y.  Hcfwer  is  consistent  with  the  decisions  in  FuUer  t. 
Prest  and  Webb  v.  Matthew;  nor  do  I  see  how  either  of 
the  kist-mentioned  cases  is  to  be  distinguished  from  dw 
present.  There  the  Defendant  was  at  large  without 
the  sheriff  having  taken  any  bail.  Here  the  Defendant 
is  in  custody  in  other  actions,  but  in  this  action  he  is 
untoudied  by  any  process.  In  that  state  of  things  an 
action  is  brought  against  the  sheriff  for  an  escapes,  and 
what  is  it  that  the  Court  are  asked  to  do?  To  stay  pro- 
ceedings on  payment  of  the  costs  of  that  action,  and  to 
permit  the  Defendant  to  be  charged  in  custody  in  this 
action.  How  is  this  case  to  be  distinguished  from 
those?  The  right  to  an  action  for  an  escape,  is  a  right 
as  well  vested  as  any  other  right  of  action,  and  there  is 
the  same  reason  for  denying  the  sheriff  tlie  indulgence 
prayed  for,  as  there  was  in  the  two  cases  last  cited  for 
not  allowing  the  sheriff  to  put  in  bail. 

Dallas  J.  concurred  in  thinking  this  case  was  not 
distinguishable  from  those  of  Fuller  v.  Presf,  and  fVeU 
V.  Matthew. 

Rule  discharged. 


Maj  ai.       Thornton  <tnd   Another  v.  Simpson 

Others. 


and 


Under  a  con-  ''j^^HIS  was  an  action  brought  to  recover  damages  fijr 
tons  of  hernp^  ^^^  accepting  Certain  heinp  according  to  a  contract 
at  a  price /^r  dated  Zomfow,  5  April  1815,  which  expressed  that  the 
tony  to  be  ship- 
ped fom  St.  Petersburgb  or  Cronstadt  in  June  or  Julj^  and  the  ship's  name  de- 
clareci  .1  «oon  as  known ;  in  case  the  ship  should  not  arrive  before  31st  December^ 
the  coj.  act  to be^ void;  the  seller  is  not  bound  to  send  all  by  one  ship,  and  havii^ 
announced  more  to  be  coming  by  one  ship  than  the  fact  was,  he  was  at  liberty  to 
declare  the  residue  to  be  coming  by  other  ships. 


^8 


Defendants 
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Bafen^anto  "  bought  of  the  PlaintiflF  50  tons  of  St.Pe^        1 8 16. 
ierdmrg  sound  clean  hemp,  of  good  mercliantable  quality    Ir~'    ~^ 
At  59/.  per  ton,  to  be  shipped  from  St.  Petersburgh  or  ^, 

Cronsiadt  in  June  or  Juli/  then  next,  and  the  ship's      Simpson. 
name  declared  as  soon  as  known.     In  case  the  ship 
should  not  arrive  befere  the  31st  December  then  next, 
that  contract  was  to  be  void."  The  Plaintiffs  supposing 
ibat  on  the  30th  of  Jwie  18 15,  50  tons  of  hemp,  which 
they  had  intended  for  the  Defendants,  were  shipped  at 
5jf.  Petersburgh  on  board  the  Lively^  as  they  had  di- 
rected, on  the  5  th  o(  September  apprized  the  Defendants 
that  the  50  tons  of  hemp  bought  in  Aj)ril  for  the  De- 
fendants' account  were  shipped  in  the  Lively  from  St. 
J^etersburgh.     It  proved,  however,  that  the  maste):  had 
refused  to  take  on  board  more  than  20  tons  out  of  the 
50  tons.  *  The  Lively  arrived  on  the  20th  of  September 
-laden  with  44  tons,  including  these  20,  the  other  24 
•b^ng  parcels  which  the  Plaintiffs  had  ordered  for  other 
-purchasers.     On  the  2  2d  the  PlaintiiFs  apprized  the 
•Defendants,  that  '<  should  the  quantity  by  that  ship  not 
be  sufficient,  say  50  tons,  the  Plaintifis  reserved  to  them- 
selves the  option  of  making  up  the  deficiency  on  the 
Unity  or  the  Paragon^  both  from  St,  Petersburgh*^  The 
Defendants  refused  to  accept  any  hemp  either  by  the 
Unity  or  the  Paragon^  neither  of  which  vessels  were 
then  arrived,  but  required  a  delivery  of  50  tons  from 
the  Lively^  whereon  the  Plaintiffs  on  29th  September 
sent  them  an  order  for  20  tons,  and  repeated  to  them, 
that  **  in  consequence  of  that  ship's  shutting  out  part  of 
the  hemp  intended  for  her,  th^  remaining   30    tons 
would  come  by  the  Paragon'*     The  Defendants  per- 
sisting in  their  refusal  to  receive  hemp  by  any  other 
vessel  than  the  Lively^  when  the  Paragon  arrived,  the 
Plaintffls  sold  at  a  loss  the  30  tons  which  they  had 
-ofiered  to  the  Defendants,  and  now  called  on  them  ,to 
make  good  the  deficiency.     Upon  the  trial  of  the  cause 
PP3  at 
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x8 16.  at  GuiUiaBf  at  the  attingB  after  Hilary iefm  i8f tf,  be^ 
fore  Cribii  C.  J.,  these  facte  being  proved,  the  Deiien- 
danU  contended  that  the  Pkiintifi  were  not  entided  to 
recover,  upon  three  grounds :  first,  that  they  were  en* 
titled  upon  this  contract  to  receive  the  entire  qoantity 
cf  50  toiis  by  one  ship;  secondly,  that  the  Haintifi^ 
haying  elected  the  lAvdy^  were  bound  by  thdr  etectkn^ 
and  could  not  nominate  any  other  vessel ;  thirdty,  that 
the  Defendants  were  entitled  to  all  the  hemp  which  did 
oome  by  the  Uvefyi.  The  jury/  found  a- veidk*  for  the 
Plaintiffis  with  liberty  to  move  for  a  new  triaL 

Lens  Serjt*  in  this  term  obtained  a  nde  nisi  to  set 
aaide  the  verdict,  and  enter  a  vndict  for  the  Defen* 
dwite,  or  a  nonsuit,  against  wluch 


Besi  Serjt.  now  shewed  cause.  Nothing  in  the  < 
tract  binds  the  Ptaintifib  to  send  the  hemp  by  any  pai** 
ticular  ship,  nor  to  send  it  all  in  one  ship.  The  PUun- 
tiffi  having  given  notice,  under  a  mistake,  diat  the 
whole  quantity  is  coming  by  a  certain  diip,  as  soon  as 
they  discover  their  mistake,  apprize  the  Defendants  that 
it  is  an  error.  The  hemp  is  the  same^  diou^  it  arrivca 
by  a  different .  ship.  No  inconvenience  results  to  the 
Defendant  by  the  change  of  ships.  Robinson  v.  ToUs^ 
TQjf  (a)  is  in  point,  and  this,  to  use  Lord  EUaAoraugflt 
expression,  is  the  correction  of  a  corrigible  mistakew 

Ijms  and  Blasset  Seijts»  in  support  of  the  rule^.  m* 
sisted  that  the  meaning  of  the  contract  was»  Ihat  the 
whole  quantity  should  come  by  one  ship,  and  not  by 
.  different  ships,  and  as  it  had  not  so  come,  they  were  r^ 
lieved  from  their  bargain.  If  it  were  iudiflerent  by  what 
ship  it  came,  it  would  have  been  unnecessary  to  we  sadi 
haste  to  announce  the  ship,  or  expmily  to  av«r  it  in 

(a)  3  Omfi.  158. 

the 
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the  declaration.     So  soon  as  a  ship  is  announced*  the        i8i6. 
Defendants  specula^  on  the  state  of  die  market,  and 
make  their  sub-contracts  accordingly ;  at  least,  the  De- 


THOBMTOlf 

fendants  have  a  right  to  the  44  tons  which  were  on  Snasas. 
board  the  Lively.  Bobinson  y«  Touray  is  very  distin« 
guishable;  IjoTd  EUerUforough  likens  that  to  a  porter 
delivering  one  messuage  instead  of  another.  Supposing 
the  Plaintifis  had  a  right  to  reserve  a  liberty  to  make 
up  the  residue  by  the  Unity  or  Paragon^  they  have  not 
dope  even  that :  But  when  the  Lively  arrives^  they  as- 
sume the  liberty  of  making  up  by  the  Paragon  all,  ex- 
cept such  part  of  the  Livehfs  cargo  as  they  think  fit  to 
deliver  to  the  Defendants,  giving  the  residue  of  her 
CBTgp  to  some  others.  The  Pluntifis  were  not  bound 
to  declare  the  ship  by  any  given  day,  but  when  th^ 
knew  the  ship.  Having  announced  that  they  did  know 
the  ship,  they  cannot  say  they  did  not  know  her  when 
they  announced  her ;  they  might  take  their  own  time  to 
declare,  might  have  waited  till  she  was  in  port  here. 
They  ought  to  have  given  simultaneous  notice,  that  the 
other  part  of  the  cargo  of  the  Lively  was  intended  for 
other  purchasers,  or,  by  omitting  so  to  do^  they  upro- 
piiated  the  whole  i^4  tons  to  the  Defendants. 

PiBBS  C.  J.  Three  objections  are  taken  to  the  Flafai- 
tiffi'  right  to  recover:  ist,  that  the  Plaintifis  were  not 
at  liberty  to  send  the  hemp  by  more  ships  than  one ; 
zdly,  that  after  having  given  notice  of  the  ship  that 
was  bringing  the  goods,  the  Plaiatifl^  were  bound  fay 
thdr  el^op,  and  could  not  give  notice  of  another 
^MPf  3^J>  ^^  ^®  PlaintiA  violated  their  contract 
^1  jjf^  givi)qg  the  Defendants  all  that  came  by  th? 
livdy.  All  these  objections  stand  on  difierent  grounds^ 
iU  to  the  1st  question,  whether  if  the  Plaintiflb  had 
iip  ,^^  ^t  instance  _mven  notice  that  half  ^e  hemp 
w}»  coming  by  the  lively ^  and  half  by  the  Paragon^ 
P  p  4  'the 
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the  Defendants  could  have  refused  to  accept  it,  I  think 
they  could  not.  The  material  thing  is  the  time  of 
delivery:  it  was  at  all  events  to  be  before  the  31st  of 
December^  but  by  what  ships  the  hemp  was  to  come 
was  immaterial.  As  to  the  second  question,  we  nuist 
look  at  the  terms  of  the  contract.  «  The  name  of  the 
ship,"  which  I  have  assumed  as  equivalent  to  ships, 
•*to  be  declared  as  soon  as  known/*  In  SeptenAer^ 
four  months  before  the  delivery  must  necessarily  be 
completed,  the  Plaintiffs  thought  they  knew  by  what 
ship  the  hemp  was  coming,  and  gave  notice,  but  they 
were  deceived.  The  question  is  then,  whether  the 
Defendants  are  not  bound  by  the  second  nomination, 
and  I  think  they  were.  They  were  not  prejudiced, 
they  had  taken  no  steps  upon  the  first  notice.  As  to 
the  third  question,  I  think,  whatever  part  of  the  50 
tons  purchased  for  the  Defendants,  the  Plaintiffs  re- 
ceived by  the  Lively^  they  were  bound  to  deliver  to 
the  Defendants  ;  but  whatever  part  of  the  50  tons  they 
did  not  receive  by  the  Lively,  they  were  at  liberty  to 
make  up  out  of  the  Untft/  and  Paragon,  It  is  true 
the  Plaintiffs  had  other  hemp  by  the  Lively,  besides 
the  20  tons,  but  they  had  ascribed  that  other  hemp  to 
other  purchasers,  and  the  Defendants  had  no  right  to 
say  that  hemp  ought  to  be  delivered  to  them.  I  there- 
fore think  ^^e  rule  ought  tb  be  discharged. 

Dallas  J.  In  this  case  there  are  three  questions. 
As  to  the  1st,  if  the  words  be  doubtful,  we  must  look 
to  the  substance  of  the  contract,  and  I  think  that  has 
been  complied  with.  It  is  'said,  that  instead  of  sending 
the  hemp  by  ship  or  ships,  the  Plaintiffs  are  bound  to 
one  ship  only.  At  first  they  were  at  liberty  to  send  by 
any  ship,  the  contract  not  saying  that  the  goods  shall 
come  by  the  fir^t  ship,  nor  naming  any  ship ;  therefore 
the  substance  of  the  contract  is,  that  it  need  not  come 

by 
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by  any  particular  ship*     As  to  the  2d  point,   I  think        i8i6. 

the  Plaintifis  were  at  liberty  to  tjive  the  second  notice,     1.   ~-~~ 

7hormix)k 
As  to  the  3d,  the  Plaintiffs  having  contracted  to  i»eU  ^^ 

the  other  parts  of  the  cargo  of  the  Lively  to  other      Snupson. 

persons,  did  all  they  were  bound  to  do,  in  delivering 

the  20  tons  to  the  Defendants, 

Park  J.  was  of  the  same  opinion.  The  Plainti£& 
were  at  liberty  to  send  the  hemp  by  any  ships,  so  that 
it  arrived  before  31st  December.  As  to  the  3d  point, 
the  case  must  be  considered  as  if  there  were  only  20 
tons  on  board  this  ship,  and  the  contract  has  been 
substantially  complied  with. 

BuRROUGH  J.  concurring,  the  rule  was 

Discharged. 


Standley,  Esquire,  v.  Hemmington.  JM«/  j»i* 

IT  having  been  referred  to  arbitration  to  determine  Upon  an  award 

whether  a  contract  subsisted  between  the  Plaintiff  ^^  P«rf«>"n  * 
^  purchase  of 

and  the  Defendant  for  the  purchase  of  certain  allot-  Und,  andpav 

ments  of  land  under  an  inclosure  act,  and  the  arbitrator  ^h«  ?^^^  upoa 

having  on  the  19th  of  yf/^«^  1 8 15   awarded  that  such  *^"  lanj'b  *  2J^ 

a  contract  subsisted,   and  directed  the  Plaintiff  forth-  Plaintiff  to 

with  to  perform  the  contract,  and  pay  i6c2/.  on  the  5^^"^ n<^*nt, tfce 

^    ,     ,      ,,       ,      ^,  .     .i.         ,     ^  ^  Defendant  is 
conveyance  of  the  land  by  the  Plaintiff  to  the  Defend-  not  in  con- 
ant,  the  Plaintiff  furnished  his  abstract  in  September^  ^^mpt  befoie 

which  on  the  ist  oiNaoemher  was  returned  with  que-      ^  ^  .«^ 

»         conveyance 

ries;  the  abstract  with  answers  thereto  was  re-delivered  executed,  ud, 

on  the  iit\i  of  November^  and  on  the  nth  oi  December  <l«mdndofthe 

the  Plaintiff  pressed  for  an  early  answer.     On  the  i8th  fyjjj  to  accept 

of  January  the  Defendant  repeated  in  substance  the  and  pay. 
same  objections.    On  the  30th  oi  January  the  abstract 

was 


WMQgtia  qeut  to  the  Defendant  wjlb  awm^^  and^diir 
pelch.  WM  tequestacL  A  petsonal  demenil  of  peifi^m- 
ence  liad  on  the  nth  otMtgf  been  mode  on  the  De- 
KwMOfoioK.  feodant,  and  notice  that  unkaa  he  complied  in  tm 
dajiy  his  siknoe  vould  be  constnied  aa^axefiiaal  to  per- 
form, and  the  Court  would  be  mored  fee  aa  attachment 
but  he  had  not  yet  given  any  answer. 

Lens  Seijt.  now  mov«d  fbv  an  atrachmenr  for  non- 
perfermanoe  of  thb  award.  The  Defendant,  he  addf 
being  in  possession  of  the  aUoUaents,  the  vendor  could 
get  neither  his  land  nor  hiamoimy,  and  the  usual  pmo^ 
tice  being  that  the  purchaser  prepares  the  conwgranoesi 
it  was  imnecessary  for  the  Plaintiff  to  tender  a  deed 
OKecuted.  tf  any  plausible  ofcgections  had  been  taken 
to  the  titley  he  would  not  have  asked  the  Court  to  tiy 
its  goodness  on  affidavits,  at  least  the  Court  would  direct 
an  inue  whether  the  title  were  good. 

GiBBS  C.  J.  I  think  the  Plaintiff  must  do  something 
more.  He  might  file  a  bill  in  equity  ibr  a  spedfie  per- 
foni^ance.  The  title  would  then  be  oonskiered  in  a 
court  of  equity;  it  is  impossible  we  should  try  a  title 
her^  on  afi^davits.  But  before  the  Plaintiff  can  have 
an  attachment,  he  must  execute  and  tender  to  the  De- 
fendant a  conveyance,  fmd  ask  for  the  purchase-money 
airarded.  The  modem  practice^  indeed,  has  gone  thus 
&r,  that  ill  an  action  where  the  Defendant  has  dispensed 
with  the  Plaintiff's  tendering  the  deed  executed,  the 
Plaintiff  ipay  nevertheless  recover;  but  even  that  was  a 
relaxation  of  the  law.  Janes  v.  Barkley  (a)  was  the  first 
case  that  relaxed  the  ruk^  which  yas  admirably  argued 
by  my  Bcpthet  Le  Blanc ;  but  there  i(  was  averred  he 
inlbrmed  the  party  that  he  was  ready  to  convey,  and 

(a)  Do9^.  6U* 

tendered 
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lendsTid  a  draft  of  an  aBUgoment  and  release  ferdie        iSrtf. 
purdiaaer's  approbation,,  and  oflbred  to  execute  and     Vi-  -"v*-  -^ 
deliTer  the  deed  pnrsttant  diereto^  and  the  etber  d^  ^^ 

clMred»  if  the  Flaiotiff  had  toidered^  he  would  not  accept  HfiftiiiiifQrMlir* 
it)  and  that  he  wholly  diBcfaarged  and  e&empted  Ae 
PiaintifiB  from  executing  the  same.  In  the  present  case 
the  Hainti£P  could  not  niaiataio  an  action  on  his  agrees 
ment»  nor  on  a  bond  for  peifornuHice  of  the  awards  if 
lie  had  such^  because  he  does  not  shew  performance  on 
bis  part:  I  think  there  ia  not  enough  to  bring>  the 
party  into  oontetapt,^  and  the  Plaintiff's  mia<ik  beMr 
course  is  to  iq^ply  to  a  couit  of  ecjuity. 

DykiiLAfi  J.  The  Plmntiff  does  not  shew  evien  a  re- 
fusal by  the  Defendant^  nov  whether  he  has  decidied'  on 
tiM  o^ection  taken^ 

The  rest  of  the  Court  concurring^  the 

Ride  was  lefhsed. 


HORTOM  V.  M0GGAIDQ£.  Maj  sx* 

DEST  Seijt.  had  obtained  a  rule  nisi  to  discharge  the  a  Defendant 

Defendant  out  of  custody,  upon  the  ground  that  °»7 1*  i>oW«i 

he  had  been  recently  discharged  under  the  insolvent  promite  ^de 

act,  and  that  the  present  action  was  brought  for  an  an-  after  his  di»» 

*««dentdebt  ^J^ 

act»  to  pay  a 
Vaughan  Seijt.  shewed  cause  against  the  rule^  and  debtcontratt- 

B«l  endeavoured  to  support  it.  Sil^S**^ 

GiBBS  C.  J.  This  is  an  iqpplication  to  discharge  the 
J>efendant  from  an  arrest,  on  the  ground  that  he  has 
been  discharged  under  the  late  insolvent  act,  which 

frees 
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1816.  ^^^^^  ^^  ^™  arrest  far  all  debts  contracted  before  his 
discharge  under  that  act  There  are  two  questions. 
The  first,  whether  this  fidls  within  one  of  the  exceptioDs 
of  the  act :  for  the  Plaintiff  it  is  said,  if  there  be  anj 
fraud  in  the  Defendant's  schedule^  this  fraud  shall  be 
unavailable.  This  js  the  substance  of  the  50th  section 
of  the  statute^  not  to  give  the  words ;  and  that  it  murt 
be  open  for  this  Court  to  see  whether  those  circum- 
stances of  fraud  exist.  The  six  or  seven  facts  of  fifaod 
which  the  Plaintiff's  counsel  imputes,  have  been  satia- 
fiictorily  answered  by  the  Defendant's  affidavits;  and 
I  do  not  put  the  case  on  that  ground;  but,  2dly,  the 
Plaintiff  says,  **  my  cause  of  action  arose  subsequently  to 
the  day  of. the  Defendant's  discharge,  on  a  promise 
made  since  his  discharge  to  pay  the  antecedent  ddbt." 
However  improvident  a  person  may  be  in  making  such 
a  promise,  the  antecedent  debt  is  a  consideration  ibr 
such  subsequent  promise.  That  such  a  subsequent 
promise  was  given,  stands  not  on  the  affidavit  of  the 
Plaintiff  alone^  but  of  one  Douglas  with  him,  and  I 
think  the  Plaintiff  has  taken  the  case  out  of  the  opera- 
tion of  the  insolvent  act,  by  shewing  that  his  cause  of 
action  arose  on  a  promise  made  since  his  discharge 
under  that  act.  The  rule  therefore  must  be  dis- 
charged. 
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NeALE  v.  NeVILL.  jlf^^  jj^ 

Savory  v.  Spooner.  ^  /5/V.^.  ^j' 

JJELL  Serjt  having  obtained  in  the  cause  of  Neale  y.  The  Plaintiff 

Nevill  a  rule  nisi  to  change  the  venue  from  London  "™*y  '****'*  *^* 

to  Somerset^  on  the  usual  affidavit,  that  the  cause  of  j^^  ^3,  ^j^  [^ 

action  arose  in  Somerset  and  not  elsewhere,  on  undertaking 

to  give  mate- 

Best  serjt.  now  shewed  cause,  on  an  affidavit  that  the  "**  evidence  m 

action  was  partly  brought  for  commission  on  the  sale  of  ^hich,  if  the 

sail  cloth,  sent,  some  from  Poole,  and  some  from  Ports-  venue  were 

moitthf  to  London  for  sale,  and  partly  for  goods  sold    **  '  *  *    ^ 

from  the  Plaintiff's  warehouse  at  Bridport  in  Dorset.      not  ttuly  make 

the  usual  affi- 
The  Court  held  that  this  affidavit  answered  the  appli-  davit  to  change 

the  venue  from 
*^*"^'*-  u    1      •       1      V    I.  J     that  county. 

Rule  Simply  discharged.       Evidence  of 

any  fact  ma« 

P(f//,  on  the  following  day  again  applied  to  open  this  ^*"*^  ^^J^^x, 

rule,  that  the  practice  might  be  consistent ;  he  cited  it  go  not  to 

Henshaw  v.  Ruttley  {a).     The  Plaintiff  does  not  in  this  th«  whole 

av    ^  ^    r  aU  •     r      ^•'  •      cause  of  action* 

case  swear,  that  no  part  ot  the  cause  ot  action  arose  m  j^^jggg,  t^^ 

Somerset^  though  he  swears  that  part  arose  in  other  undertaking 

counties,  and  therefore  he  is  not  entitled  to  retain  the  ^^^"  ^^  ^^^^ 

the  venue. 

venue.  When  tho 

cause  of  action 
Best.    Supposing  that  some  part  of  the  cause  of  action  arses  in  a  fo- 

arose  in  Somerset ,  other  parts  arising  in  Dorset,  Poole,  [^l^p,^jdntiff^' 
and  Hants,  the  case  cited   is  not  applicable :    it  was  may  retain  the 
there  sworn  that  the  cause  of  action  arose,  part  in  Kent,  venue  without 
and  part  in  London,  but  there  was  no  third  comity.  fnjt"°give 
He  hesitated  to  enter  into  the  usual  undertaking  to  give  material  eri- 
material  evidence,  in  order  to  retain  this  venue,  fearing,  ^^^^^* 
that  to  satisfy  the  undertaking  in  London,  it  must  be 
evidence  that  the  whole  cause  of  action  arose  in  Lon^ 
don,  and  that' evidence  as  to  part  of  the  action  would 
not  suffice. 

(a)  X  New  ktp,  xxo. 

But 
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But  The  Court  held  that  the  undertaking  oertainfy 
need  not  go  to  Uiat  extent    Ai^  evidence  material  to 
the  cause  would  suffice.    Bearer^  was  pennitted  Co 
NsnLU      give  in  evidence  a  rule  of  court  for  paying  monejmto 
CMTty^s  material  evidence  arinng  in  Middlesex. 

Tlie  Court  again  discharged  the 
rule  on  the  usual  undertaldng. 


Bk$  S4#  Savory  t^.  SpdONEB. 

On  die  folkmidg  day,  Omkm  Seijt.  having  obtained 
a  ^e  itisi  in  Savory  v.  Spooner  to  ehnnge  the  venae 
from  London  to  Dorsety  on  the  usual  affidavit  that  the 
cause  of  action  arose  in  Dorset^  and  not  elsewhere^ 

'Bfif  Seijt.  opposed  it,  on  an  affidavit  that  the  action  was 
brouj^t  for  the  price  of  a  threshing  machine  ordered 
and  made  at  Fairford  in  Glocestershirey  and  delhrefed 
by  the  Plaintiff  on  the  Defendants  farm  in  DorseiMrt. 
In  this  case  it  was  impossible  he  should  enter  into  the 
usual  undertaking  to  give  material  evidence  in  London^ 
as  no  circumstance  connected  with  the  demand  had 
arisen  there;  but,  inasmuch  as  he  had  iakified  the  De- 
fendant's affidavit,  he  was  entitled  to  retain  the  venue. 

OnsUm^  in  support  of  his  rule,  contended,  that  since 
on  the  Plaintiffs  own  shewing  his  cause  of  action  did 
not  arise  in  London^  to  permit  him  to  retain  the  venae 
there^  would  give  sanction  to  an  abuse ;  for  he  ought  to 
sue  where  his  cause  of  action  arises. 

7%e  Court  took  time  to  reconsider  the  «aae  «f 
Nader.  NeviOj  together  with  this. 

GiBBS  C.  J«  now  delivered  the  opinion  of  the  CoaxU 

In  Neale  v.  NeoUl^  an  application  was  made  to  diange 

the  venue  fsomLondonXoSomerset^  on  the  usual  affidavit 

9*  It 
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It  ^as  opposed  on  an  affidavit  ihat  die  cause  of  a<^6ti 
aros^  (lartly  in  the  county  of  Hants^  partly  in  the 
county  afPocle,  partly  m  Lcmdon^  and  partly  in  Dorset^ 
shire;  in  Savory  v.  Spooner^  the  answer  to  the  applica- 
tion made  to  change  the  Venue  from  London  to  Dorseiy 
on  die  lisrual  affidavit,  was,  that  die  machine,  for  die 
price  of  which  the  action  was  brought,  was  ordered  in 
Olottcesten/nre  and  sent  to  Di^rsetshire^  and  diat  the  venoe 
vras  laid  mLondortj  therefore  that  was  in  effect  an  affidttvit 
timt  the  cause  of  action  did  not  arise  in  London*    The 
difficulty  of  determinining  what  to  do  in  this  case,  arises 
from  the  difference  which  subsists  between  the  practice 
of  diis  Court  and  that  of  the  Court  of  King's  Bench. 
In  the 'King's  Bench,  the  rule  to  dhange  the  venue  ia 
a  tide  dl>soIute  in  the  first  instance.    It  is  granted  upon 
an  affida^t  that  the  cause  of  action  arose  in  the  county 
into'whidi  it  is  sodght  to  change  the  venue,  and  not 
elsewhere,  and  the  venue  can  only  be  brought  back  by 
the  t^laintiff,  upon  his  undertaking  to  give  material 
evidence  in  the  county  in  which  the  venue  was  ori- 
ginally laid.     In  this  Court  the  practice  is  different* 
and  the  rule  to  change  the  venue  is  in  the  first  instanqe 
a  rule  nisi^  and  the  Plaintiff  has  an  opportunity  to  shew 
cause  against  it,  by  falsifying  the  affidavit  on  which 
the  rule  is  moved.     Still,  however,  if  this  were  the 
common  case,  where  the  whole  cause  of  action  arises 
in  the  county  in  which  the  venue  was  originally  laid, 
this  Court  would  not  discharge  the  rule,  but  on  the 
Haintiff's  undertaking  to   give  material  evidence  in 
London^  if  the  cause  of  action  arose  in  London.    The 
Court,  indeed,  in  the  case  of  CcUins  v.  Jacob  (a),  where 
the  cause  olfaction  arose  in  a  county  difierent,  as  wdl 
from  that  in  which  the  venue  was  laid,  as  firom  that 
into  which  the  Defendant  sought  to  remove  it,  permitted 
the  venue  to  be  rcftained  by  the  Plaintiff  without  any 


i8i6. 


(a)  aBor.  &  Puil.s79* 


under- 
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undertaking  to  give  material  evidence.     But  subse- 
quently, on  full  consideration  by  this  Court,  in  the 
case    of  Html  v.  Bridgeford  (a\   it   occurred   to  the 
Court,  that  it  was  an  extraordinary  course,  that,  where 
the  cause  of  action  arose  in  one  county  only,  being  the 
same  where  the  venue  was  first  laid,  they  should  not 
discharge  the  rule  unconditionally,  but  oblige  the  Plain- 
tiff to  give  material  evidence  in  the  county  which  he 
had  selected ;  and  that  where  it  arises  in  several  coun- 
ties, the  Plaintiff  should  have  the  rule  discharged  un- 
conditionally.     My    Brothers    Heath    and    Ckambre 
doubted.     Mr.  Justice  Lomrence  speaks  of  the  necessity 
of  requiring  an  undertaking  in  general,  and  the  Court 
took  time  for  consideration.     The  rule  which  suggested 
itself  to  the  good  sense  of  the  late  Chief  Justice  Mans- 
field  prevailed,  and  the  Court  held,  that  the  Plaintiff 
ought  to  follow  up  his  affidavit  jnade  to  retain  the 
venue,  by  an  undertaking  to  give  material  evidence  in 
one  or  other  of  the  counties  in  which  the  cause  of  action 
arose ;  and  inasmuch  as  the  rule  is  founded  in  good 
sense,  and  especially  when  we  consider  how  this  Cour 
was  then  fiUed,  we  think  we  cannot  do  better,  than  to 
adhere  to  that  rule.     Not  to  limit  the  expression  of 
the  rule  to   these    particular  instances,   the   general 
rule  is  this :  The  Plaintiff,  in  order  to  retain  the  venue, 
must   undertake   to  give  material    evidence    in    that 
county,  from  which,  if  the  venue  had  been  laid  there, 
the  Defendant,  by  reason  that  some  part  of  the  cause  of 
action   really  arose   there,  would  not  be  entitled   to 
change  the  venue;  that  is,  in  the  case  where  the  action 
arises  partly  in  each  of  several  counties,  the  Plaintiff 
shall  undertake  to  give  material  evidence  in  one  or 
other  of  those  several  counties.     The  merely  swearing 
that  the  cause  of  action  arose  elsewhere  will  not  suffice^ 
be  ihali  follow  up  his  affidavit  with  this  test  of  iu  truth. 


(«)  ^n/f,  i.S59. 


that 
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that  if  the  cause  of  action  does  not  arise  in  oi^te  ot  i8i6. 
other  of  the  counties  ih  which  it  is  sworn  by  the 
Plaintiff  that  it  did  arisen  the  Pkintiff  shall  be  non- 
suited. In  the  first  of  these  causes,  therefore,  the  rule  is 
dlscbaif^  on  the  Plaintiff's  undertaking  to  give  mate^ 
rial  evidence  arisiQg  in  Londwij  Dorset^  PooU^  or  Hantsg 
in  the  other,  the  rule  is  discharged  on  the  Plaintiff^ 
undertaking  to  give  evidence  arising  in  London  ox 
Gl<nicesterdiire.  In  a  case  where  it  may  be  proved 
that  the  cause  of  action  arises  abroad,  there  the  rule 
must  be  simply  discharged,  for  it  will  be  impossible  to 
give  evidence  in  any  particular  cCunty. 


Morris,  late  Sheriff  of  Gloucester,  v.  Hay-     Mi^  %a. 

WARD  and  Others.  /j,  a?  /^ 

^^HE  Plaintiff  declared,  that  a  certain  bill  had  been  Aihcriffmay  * 

exhibited  h>  Chancery,  By  D^  Whatley  against  the  J*^*  *  ^^^ 
Defendant  Htofmard^  and  thereupon,  afterwards,  the  attachment 
complainant  sued  out  of  that  Court  a  writ  of  attach-  out  of  Cbaa- 
ment  directed  to  the  sheriff  of  Qloucesiershire^  whereby  "'y*  ..    . 
the  king  commanded  him  to  attach  the  Defendant  i/ay-  notcompell- 
wirdj  so  as  to  have  him  before  his  majesty  in  Chancery,  able  to  take 
wheresoever  that  Court  should  then  be,  there  to  answer 
to  his  migesty  as  well  touching  a  contempt,  which  it  was 
allied  he  had  committed  against  his  majesty,  as  other 
matters,  and  to  abide  such  order  as  that  Court  should 
make :  that  under  such  writ,  the  Plaintiff,  being  sheriff^ 
before  the  retum-day  took  and  arrested  the  Defendant 
Haymardy  and  detained  him,  that  the  Plaintiff  after« 
wards  took  bail  for  the  appearance  of  the  Defendant 
Hajfward  at  the  return  of  the  writ,  according  to  the 
form  of  the  statute,  and  upon  tliat  occasion  the  Defen- 
dant Hayooardy  and  the  other  Defendants  as  bail  or 
Vol.  VI.  Q  q  sureties 
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sureties  for  him,  by  their  writing  obligatory  bonncl 
themselves  to  the  Plaintiff,  by  his  name  and  addition  €A 
sheriff,  in  40/.  under  condition  for  the  appearance  of 
Haytoard  in  the  Court  of  Chancery,  in  eight  days  of 
St.  Hilary ,  wheresoever  that  court  should  then  be^  there 
to  answer  as  well  the  alleged  contempt,  as  other  matters, 
and  perform  and  abide  such  order  as  that  Court  should 
make  in  that  behalf^  at  the  suit  of  WhaUey,  and  shewed 
default  made  by  Hcymard  in  appearance  according  to 
the  exigency  of  the  writ. 


Upon  demurrer  and  joinder,  OnsUm  Seqt.  for  the 
Defei^ant  maintained  that  the  sheriff  had  no  power  to 
bail  on  attachment  of  contempt.  The  words  of  the 
statute  2  H.  6.  c.  9.  are  for  bailing  persons  ^  arrested 
by  force  of  any  writ,  bill,  or  warrant  in  any  action  per- 
sonal, or  by  cause  of  indictment  of  trespass :"  not  one 
word  is  there  about  an  attachment  of  contempt  No 
contempt  is  specifically  mentioned  on  the  writ,  or  the 
record;  and  this  Court  cannot  know  how  high  or  how 
low  the  conteftipt  is.  They  cannot  therefore  see  whether 
the  sheriff  is  entitled  to  take  ^baiL  The  unlimited 
power  to  bail  the  highest  contempt^  is  too  dangerous  a 
power  to  be  given  to  a  sheriff.  Bland  v.  Biekaris\a). 
In  an  action  on  a  bail  bond,  taken  on  an  attachment 
for  a  contempt  out.  of  chancery,  the  Court  were  dear 
that  the  bond  was  void,  for  it  was  not  bailable.  Ace. 
I.  Str.  Anon,  (b).  *<  On  a  motion  for  an  attachmmt  the 
Chief  Justice  declared  that  all  the  judges  on  considera- 
tion, had  resolved  that  the  sheriff  could  not  take  bail  osi 
an  attachment,  but  a  judge  at  his  chamber  might.*'  So,  in 
Field  v.  Workhouse  {e%  on  an  attachmaiC  for  a  contempt 
out  of  this  court,  the  riieriff  took  a  bail-boad,  and  it 


(a)  3  Leon.  208. 
{b)  z5lr.479. 


(0  I  Com.  a^4* 


was 
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%^^  held  thai  the  shertf  could  not  bail  for  a  contempt,        iBi6. 
and  that  it  was  not  within  the  words  or  intent  of  the     '^  - 
statute;  and  judgment  on  demurrer  was  given  for  the  ^^ 

Defendant.  In  Bengqugh  v.  Bossiter  (a),  which  is  cited  HATWAan. 
for  xhe  analogy,  it  being  a  criminal  matter,  though  not 
H  process  of  contempt ;  upon  process  out  of  the  court  of 
^neral  quarter  sessions,  a  bail-bond  was  held  void. 
The  case  of  Stitdd  v.  jicton  (&),  does  not  directly  de- 
cide the  point,  but  it  was  there  held  that  an  action 
would  not  lie  against  the  sheriff  for  taking  baO.  The 
statute  23  IL  6.  c.  p.  gives  no  such  power,  and  it  would 
be  productive  iif  great  mischief  if  it  did.  The  nature 
of  this  contempt,  for  which  this  attachment  issued,  is 
not  disclosed.  The  attachment  is  in  the  nature  of  pu- 
nishment. The  power  to  bail  it,  would  lead  to  these 
iBiscbie&.    The  ^eriff  having  no  means  to  know  in 

'  what  sum  bail  shall  be  taken,  it  would  lead  to  those 
bonds  for  ease  and  &vor,  against  which  the  legislature 

.  have  attempted  to  guard ;  it  would  lead  to  extorting  ex- 
cessive bail  on  the  one  hand,  and  to  the  escape  of  dan- 
gerous criminals  on  the  other.  In  the  case  of  Sanmet 
V.  Ewim{c)i  a  bail-bond  taken  afier  the  return-day  of 
a  writ  was  held  bad,  and  the  Court  held  that  advan- 
tage might  be  taken  of  it  on  motion  in  arrest  of  judg- 
ment; if  so,  then  tl^is  defect  may  be  taken  advantage  of 
on  a  general  demurrer. 

Lens  Serjt.  cmtri.  There  are  also  authorities  to  the 
contrary  effect,  and  the  practice  is  according  to  them, 
and  has  not  been  of  late  disputed,  though  it  might  be 
doubted  a  century  since;  Bex  v.  Daoie$  {d).  It  was 
dsarly  agreed  the  sheriff  may  take  a  bail-bond  upon 

(tf)  4  T,  lUp.  505.    %H.Bl        (0  a  Term  Kip.  569. 
41S.  (^)x  Ld*  Rajnu  y%%*  S.  C» 

(^)  1H.Bl.46Z.  SaU.6oZ. 
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nh  attacbmfcnf.    So,  In  Surfdn  ▼.  Lorn  (o),  it  waftlieM 
that  a  bcmd  to  appear  to  ib  attaclunent  out  of  chaiioery 
is  witliiri  the  statute.     So,  Chief  Baron  Carmfn  lays  it 
down  (8),  that  by  the  equity  of  this  statute,  23  H.  6. 
c.  9.  the  sheriff  may  bail  upon  an  attachment  out  of 
Chancery,  and  says,  Semb.  2  Vent.  238^  i  F1mf.234.iL 
Cohtr.  3  Leon.  208.     The  case  ri^rred  to  in  2  Veni. 
is  Lktmon  t.  Haddock,  where  it  is  said,  ^the  Court  in- 
elineil  ihat  attachments  out  of  Chancery  were  within 
the  statute :  it  is  the  constant  practice  for  sfaerifis  to 
take  bail  in  such  cases."    As  to  the  argument  that 
it  ought  to  appear  what  the  contempt  was,  and  that 
because  it  does  not,  therefore  the  sheriff  who  cannot 
khow  what  the  contempt  was,  ought  not  to  be  entrusted 
with  the  discretion  to  judge  what  the  amount  of  the  pe* 
nalty  in  the  bail-bond  ought  to  be,  in  Soy  y.  JStKs  {c\ 
whore  the  question  was,  whether  a  bail-bond  was  good, 
taken  by  a  bailiff,  whose  authority  to  take  it  did  not 
appear,  upon  an  attachment  out  of  Qiancery  for  acdii- 
tenipt,  the  Court  do  not  determine  th&  main  point,  bat 
eay,  at  all  events,  the  facts  sufficient  to  bring  the  ques- 
tion before  the  Court  ought  to  be  pleaded,  as  Was  done 
in  Lawson  v.  Haddock.    The  sheriJF  has  usually  takea 
the  same  security,  40/.     The  statute  23  H.  6.  c.  9.  does 
not  appear  to  be  coniin^  to  actions  personal,  for  it  is 
much  wider,  and  has  special  exceptions  which  do  not  in- 
clude this  case.   Though  the  sheriff  has  not  in  this  case 
that  guidance,  as  to  the  amount,  which  personal  ac- 
tions afibrd  where  a  debt  is  sworn  to^  yet  the  sum,  which 
has  been  tegularly  taken,  was  a  great  sum  at  the  time 
when  it  was  fixed,  and  was  then  suffident  for  the  par- 
pose.    In  Siudd  v.  Acton,  which)  it  is  adndtled,  is  not 
quite  in  point,  the  Court  say,  it  may  be  a  question 


(a)  Sty.  %!%.  and  234.  (c)  %JV.JU*  ^SS* 

(i)  Co.  JD;;^.  tit.  Baiii  F«  Z. 


whctherv 
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whether  in  certnia  piisef  the  sheriff  be  npt  rig^t  i^ 
taking  bail}  hut  that  ^  widely  diflbrent  from  being 
conipellabte  to  do  it.    Tbes^  ca^es  wUl  he  Adopts.  * 

Onslow  in  reply,  insisted  that  none  of  the  cases  cited 
contained  any  decision  adverse  to  the  Defendant.  The 
case  in  Ventris  was  never  decided,  a^  appeared  by  tlie 
reporter  himself,  land  it  only  stated  loose  opinions.  In 
Stylesj  notwithstanding  what  Roll  C.  J.  said,  the  judg- 
ment of  the  Court  was  in  favour  of  the  Defendant.  The 
case  of  Rex  V.  Daroes  had  not  been  cited  to  state  the 
judgment  of  the  Court.  If  the  nsage  had  prevailed  for 
half  a  century  to  take  bail  in  40/.,  it  ought  now  to  be 
abolished.  Thd  cas^oFStudd  v.  Acton  shewed  that  the 
sheriff  was  not  compellable  to  take  bait ;  and*  if  not 
compellable,  but  it  was  discretionary  with  him  to  take 
bail,  It  led  to  all  the  evils  which  the  stat.  23  /f.  6.  c.  9. 
meant  to  remedy.  The  omission  in  pleading  to  state 
the  contempt,  was  not,  as  supposed,  mertly  matter  of 
special  demurrer ;  it  was  a  question  of  substance.  He 
declaration  was  alone  destructive  of  the  Plaintiff's 
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84VWABJJ, 


case* 


Cur.  adv.  vuU, 


GzBBS  C.J.  now,  after  staling  the  pleadings,  tlius 
delivered  the  opinion  of  the  Court. 

It  appears  from  this  staten^ent,  that  the  sheriff  asserts 
in  his  declaration,  that  he  had  taken  the  bond  in  pursu- 
ance of  the  statute.  But  though  it  be  not  according  to 
the  statute,  yet  if  the  bond  be  in  any  manner  avaikkble} 
he  may  so  state  it  The  objection  to  tins  bond,  is,  that 
the  statute  2^  /7. 6.  c.  9.,  prescribing  in  what  cases  the 
sheriff  may  take  a  bail-bond,  prohibits  the  taking  a  bond 
in  an  other  cases*  W(9i  arc  .9f  opinion  this  ca^^  is  not 
at  all  touched  by  the  statute  23/7. ^6.^  c. {^  Tl^  cafe 
Q  q  3  was 
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i9i6. 
Mcmnis 


WBB  very  ably  argued  by  my  Brother  OndcTD,  and  we 
bave  considered  the  authorities  which  he  cited.     The 
sheriff's  right  to  take  a  bail-bond  upon  this  specie*  of 
attachment,  has  repeatedly  been  f ecognized  by  the  Court 
of  Chancery  itself,  which  could  never  have  been,  if  the 
practice  had  been  illegal.    In  the  ca^  of  Danby  x^ 
Lomson  (a)  it  appears  that  in  1700  it  was  considered  as 
the  established  practice  of  the  Court  of  Chancery,  that 
the  sheriff  is  to  take  audi  bonds,  and  a  disttnction  in 
the^amount  of  the  penalty  is  taken  between  mesne  pro- 
cess and  es^ecution.    Lord  Hardwicke  ifi)  also  xecognizied 
the  validity  of  these  bonds,  and  acted  on  the  fact  of  the 
sheriff  having  teken  such  a  bond,  and  so  the  Plaintiff 
is  not  without  remedy  if  the  sheriff  has  him  not  at  the 
return  of  the  writ,  as  he  may  have  a  messenger  into  the 
county  where  the  person  lives,  and  he  refused  process 
against  the  sheriff.    It  is  impossible  Lord  Hardtcicie 
eould  have  considered  them  as  illegal,  for  if  he  had,  he 
would  have  said,  it  is  an  aggravation  of  the  sheriff's 
offence  in  not  bringing  up  the  body,  to  attempt  to  ex^ 
teouate  ity  by  saying  that  be  had  taken  a  bond,  which 
it  was  highly  illegal  for  hira  to  take.     These  txmds^ 
therefore^  must  be  legal,  unless  the  Court  of  Chancery 
has  misunderstood  the  effect  of  its  own  process,  whick 
is  not  probable.     But  in  this  court  also  the  vaUdi^  of 
these  bonds  has  been  recognized.    Shuld  v.  AcUm. 
That  action  was  founded  on  the  supposition  that  the 
statute  required  the  sheriff  to  take  a  bail-bond  in  the 
case  of  an  attachment:  the  Court  held   it  was   not 
within  the  statute,  and  Lord  Loughborotigh'n  language 
there  is  remarkable.     The  counsel  for  the  Defendant 
argued,  that  if  this  were  not  within  the  statute^  and  the 
bond  were  not  to  be  given  accordingly,  the  bonj  could 


(a)  Prec.inCbanc.xia.   S.C      '  (h) 


fl  JtJt.  507. 


not 
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not  be  taken  at  all,  and  that  the  statute  prohibits  all        1816. 
other  bonds.     It  would  be  a  most  extraordinary  propo-     \^^ 
sition  that  there  was  no  bail  to  mesne  process  out  of  ^, 

Chancery.     In  Bengougk  v.  Rossiter  the  Court  held,    Haywarix 
(though  the  discussion  arose  on  a  question  of  criminal 
process,)  that  the  statute  extended  to  actions  only.   The 
judgment  of  Lord  Zo^gAteroi^AC.  J.  is,  that  ^<  it  being 
the  case  of  process  issuing  out  of  the  Court  of  Chancery, 
we  think  that  it  does  not  come  within  the  stat.  23  H.  6. 
r.  9.,  which  directs  that  sheriffs  shall  let  all  persons  out 
imprison  by  them  arrested  or  being  in  their  custody  by 
force  of  any  writ,  bill,  or  warrant  in  any  action  personal* 
which  words  are  confined  to  actions  at  law.     A  subse- 
quent statute,  13  Car.  2.  stat.  2.  c.  2.,  which  was  made 
on  the  same  subject,  is  distinctly  confined  to  actions  in 
the  King's  Bench  and  Common  Pleas,  and  it  does  not 
app^r  to  have  been  the  intent  of  the  legislature  to  in- 
terfere with  the  process  of  a  court  of  equity.    It  is  ex- 
tremely clear,  that  the  usage  has  been  for  the  sheriff  to 
take  a  bail-bond  in  40/.  on  an  attachment,  and  it  is  so 
laid  down  in  Danbjf  v.  Lcnoson."     Here,  then,   is  the 
judgment  of  a  very  able  Judge,  who  had  practis^  all 
,his  life  in  courts  of  equity,  that  the  established  practice 
was  to  take  bail  for  40/. ;  and  it  would  be  too  much  for 
us  to  say  that  all  the  learned  persons  who  have  pre- 
sided in  that  court  for  a  century,  have  been  mistaken, 
or  ignorant  of  the  practice.     But  Lord  LoughborougV^ 
judgment  does  not  stop  here;  he  goes  on  to  shew  how 
the  process  avould  be  regulated  by  the  Court  of  Chan- 
cery*   It  is  for  the  Court  out  of  which  it  issues,  to  regu- 
late the  practice  of  their  own  officer.    And  we  are  of. 
opinion  that  these  bonds  are  neither  compellable  to  be 
taken,  by  the  statute,  nor  prohibited  by  the  statute;  but 
that  they  are  good  at  common  law ;  and  that  whether  a 
bail-bond  shall  be  taken  or  not,  is  in  the  discretion  of 
Q  q  4  the 
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the  sbariflS  ^  r^pilated  by  the  practice  of  that  CcNirt 
We  therefore  are  of  opinion  that  the  action  cm  the  bond 
18  irell  supportable^  aod  that  the  Plaintiff  is  entitled  to 
HAYWABa    jadgment. 

Judgment  for  the  PiaintiC 


liOBICIS 


Maj  ij. 


WiLLETT  t?.  Sparrow. 


TUCoaitwm    D£S7Serjt.  moved  that  the  sheriff  of  Nor/Uk  itfight 
not  co«P«l  *  amend  his  return  to  a  writ  of  Jieri  facias  by  par- 

cifr  in  his  re-    ^^'Ai'^y  spediying  the  goods  which  he  had  taken  under 
turn  to  z  fieri    this  levy,  on  the  ground  that  he  had  returned  only  an 

fatioj  the  par-  ^^^grcegAte  sum  exceeding  6ooi  and  had  not  specified 
ticuUr  goods      ^°°    o  o  r 

taken,  and  the  the  several  goods  which  he  had  sold :  it  wa»  sworn  ibe 
sum  for  which  bailiff  had  sold  several  things  of  which  he  had  rendered 
wa»  t^d.  ^      ^^  account,  and  had  wasted  the  proper^  in  a  riotous 
imd  shameful  manner. 

Per  Curiam.  Actions  have  fireqneDtty  hem  bpought 
'for  such  misconduct,  and  the  Plaintiff's  best  coorie  ig 
by  action :  if  in  the  course  of  the  action,  any  nusconduet 
of  a  criminal  sort  in  the  bailiff  ^ypears,  the  Court  may 
•then  interfere  to  satisfy  public  justice,  at  present  no 
criminfd  act  is  shewn )  and  tlie  Plaintiff  has  in  that 
course  this  advantage,  that  the  sheriff  is  answerable  for 
the  act  of  his  bailiC 

•Rule  refa5cd« 
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HatCHWELL  v.  CooK£.  Maj  15. 

TTHIS  was  an  action  brought  agalnit  the  Defendant,  Themtsterof 
who  was  master  of  the  Tortoise  storeship,  a  vessel  *j^*'*J[^^>J "" 
taken  up  for  his  majesty's  senrice,  for  the  value  of  a  vice  took  in 
quantity  of  old  silver,  shipped  by  the  Plaintiff,  through  *!>«  ^^^ 
his  agent,  in  Gibraltar  bay,   for  the  receipt  whereof  TOerckuit  on 
"  on  board  the  good  ship  Tortoise  S.  S.,  and  the  delivery  freiglit  ftom 
to  the  Plaintiff  at  Woolwich,  being  paid  freight  at  Gib^  ^hllub^^ 
raltavj  (the  act  of  God  and  the  king's  enemies  only  ex-  Hddthtt  an 
cepteil,  )•'  the  Defendant  had  signed  bills  of  lading.   The  »cti«»  ^J 
silver  was  stolen  out  of  the  master's  cabin  after  die  ship  f^^^  \o»f^ 
had  arrived  and  Iain  a  considerable  time  at  Woohoith.  the  bullion. 
Upon  the  trial  of  this  cause  at  the  Kent  spring  assizes 
1 8 1 6,  before  BayUy  J.  these  facts  being  proved,  and  that 
the  letters  S.  S.,  for  storeship,  were  painted  in  large  cha- 
racters on  the  ship's  bows :  the  defence  was,  that  the 
Defendant's  contract,  engaging  without  previous  licence 
to  carry  bullion  on  board  a  ship  in  the  king's  service, 
was  illegal,  and  prohibited  as  well  by  the  i8th  article  of 
war,  set  forth  in  the  statute  22  O.2.  c.33.  5.2.,  as  by  the 
24th  section  of  the  same  act.    Sat/ley  J.  reserved  the 
point,  subject  whereto  the  Jury  found  a  verdict  for  the 
PUuBtl^ 

Shepkerdt  SoUcitor^^General,  in  this  tena  otttained  « 
rule  nisi  to  set  aside  the  verdict  find  enter  a  noasuit 

Lensy.  Best,  and  Copley  Serjts.  in  tiiis  term,  in  op- 
posing the  rule,  urged  that  the  decision  in  Brisbane  v. 
JDacres  (a),  did  not  govern  this  case.  The  Defendaift 
there  ^ncceeded  on  the  principTe^ftt  idiatever  the 

(«}  Aftfti  T»  243* 

PlainHfi 
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i8i6;        Plaintiff  had  paid,  lie  had  paid  with  his  eyes  open, 
^^"x"""^     And  though  something  iisas  there  thrown  out,  of  the 
^^  iUq^ali^  of  carrying  merchant's  bullion  in  a  king^s  ship^ 

Cooks.  yet  it  was  not  the  principal  ground  of  their  judgment ; 
and  besides,  this  is  not  an  action  by  the  captain  of  a 
king's  ship  to  recover  freight  for  bullion  so  carried* 
Even  if  the  Defendant  had  been  the  captain  of  a 
man  of  war,  the  statute  authorizes  him  to  carry  bullions 
though  not  to  carry  merchandize,  and  this  Court  so 
construed  it,  in  the  case  of  Hodgson  v.  Ftdlarton  (a), 
where  the  Defendant  was  captain  of  a  ship  of  war,  yet  he 
was  held  liable  for  the  value  of  bullion  which  he  had 
taken  on  board,  on  freight  for  a  private  merchant.  The 
practice  is  inveterate.  The  FalmmUh  packets  dailj 
bring  bullion  from  Lisbon^  and  it  never  was  conceived 
to  be  illegal.  The  Defendant,  having  received  the 
freight,'  ought  not  now  to  be  permitted  to  say  that  it  is 
not  his  duty  to  convey  the  bullion  in  safety.  Even  if 
the  Defendant  had  carried  merchandize  which  was  not 
within  the  exception  in  the  statute,  he  would  only  have 
been  liable  to  a  penalty,  and  it  was  held  in  the  case  of 
Keir  v.  Andrade  (&},  that  a  penalty  imposed  on  the 
,  master  of  a  vessel  does  not  render  the  adventure  illegal^ 
so  far  as  others  are  concerned.  This  contract,  in  like 
manner,  even  if  it  be  illegal  to  one  purpose,  may  not 
be  illegal  to  another.  But  further,  the  words  of  the 
act  do  not,  as  has  been  supposed,  render  it  illegal  to 
carry  bullion  in  a  king^s  ship  without  a  special  per- 
mission ;  they  are  a  general  exception  of  <'  gold,  silvery 
and  jewels,"  not  requiring  any  particular  commission, 
permission,  or  authority  to  carry  them  f  the  required 
authority  from  the  admiralty  to  receive  certain  things 
on  board,  being  restricted  to  the  case  of  other  goods 
and  merchandize  There  was  no  evidence  in  this 
cause  that  the  Puuntiff 's  agent  understood  the  meaning 
of  the  characters  S.  S<  on  the  vessel,  or  was  otherwise 

ifl)  Antt^  iv.  7S7.  {h)  Attie^  vL^^^. 
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HATCIIW£U« 


privy  to  the  fret  of  her  being  in  the  king's  service,  for  a  1 8 1 6. 
store-ship  bears  not  the  outward  appearance  of  a  ship  of 
war.  Bat  even  if  the  sliipper  knew  that  this  was  a 
king^A  ship,  yet,  if  the  Defendant  either  represented  Ooore. 
that  there  was  a  permission,  or  that  no  p^mission  was 
necessary,  (and  if  he  did  neither,  the  shipper  had  a 
ri^t  to  presume  that  the  Defendant  was  furnished 
with  every  necessary  permission,)  the  Plaintiff  was  not 
privy  to  the  illegality;  and  therefore  ought  to  recover. 

The  Soliciior-General  and  Vaughan  Seijt,  in  support 
of  the  rule;,  urged,  that  though  the  Defendant  might  not 
be  liable  to  any  forfeiture  under  the  statute  yet  the 
carrying  bullion  in  a  king's  ship  for  freight  was  at 
common  law  illegal,  inasmuch  as  it  was  a  mis^)« 
plication  of  the  king's  ship  to  the  Defendaht's  only 
private  emolument,  and  therefore  the  Plainti£F  could  . 
not  recover.  This  principle  was  much  illustrated  by  a 
series  of  late  cases.  In  Montagu  v.  Janverin  (a),  it  was 
^t~  decided  that  in  the  case  of  the  freight  of  king's 
treasure  the  admiral  had  no  right  to  a  share  of  the 
captain's  freight.  In  Brisbane  v.  DacreSj  it  was  ex- 
pressly decided  that  the  carrying  bullion  for  freight 
was  UlegaL  This  store-ship,  whether  built  by  his 
majesty,  or  not,  being  at  the  time  in  his  service^  and 
under  his  control,  and  commanded  by  an  officer  paid 
by  his  majesty,  was  governed  by  the  same  rules  as  a  ^ 
ship  of  war.  It  must  be  assiuned  that  the  shipper  could 
understand  the  meaning  of  the  characters  S.  S. 

Cur.  adv.  vuti. 

GiBBS  C.  J.  now  delivered  judgment 
This  was  an  action  against  the  master  of  a  store-ship 
for  the  loss  of  a  parcel  of  bullion  which  he  had  under- 
taken to  bring  home  from  Gibraltar j  and  which  had 
tiot  been  delivered*    The  Defendant  certainly  is  answer- 

{a)  jfntfi  iii.  443. 

able 
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1816.  able  for  not  delivering  this  property,  unless  it  can  be 
shevra  that  the  transaction  was  an  illegal  one,  and  that 
the  Haiatiff  participated  in  jthat  ilkgality.  The  Plain- 
tiff waa  a  merdiant  redding  here  and  acting  throng 
his  ag«it  at  GibraUar.  The  master  of  the  atova-diip 
takes  the  bullion  on  board,  ngning  a  biK  of  hidmg, 
whereby  he  undertakes  in  tiie  usual  coone  for  its  safe 
ddivery  here^  the  act  of  God  and  the  king's  ^lesues 
ex^sqited,  and  the  Defendant  actiiail;  receivas  the 
freight  for  it.  If  this  were  an  illegal  transaction,  the 
ttainttff  could  not  recover  for  non-performance  of  a 
contract  that  ought  never  to  have  been  made.  As  to 
the  illegality,  it  stands  at  least  on  very  doubtful  ground. 
The  statute  22  G.t.  <r.33.  refers  to  the  8  G.i.  £.24. 
which  contains  an  enactment  on  the  same  subject,  and 
the  22  G.3.  is,  that  if  the  master  shall  receive  onboard 
any  merchandizes,  except  gold,  silver,  and  jewels,  he 
shall  be  liable  to  certain  penalties;  and  it  refers  to  the 
1 8th  article  of  war.  A  common  man  reading  that 
clause  would  suppose  that  he  might  carry  gold  and 
silver.  I  have  heard  it  argued  that  the  master  could 
not  put  on  board  bullion  except  for  bis  miyesty* 
Wliat  I  said  in  Brisbane  v.  Dacres  has  been  relied  on^ 
as  shewing  that  this  transaction  was  ill^aL  It  was  there 
unnecessary  to  decide  that  question ;  fpr  whieiher  the 
transaction  were  legal  or  illegal,  t^s  my  Brother  Chambre 
said,  the  effect  would  be  es^^ctly  tlie  same;  Uie  Plaintiff 
could  not  recover;  for  if  it  were  illegal,  he  was  barred 
by  the  illegality ;  if  legal,  he  was  barred,  because  he  had 
paid  the  money  with  his  eyes  open.  That  point  was 
very  little  touched  in  the  case;  the  private  fi^eight 
being  only  20/.  I  took  up,  rather  too  hastily  perhaps, 
the  opinion  that  it  was  illegal,  whereas  these  captains 
and  admirals,  who  ccmsider  thdr  own  duties  and  rights^ 
must  be  supposed  to  know  something  about  them.  It 
was  quite  immaterial  to  that  case,  whether  the  carrying 

that 
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glad  it  is  so,  because  I  would  not  now  pronounce  that 
it  is  illegal    I  should  have  no  doubt  that  it  was  illegal,  ^ 

if  it  were  not  for  this  statute  containing  an  exeeption  Coimeis. 
of  gold  and  silver;  Ibr  it  eotild  not  be  legal  that  a 
master  should  divert  a  king's  ship  from  its  desdnation, 
fer  his  own  private  emiolumeht.  It  is  to  be  dbserved 
also,  that  that  was  not  an  action  against  a  Blaster,  fer 
not  safely  carrying  bullion.  Whatev^  may  be  the 
duty  of  a  master  of  a  storenBhip,  and  however  he  may 
understand  those  duties,  it  does  by  no  means  follow  that 
the  merchant  who  ships  this  treasure,  is  eomsant  t0 
the  same  extent*  I  will  take  it,  that  a  merehant  it  . 
bound  to  be  conusant  of  the  law  of  the  land ;  be  it  so^ 
he  looks  into  the  law  of  the  land,  and  sees  an  exception 
from  the  statutory  prohibition,  in  favour  of  gold  and 
Silver,  and  su^kmcs  that  with  respect  to  any  other  duty, 
against  which  the  carrying  it  may  militate,  the  master 
has  all  necessary  permission.  In  Montague  v.  Janverin^ 
Manffield  C*  J.  relies  much  on  the  heavy  responsibility 
the  master  takes  on  him,  in  receiving  a  shipment  of 
private  bullion,  and  further,  Hodgson  v.  FuUarton  is  an 
express  authorityy  that  under  such  circumstances  the 
master  is  liable.  For  these  reasons  we  think  the 
Plaintiff  is  entitled  to  maintain  his  action,  and  the  rule 

therefore  must  be 

Discharged. 


Thornton  and  Others  v.  Jones  and  Another.     Mo^  as. 

nrHE  Plaintiffs  in  their  declaration  stated  that  the  A  contract  for 

Defendants  contracted  to  buy  of  the  Plaintiffe,  who  J^«  ^"^  °^  ^*!,- 
,     _    _     _        ,  .  ,   .  ,  1,  low  warranted 

at  the  Defendants   specud  mstance  agreed  to  sell  to  ^  to  be  ready 

for  delivery 
from  thlp  or  warebouse  before  xit  November:  Held  that  tbit  was  equivalent  to  a 
contiact  to  be  generally  ready  for  ddiyery  before  that  day»  and  need  not  be  spe- 
cially averred.  , 

them, 
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i8i6«  them,  diyen,  viz.  50  casks  of  Si.  Peiersburgh  first  watt 
of  yellow  candle  tallow,  at  yzs^per  cwt.  to  be  reaify  fiir 
delivery  on.  or  before  the  ist  day  of  November^  to  be 
weighed  or  taken  at  the  king's  scale,  with  2lbs.  per  cask 
draft,  and  lalbs.  per  cwt  tare,  to  be  paid  for  by  the  ac- 
ceptance of  the  Defendants  at  four  nwnths,  allowing  two 
months'  discount  from  delivery,  and  five  days'  notice  to 
be  giMsn  before  delivery.  And  ailer  averring  mutual 
promises,  they  alleged  that  such  50  casks  of  tallow, 
were,  before  the  ist  of  November^  ready  for  delivety, 
and  the  Defendants  had  five  dajrs'  notice  given  them  for 
the  delivery  thereof,  during  which  five  day^  and  for  a 
long  time  after,  the  Plaintifis  were  thf re. ready  and  will- 
ing that  that  the  same  should  be  weighed  and  taken  by 
the  Defendants  at  the  king's  landing  scaler  and  to  have 
allowed  them  such  drafl,  tare,  and  discount,  as  a£are- 
said,  and  i^uested  the  Defendants  to  take  and  accept 
the  same  casks  of  tallow,  and  to  accept  a  bill  at  four 
months  for  the  pricey  but  that  the  Defendants  did  not 
accept  the  tallow,  or  accept  that  biQ,  or  otherwise  pay 
for  the  tallow ;  but  wholly  refused  and  neglected,  where- 
by the  Flainti£Gi  lost  the  profit  of  their  contract^  and 
were  bbliged  to  resell  the  tallow  for  less,  and  were  put 
to  expences  in  the  warehousing  the  tallow  until  resold. 
Upon  the  trial  of  the  cause,  at  the  sittings  after  Hilary 
term  18 16,  before  Gibbs  C.  J.,  the  broker,  who  sold  the 
the  goods  for  the  Plaintiffs,  produced  a  sold  note,  which 
corresponded  with  the  contract  stated  in  the  declaration 
in  other  respects,  but,  as  is.  their  practice,  varied 
from  that,  and  firom  the  bought  note^  on  which  the 
Plaintiff  had  accurately  declared,  in  averring  that  the 
goods  were  <^  warranted  to  be  ready  for  delivery  firom 
ship  or  warehouse  on  or  before  the  ist  of.  Naoember/* 
The  notice  by  the  Plaintifis  of  the  tallow  being  ready, 
given  five  days  before  i$t  Nimember^  was  proved,  and  a 
tender  of  the  tallow,  and  of  a  bill,  and  a  refusal  by  the 

I  Defend- 
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Defendants  to  accept  either;  but  for  the  Defenclant  it       1816* 
was  objected,  that  die  contract  proved  materially  ▼aried    I.^^t^^ 
from  the  contract  averred:  Giibs  C.  J.  was  of  opinion  ^^ 

that  a  contract  to  deliver  at  the  khg^s  beam  from  ship  JoNcst 
or  warehouse,  on  or  before  the  ist  of  Naoemberj  was,  in 
substance,  only  a  general  undertaking  by  the  seller  to 
have  the  goods  ready  at  the  day  stipulated,  L  e.  at  all 
events  to  deliver  them  from  some  place  or  other  by 
the  stipulated  day.  The  way  to  try  it,  was,  would  not 
the  obligation  on  tlie  seller  be  at  all  events  the  same  ? 
Suppose  the  contract  had  expressed  that  the  goods  were 
to  be  ready  for  delivery  generally,  by  having  them 
either  on  board  ship,  or  in  a  warehouse  the  seller  per- 
forms his  contract  If  he  had  promised  to  have  the 
tallow  ready,  above  ground  or  under  ground,  dead  or 
alive,  that  would  be  only  an  averment  of  having  it  ready 
somewhere  or  other  at  that  time,  and  the  phrase  here 
used  was  intended  to  comprehend  every  possible  place 
where  the  goods  could  then  be^  and  it  need  not  be  spe- 
cially averred.  The  jury  found  a  verdict  for  thePlaintifi. 

Shephird^  Solicitor-General,  in  this  term  obtained  a 
rule  nisi  to  set  aside  the  verdict  and  enter  a  nonsuit,  or 
have  a  new  trial,  contending  that  inasmuch  as  the  con- 
tract gave  an  option  to  one  of  the  parties,  probably  to 
the  vendor,  whether  the  goods  should  be  delivered  from 
ship  or  warehouse,  it  was  necessary  that,  in  declaring, 
the  Plldntifis  should  aver  the  option,  and  shew  the  eleo- 
tlon  made.  All  alternative  contracts  must  be  so  stated.  . 
Permy  r.  Porter  {a).  Shipham  v.  Saunders  {p).  The 
stipulation  that  the  hemp  should  be  weighed  and  taken 
at  the  king's  landir^  scale  was  very  much  altered  in  its 
consequences,  accordingly  as  one  or  other  branch  of  this 
alternative  was  chosen.    For  if  the  goods  were  to  be 

{a)  %  EaUf  z.  {b)  %  fojtt  4*  tu 

delivered 
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delivered  from  ship^  tbey  in  the  ordinary  coane  came 
on  shore  to  the  king's  landing  scale  to  be  weighed^ 
whereas  if  they  were  to  be  delivered  from  a  warehouse^ 
they  had  already  passed  the  king^s  beam,  and  incurred 
the  additional  expence  of  being  brought  back  thither 
from  the  warehouse  for  delivery. 

Best  Seijt.  now  shewed  cause  against  the  role^  and 
relied  on  the  construction  |^ven  by  his  Lordship  to  the 
contract  at  the  trial.  The  two  altertaatives  comprehend* 
ed,  he  said,  every  possible  situation  from  which  the  gooda 
could  be  delivered,  and  it  was  therefore  unnecessary  to 
aver  them.  He  cited  Barbe  q.  U  v.  Parker  (a),  and 
Whaly  V.  Pajot.  {b) 

The  Solicitor^Qeneral  and  Van^ian  Seijt  endea* 
Toured  to  support  the  rule.  This  is  not  the  expression 
of  a  general  option,  for  die  vendors  could  not  Under 
this  contract  deliver  tidlowfrom  their  own  dwelling* 
(touse.  A  contract  to  deliver  goods  from  a  diip,  im« 
ports  that  the  goods  are  not  now  in  this  country,  and 
if  the  Vessel  never  arrives  with  them,  no  action  lies* 
Bcyd  V.  S^ffldn  (c).  And  if  so,  the  arrival  ought  to  be 
specially  averred,  to  shew  the  Plaintiff's  readiness  to 
perform.  The  buyer  abo  may  have  insisted  on  the  in* 
sertion  of  these  words,  because  he  would  not  take  the 
goods  lying  on  an  open  wharf  exposed  to  the  sun. 

GtBBS  C.  J.  This  objection  certainly  did  not  go  to 
the  merits  of  the  case.  The  object  veas,  to  turn  round 
the  Plaintifis  and  nonsuit  them.  If  they  have  not 
stated  the  contract  correctly,  the  Defendimts  are  en- 
titled to  thdr  nonsuit.    But  on  the  best  consideratipn 


(a)  I A  BL  48S.  (c)  a  Camfh.  346. 


I  could 
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1  could  give  tfie  case  at  tbe  trial,  I  thought  the  contract 
iK^as  substantially  well  stated.  It  is  put  on  the  true 
ground  by  my  Brother  Faugkan;  if  the  statement  in^ 
the  declaration,  and  the  statement  in  the  contract, 
woukl  not  both  be  satisfied  by  the  same  proof,  the  d^ 
cliiration  would  not  be  sufficient;  if  it  would,  then  the 
declaration  suffices.  I  was  of  opinion  that  this  amounted 
to  a  contract  to  be  ready  for  delivery  generally.  The 
option  in  this  case  is  given  to  the  seller,  and  not  to  the 
buyer.  If  the  contract  enumerates  all  possible  places 
of  delivery,  and  gives  the  seller  the  option  of  them,  it  is 
the  same  thing  as  if  it  stated  the  option  generally. 
The  case  is  wholly  unlike  those  that  have  been  cited^ 
except  that  of  Shipham  v.  Saunders^  there,  in*neither  of 
the  alternative  cases  averred  was  the  count  true.  Here 
tlic  Plaintiflf  states  in  his  declaration  that  he  contracted 
to  deliver  generally,  and  his  contract  is,  to  deliver  from 
one  or  other,  of  the  only  places  where  the  goods  can 
possibly  be,  which  is  equivalent  to  a  contract  for 
general  detivery* 
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Dallas  J.     'the  counsel  for  the  Defendant  have 
not  pointed  out  that  it  makes  any  difference  to  the . 
purchaser,  whether  the  taUow  is  delivered  from  ship,  or 
warehouse ;  nor  was  there  any  difference,  for  it  is  to  be 
weighed  and  taken  at  the  king^s  landing  scaler 

Park  J.  This  rule  was  granted  under  an  idea  that 
this  thing  said  to  be  omitted,  could  have  made  a  differ-* 
ence  in  the  situation  of  the  parties^  that  has  not  been 
shewn. 


BuRROUdH  i.  I  consider  this  as  ft  contract  to  deliver^ 
not  from  any  particular  place^  but  wherever  the  Plain- 
tiff pleases,  therefore  the  rule  must  be 

Discharged* 

V0L.VL  Rr 
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^-y  »5-     CfcARKE  and  Wife,  Rye  and  Wife,  Proctor 
and  Wife,  Conusors;  Barrow  and  Penning. 
.     ton;  Con  usees. 

Fine  permitted  TENS  Seijt.  moved  that  a  fine  might  pass  under  the 
the^Chrbtian  foHowing  circumstances.  •   One  of  the  conusors  was 

name' of  one  named  Iq  the  fine  as  Beanchamp  Proctor  oDly,  bis  name 
party  had  been  jj^j^  William  Bcauchawp  Proctor.  This  mistake  was 
interlined  after  ®^,  ,  .,     r.        i         t  ,    ,  ^^ 

ackiiowledg-     ^ot  discovered  until  after  the  acknowledgment  of  Bye 

ment  by  ano-   and  wife  was  taken,  it  therefore  was  not  therein  noticed 

er  party.       y^  them.     In  taking  the  acknowledgment  by  the  others, 

it  was  noticed  that  the  error  was  corrected  in  the  fine 

by  an  interlineation  before  the  acknowledgment    Bye 

and  wife  were  alive,  and  consenting. 

GiBBS  C.  J.  The  other  two  conusors  notice  the 
making  of  the  interlineation  before  they  acknowledged 
the  fine,  and  a  presumption  thence  arises,  which  a  pm> 
chaser  would  take  hold  of,  that  Bye  and  wife  acknow- 
ledged the  fine  before  the  interlineation  msdei  ft  is 
therefore  worthy  of  the  party's  consideration,  whether 
it  be  not  more.for  their  interest  to  have  the  fine  reac-^ 
knowledged  by  Bye  and  wife,  than  to  avail  themselves 
of  the  indulgence  of  the  Court. 

Fiat, 
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Godson,  Gent.  v.  Good^  Administratrix  of       ^^y  «5* 
S.  Good. 

npHIS  was  an  tfction  of  asstmpsit  brought  by  the  If  apl«,com. 

Plaintifi^  who  was  a  solicitor,  to  recover  the  ®ii-."u*^^"* 

tire  amount  of  his  charges  for  busings  done  by  him  in  shew  mt^  m 

calling  and  attending  at  meetings  in  the  country,  and  ^^*  ^  ^^* 

conducting  an  opposition  in  parliament  to  a  bill  of  the  ^enrkit  a**" 

Leominster  canal  company,  who  were  indebted  to  se-  plea  in  abat». 

veral  land  owners,  through  whose  property  the  canal  f"*"^'  ^^  "* 

passed,  for  land  taken,  and  damages  done,  and,  amongst  And  the  De- 

thera,  to  theDefdndant's  husband,  who  had  died  intestate,  fendant  can- 

and  who  w2l3  one  of  the  principal  and  most  active  op-  ^*^  ^  *^v 

ponents  to  the  bill.     The  Plaintiff  in  one  set  of  counts  ^uentco  the 

declared  on  a  retainer  by  the  intestate,  and  on  promises  ^*  of  pJ« 
-    »     .  ,  .  •  1*  ,      pleaded,  con- 

ot  the  mtestate  to  pay,  and  m  another  set  of  counts  he  vert  it  to  a 

declared  on  the  retainer  of  the  intestate,  and  on  pro-  pl»  in  ^' 

mises  to  pay,  made  by  the  administratris:,  with  a  count    .      ^  **t  a  t 

on  an  insirmd  computasset  with  the  Defendant  as  admi-  the  Defendant 

nistratrix.     The  Defendant,  in  her  plea,  which,  beinff  i^^^^h  ^»t^ 

11      1     1  J  ^  11   .     i_  .  ^   ^^  others  con- 

generally  pleaded,  went  as  well  to  her  own  imputed  tracted,  im- 

promises,  as  to  the  promises  of  the  intestate,  "  prayed  ports  that  the 

judgment  of  the  bill,  because  the  said  several  supposed  .  i^li"    -[u 

promises,  if  any,  were  made  by  one  W.  Smith  and  sixo-  'i6  others,  and 

teen  others,  in  the  plea  named,  jointly  with  the  intes-  "**  "^^  ^^^' 

tate,  which  seventeen  persons  still  were  alive^  wherefore,      And  if  there 

because  they  were  not  named,  she  prayed  judgment  of  were  more 

the  bill,  and  that  the  same  might  be  quashed."    The  J^^^^^lJI^);. 

Piainti£f  replied,  *<  that  the  bill  ought  not  to  be  quashed,  venteen,  the 

because  the  several  promises  were  not  made  by  W.  P^^  ^  ^~ 

Smith  and  the  other  j6  pinions  jointly  with  the  intes-  ^^^  ' 

tate  ;'*  and  tendered  issue  thereon,  in  which  issue  the 

Defendant  joined.     Upon  the  trial  of  the  cause,  at  the^ 

Worcester  spring  assizes   i8i6,  before  HdroydS.  the 

Rr  2  Plaintiff 


588  CASES  IN  EASTSR  TERM 

PkintifF  proved  the  resolutions  of  a  public  meeCtii; 
signed  by  the  intestate  and  above  fifty  others,  dedara- 
torjr  of  their  intention  to  compel  the  canal  company  to 
introduce  into  their  projected  bill  a  clause  for  pajing 
their  existing  debts,  and  resolving,  that  the  PlainfifT 
was  chosen  their,  and  each  of  their  attomqr  for  carrying 
those  resolutions  into  efiect ;  and  they  therebj^  agreed 
with  eadi  other,  that  all  expences.  of  such  proceedings 
should  be  borne  and  paid  by  them  fill,  and  every  one  of 
them,  in  shares  in  proportion  to  the  amount  of  the 
money  due  to  them  respectively  from  the  canal  company. 
The  Plaintiff's  counsel  insisted  that  the  plea,,  being  a 
plea  in  abatement,  was  disproved  by  the  evidence  that 
more  persons  than  the  seventeen  had  contracted^  and 
cited  AbbM  x.  Smith  [a).     The  Defendant  insisted, 
that  though  this  was,  in  £brm,  a  plea  in  abatement,  it 
W8%  in  substance,  a  plea  in  bar,  and  destroyed  the  Plain- 
tiff's right  of  action,  inasmuch  as  it  shewed  that  the 
contract  was  made  by  the  intestate  jointly  with  others, 
who  had  survived  him,,  and  against  whom,  therefore, 
and^not  against  his  administratrix,  the  Plaintiff 's  re- 
medy survived*    Hdb^d  J.  permitted  the  txial  to  pro- 
ceed, that  the  Plaintiff'  might  establish  any  case  that 
he  might  have  affecting,  the  deceased  solely,  and  the 
Plaintiff  not  proving  any  distinct  proportion  of  his  costs 
payable  by  the  intestate,  nor  any  damages  affecting  the 
deceased  alone,  the  learned  Judge  directed  a  verdict 
for  the  Plaintiff^  with  I5.  damagjss,  with  leave  for  the 
Defendant  to  move  to  enter  a  nonsuit*. 

Shepherd^  Solicitor-General,,  in  thi»  tenn  obtained  a 
vule  m^f  to  set  aside  this  verdict  and  enter  a  noDSui). 
He  admitted  that  the  plea  was  not  well  proved  as  a 
plea  in  abatement,,  because  the  purport  of  it  beii^ 

(«)  s  JBi^  95  x«     s  friiliamj*j  Saund»  lo^  r,  im/ji 

to 
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to  give  a  better  writ,  the  ^ense  of  die  proposition  that 
the  contract  was  made  by  seventeen,  was,  that  it  was 
made  by  seventeen  and  no  others ;  else  the  plea  did  not 
give  a  bett»  wxit,  or,  at  least,  not  a  good  writ :  but  he 
contended,  that  inasmuch  as  matter  in  bar  appeared  oi| 
the  record,  although  it  were  pleaded,  in  the  form  of  a 
plea  in  abatement,  it  would  cperate  as  a  plea  in  bar) 
iind  though,  for  the  reason  before  given,  the  plea  was 
JK>t  proved,  as  a  plea  in  abatement,  yet  it  was  proved 
as  a  plea  in  bar,  because  the  contract  was  proved  to 
be'made  with  sevei;^!  persons  jointly  with  the  intestatCi 
gainst  which  others  the  action  survived. 

Lens  and  CapUjf  Setjts.  now  shewed  cause  .against 
this  rule.  They  contended,  first,  that  the  Plidntiff 
might  Mrell  sustain  his  verdict  on  the  merits;  for  he 
was  entitled  by  the  terms  of  the  contract,  which  was 
several  as  well  as  joint,  to  recover  against  any  one  of 
the  parties  thereto  not  merely  a  part  of  the  Plaintiff's 
demand  proportionate  to  the  damage  sustained  by  that 
Defendant,  but  the  entire  amount  of  the  Plaintiff's 
demand.  The  act  of  opposing  a  bill  in  parliament 
was  one  entire  act,  beneficial  to  each.  The  retainer 
was  general,  by  each,  to  do  that  act,  and  the  PlaintiiQF 
might  recover  the  whole  against  any  one.  And  the 
proportion  in  which  the  several  clients  were  to  divide 
the  burden,  was  a  mere  matter  of  agreement  among 
themselves.  Next,  if  this  were  a  plea  in  abatement, 
and  if  the  issue  were  correctly  found  for  the  Plaintifi^ 
the  judgment,  upon  a  denial  of  iact,  which  this  plea 
contains,  is  not  quid  rtspmdeat  ouster^  but  quod  recu^ 
perefj  for  the  whole  debt;  and  the  Defendant,  there^ 
|pr^  was  not  entitled  to  a  nonsuit.  Medim  v.  Stough^ 
tm  (a)«    A  precise  issue  was  joined,  whether  the  ^Xk> 

{a)  £^l^f.594% 

R  r  3  traet 
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1816.       tract  was  signed  by  setenteen  and  ho  others ;  the  bur- 
den of  proof  lay  on  the  Defendant,  and  her  issae  was 
disproved.     She  had  made,  and  dearly  expressed,  her* 
perfect  election  to  plead  this  matter  in  abatement   and 
not  in  bar,  and  could  not  now  be  permitted  to  wave 
her  election  and  avail  herself  of  the  matter  as  a  plea  in 
bar.     The  plea  begins  by  praying  judgment  of  the 
bill :  it  states  matter,  which,  if  true,  is  matter  in  abate-. 
ment,  as  well  as  in  bar,  and  it  ends  by  praying  judg- 
tnent'  of  the  bill.     It  may  be  admitted,  that  where  the 
plea  begins  by  praying  judgment  of  the  bill,  shews 
matter  in  bar,  and  ends  by  pray  ing  judgment  in  bar;    < 
and  also,  where  it  begins  by  praying  judgment  in  bar, 
shews  matter  in  bar,  and  ends  by  praying  judgment  in 
abatement,  it  shall  be  taken  as  a  plea  in  bar;  and  to 
are  the  authorities  (a) ;  and  the  reasons  for  it  are  jdam : 
where  a  Defendant  prays  two  inconsistent  judgments, 
as  he  does  in  either  of  the  two  cases  put,  the  Cbort  will 
permit  him  to  electa  or,  perhaps,  will  elect  for  him,  the 
judgment  most  beneficial  to  him.     Dilatory  pleas  are 
not  favoured  in  law;  and  it  more  conduces  to  the  at- 
tainment of  justice,  to  consider  an  ambiguous  plea  as 
a  plea  in  bar,  than  in  abatement,  and  to  decide  die 
cause  according  to  the  very  matter,  wherever  the  De- 
fendant's plea  gives  an  opening  so  to  do ;  but  wbere 
the  Defendant  asks,  both  in  the  beginning  and  end  of 
the  plea,  the  same  judgment,  there  the  Court  will  not  go 
aside  to  give  any  other  judgment  than  that  which  the 
Defendant  prays.     If  she  had  prayed  two  inconsistent 
judgments,  the  one  prayev  would  destroy  the  other,  and 
if  the  Court  can  see  that  the  Defendant  is  entitled  to 
either  of  the  things  prayed  for,  they  will  give  it    Here 
the  Court  is  precluded,  by  the  miiform  prayer  of  judg- 
ment in  abatement,  from  giving  any  other  judgment 

(a)  Medina  ^,$tougbt9th  z  Ld*  Rajm.  593* 

than 
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than  that.     T%e  Defendant,  throughout  her  plea^  de- 
clares her  election  to  plead  in  abatement,  and  not  in 
bar ;  and  inasmuch  as  she  has  the  legal  right  to  plead 
in  abatement  if  she  will,  the  Court  cannot  revise  her 
election*  and  take  that  to  be  a  plea  in  bar,  which  the 
Defendant  elects  to  plead  in  abatement     Nor  does  it 
vary  the  case,  that  the  matter  so  pleaded  is  matter  in 
bar;  if  matter  which  had  no  effect  either  in  bar,  or  in 
abatement,  were  pleaded  with  the  same  introduction  and 
conclusion  as  this,  it  would  nevc^'theless  be  a  plea  in 
abatement,  though  not  a  good  plea ;  irrelevant  matter 
m^,  in  like  manner,  be  pleaded  in  bar,  and  though  in- 
operative as  a  plea  in  bar,  it  would  nevertheless  be  a 
plea  IB  bar,  and  not  in  abatement.    It  is  the  form  of 
the  plea,  and  not  the  tendency  or  e&ct  of  the  matter 
pleaded,  that  gives  the  denomination  of  the  plea.    Many 
things  jqay  be  indificrent;ly  pleaded  in  bar,  and  in  abate- 
maatf  as,  in  replevin,  property  in  a  stranger,  &c.  In  Me^ 
dina  v.  Stoughton  (a),  HoU*C.  J.  lays  it  down,  that  <<  If  a 
man  .pleads  matter  which  goes  in  bar,  but  begins  and 
concludes  his  plea  in  abatement,  it  will  be  a  plea  in 
abatement ;  for  it  is  the  beginning  and  conclusion  that 
make  the  plea,"  and  cites  x  Sid,  1 89,  190.  So,  in  the  case 
from  Siderfin  (6),  cited  by  Lord  Holt^  the  converse  is 
good :  if  matter  in  abatement  be  pleaded  in  a  plea  which 
both  b^ins  and  ends  in  bar,  it  is  a  plea  in  bar.     In 
Evans  v.  Stevens  (c)  there  was  a  plea  of  matter  in  bar, 
beginning  and  ending  in  abatement;  and  the  Court  on 
demurrer  'held  it  was  a  pl^a  in  abatement^    If  it  be  hard 
that  the  Defendant  should  ^lone  pay  the  whole  of  this 
debt,  by  reason  of  a  mistake  in  pleading  this  plea^  yet 
it  is  to  be  considered,  that  it  is  she  who  selects  this  fact 
of  her  case,  to  put  her  whole  defence  on  it    It  would 
be  a  much  greater  hardslup  and  injmtice  on  the  Plain-^ 


{a)  I  Ld,  Rajm,  593, 
\i)  I  Sid.  1891  l^iO* 


(c)  4  Term  Rep,  aaj. 


1 8 16. 

V    -V ' 

Good, 


Rr  4 


tiff; 


Godson 
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i8l(S.  tiff,  if  the  Defendant,  under  colour  of  a  plea  in  abate- 
ment, could  plead  this  as  a  secret  plea  in  bar,  for  she 
thereby  would  be  enabled  to  mislead  the  Plaintifil    TtiiM 

Good.        rery  sacne  language,  used  in  a  plea  in  bar,  and  in  a  pleu 
in  abatement,  has  two  differeut  senses.     If  pleaded  10 
abatement,  it  means,  that  the  contract  was  made  by 
seventeen  jointly  witli  the  intestate,  and  with  no  others ; 
the  form  of  the  plea  therefore  allures  the  Plaintiff  to 
trials  conscious  that  he  can  prove  that  the  contract  was 
made  by  inore  than  seventeen  jointly  with  theiatestate, 
and  that,  since  the  Plaintiff  puts  her  case  on  that  issuer 
,  he  has  evidence  to  prevail  thereon :  he  does  produce 
that  evidence,  and  disproves  the  Defendant's  issue  in  the 
sense  in  which  she  professes  to  plead  it.     It  is  urged, 
that  as  a  plea  in  bar,  it  is  proved,  if  it  appears  that  there 
was  any  joint  contractor  with  the  deceased.    If  the 
Defendant  had  had  notice  that  it  was  intended  to  be 
relied  on  as  a  plea  in  bar,  he  would  have  come  prepared 
with  different  evidence  to  meet  that  case.    The  D^^ssDii^ 
f^nt  is  also  entitled  to  a  verdict  on  the  counts  framed  on 
a  promise  by  the  administratrix  herself,  for  she  does 
not  deny  the  making  such  promises ;  she  only  avers  tiuLt 
the  promises  which  the  Plaintiff  says  were  made  by  her 
as  administratrix,  were  made  by  seventeen  others  joindy 
with  her  own  intestate  in  his  lifetime,  and  (impliedly) 
jointly  with  herself  also,  as  his  administratrix,  and  who^ 
in  his  lifetime,  a<(  appears  by  the  record^  was  also  his 
wifoe     This  proposition  is  impossible,  but  it  is  not  the 
less  false  because  it  is  impossible;  and  either  the  De- 
fendant, on  whom  the  onus  was,  gave  no  evidence  on 
the  plea  as  appUed  to  these  counts,  or,  if  the  evidence 
adduced' be  applied  to  it,  then  it  does  not  prove  the 
Defisndant's  all^ation,  for  she  was  no  party  to  the  re- 
solutions and  agreement  given  in  evidence.     The  case 
of  StiMins  V.  Birde  (a),  which  perhaps  may  be  cited 

for 
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for  the  Plaintiff  is  a  very  loose  and  ilI«reported  case,        i8i6. 


and  the  judgment  of  North  d  J.,  who  there  held,       ^ 
that  after  matter  in  bar  pleaded  in  atMtement,  the  Pe-  ^ 

iendaiit  had  his  election  whether  to  treat  his  plea  as  a  GooAi 
plea  in  bar,  or  in  abatement,  is  founded  in  an  utter 
misconception-  of  the  case  of  SalkiU  v.  Skeltm^  which  the 
Chief  Justice  cites  for  that  doctrine :  for  in  SaUciU  v. 
Skelton  it  is  merely  held  on  demurrer,  that  **  in  replevin, 
(misprinted  replication,)  for  20  loads  of  com,  where  the 
Defendant  made  conusance  of  taking  the  corn,  as  being 
the  property  of  J.  &,  and  not  of  the  PlaintiiF,  the  De- 
fendant might  well  pray  judgment  of  the  writ,  and  had 
Ills  election  to  conclude  his  plea  in  abatement,  as  the 
fact  there  was,  or  to  plead  the  same  matter  in  bar,  and 
pray  judgment  of  the  action :"  but  not  the  slightest  hint 
is  dropped,  that  if  the  Defendant  did  conclude  his  plea 
with  a  prayer  of  the  one  judgment,  he  had  his  election 
to  make  the  Court  read  it  as  a  prayer  for  the  other 
judgment,  as  Narih  C.  J.  is  made  to  suppose;  and  it  is 
remarkable,  that  in  a  short  note  of  the  same  case  of 
Siubbins  y.  Birde  (a),  it  appears,  that  in  the  foUowing 
term  it  was  adjudged  that  the  plea  was  a  plea  in  abate* 
ment,  and  was  good  as  such. 

Shepherd^  Solicitor-General,  and  Best  Serjt.  contra. 
Whether  the  plea  be  a  plea  in  abatement,  or  in  bar, 
depends  on  the  question  whether  the  matter  pleaded  be 
matter  in  abatement,  or  matter  in  bar.  If  that  which 
is  pleaded,  is,  in  truth,  matter  in  bar,  though  the  be- 
ginning and  end  of  the  plea  shew  a  plea  in  abatement, 
this  is  nevertheless  a  plea  in  bar.  The  present  is  not  a 
question  as  to  the  time  of  pleadings  nor  is  it  a  question 
of  the  form  of  pleading,  though  perhaps,  if  the  Defend- 
ant had  pleaded  these  same  fkcts  professedly  in  bar,  the 
plea  might  have  been  bad  on  special  demurrer,    ^ 

(a)  X  Mod.  ai4t  Major  and  Stubbim  v<  Btrde  and  Harruon» 

amount-- 
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x8i6.  amounting  to  the  general  isBue.  Hie  plea  sbewa^  that 
the  Plaintiff  can  never  by  any  poasibiiiiy  maintain  any 
action  whatever  against  the  Defendant;  for,  notwith- 
standing the  fiuhire  of  proo^  as  it  affiles  to  a  fiea  in 
abatement,  if  the  intestate  joined  with  any  one  in  making 
the  promise^  the  Defendant  is  entitled  to  her  verdict 
and  judgment.  Every  thing  that  is  alleged  in  the  teims 
of  the  Defendant's  issne,  is  strictly  proved  in  feet, 
though  not  strictly  proved  in  point  of  law,  because  she 
has  not  done  that  which  by  her  plea  she  professes  to  do^ 
namely,  to  give  the  Plaintiff  a  better  writ;  but  if  it  be 
taken  as  a  plea  in  bar,  then  it  is  clear  that  the  matter  in 
bar  is  sufficiently  proved.  They  referred  to  the  authori- 
ties collected  by  the  late  Seijt  JfiUiams  in  his  note, 
2  Sound.  209.  &,  as  shewing,  that  if  a  plea,  which  con- 
tains matter  in  bar  of  an  action,  concludes  in  abate- 
ment, it  is  a  plea  in  bar,  notwithstanding  the  conclusion 
in  abatement:  and  it  is  there  said,  that  the  d^rmce 
taken  by  Lord  HoU  in  i  Sho.  4.  is  a  mistake  of  the  re- 
porters, so  &r  as  relates  to  the  first  position,  and  is 
contrary  to  Littleton.  Whatever  be  the  form,  it  appears 
by  the  plea  here  pleaded  that  tliere  is  no  cause  of  action, 
and  therefore,  notwithstanding  any  mistake  in  the  form. 
9f  the  defence,  the  Plaintiff  shall  not  recover.  In  Me- 
dina  v.  Stoughton^  and  Evans  v.  Stevens,  there  was  a  de- 
murrer, whereon  the  judgment  is  respondeat  ousters  but 
here  the  judgment  would  be  final ;  here  therefore  the 
Court  will  not  impose  that  hardship. 

OiBBS  C.  J.  This  was  an  action  brought  by  the  Plains 
tiff  against  the  Defendant  as  the  administratrix  of  her  late, 
husband  Samuel  Good,  It  is  an  action  on  a  contract^  and 
if  the  contract  were  entered  into  by  Samuel  Good  and 
others  jointly,  any  others  of  whom  are  now  living,  that  ac- 
tion cannot  be  supported,  because  the  action  survives, 
against  the  survivors.    Th§  plea  i%  that  the  Defendant 

•      prays 
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prays  jadgment  of  the  bill,  because  JV.  Smith  with  sixteen        1 8 1  tf* 
<ytbeF8y  entered  into  this  contract  jointly  with  the  intes-     ^ 
tate,  and  therefore  the  Defendant  prays  that  the  bill  ^^ 

may  be  quashed.  The  plea  b^ns  in  abatement,  Goo«» 
and  ends  in  abatement ;  no  part  of  the  form  of  the 
plea  leaves  the  Plaintiff  groimd  to  suppose  that  this  is 
any  other  than  a  plea  in  abatement,  and  the  Plaintiff 
goes  down  to  trial,  prepared  to  meet  it  as  a  plea  in 
abatement,  and  I  am  not  prepared  to  say  that  il  was 
not  a  good  plea  in  abatement;  for  it  has  been  truly  said, 
that  many  things  may  indifferently  be  pleaded,  either  in 
bar,  or  in  abatement.  This  plea  is  not  proved  as  a  plea 
in  abatement,  because,  instead  of  giving  the  Plaintiff 
a  better  writ,  it  does  not  give  him  a  better  writ;  for  the 
others  who  are  named  in  this  plea  as  having  joined  in 
the  contract,  if  sued  thereon,  would  again  have  a  right 
to  plead  in  abatement  that  there  were  other  joint  con- 
tractors, who  are  not  named;  therefore,  if  this  be  con- 
sidered as  a  plea  in  abatement,  the  verdict  must  be 
against  the  Defendant.  The  authorities  are  not  very 
precise  upon  this  subject ;  and  in  such  a  case,  we  are 
glad  to  find  an  authority  of  any  considerable  judge  on 
the  point.  I  think  I  can  understand  the  reason  of  my 
Lord  HoU's  proposition,  namely,  that  if  all  which  the 
Defendant  asks^  is^  that  the  writ  may  be  quashed,  the 
Court  can  only  quash  the  writ,  though  some  of  the  De- 
fendant's facts  would  entitle  her  to  ask  more.  But  if 
in  the  one  part  of  the  plea,  upon  an  averment  of  facts 
which  operate  in  bar,  the  Defendant  prays  that  the 
writ  may  be  quashed,  and  in  another  part  of  the  same 
plea  prays  judgment  of  the  action,  the  Court  will 
help  the  Defendant  against  the  irregularity  of  his  plea, 
and  give  judgment  of  the  action.  -  We  are  the  more 
disposed  to  decide  in  consonance  to  this  doctrine^  be- 
cause in  no  case  is  there  any  decision  directly  on  the 
point    And  the  cases  which  have  been  cited  by  the 

Defend- 
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i8i5.        Defendant's  counsel  from  that  most  learned  and  able 
i.  "^y-j     book  of  my  late  Brother  WUiiams^  have  been  mnch 
^^      nasapplied  to  this  case.    We  therefore  think  this  de- 
Goon,        fence  is  pleaded  in  abatement ;   and  that  as  a  pies  in 
abatement,  it  is  not  prored.    If  it  had  been  pleaded  in 
bar,  I  should  have  had  considerable  difficulty  to  say  it 
was  proved.     The  Defendant  says,  this  was  a  contract 
made  by  the  intestate  and  i6  others,  and  in  so  stating 
a  contract,  I  do  not  fdel  clear,  that  the  Defendant  most 
not  be  taken  to  have  said,  that  it  was  made  by  those  se- 
venteen alone^  and  by  no  others.    Before  the  defence 
of  <*  other  joint  contractors  not  sued,"  which  used  to  be 
pleaded  in  abatement,  was  introduced  as  a  defence  upon 
turn  assumpsit^  if  the  Defendant  shewed  inan  action  on  a 
sole  contract,  that  he  had  promised  jointly  with  another, 
the  Defendants  issue  was  proved.    This  was  thou^t 
too  strict  a  rule,  and  was  first  relaxed  in  the  case,  of 
Sicey.Siute  («);  but,  before  that  case,  the  issue  on  nm 
assumpsit  was,  whether  the  Defendant  alone  promised. 
Until  that  case  of  Rice  v.  SAutef    if  a    declaration 
were^  that  six  had  contracted,  and  the  evklence  were^ 
that  six  others  had  contracted  jointly  with  them,  it 
must  always  have  been  held  that  the  contract  stated 
was  not  proved,  unless  it  were  proved  that  the  PUuntiff 
contracted  with  six,  and  six  only ;  and  in  abatement 
the  question  still  is,  whether  the  seventeen  persons 
named  did  alone  promise.     For  this,  amongst  other 
reasons,  I  think  the  rule  must  be  discharged. 

Hic  rest  of  the  Court  concurring 

The  rule  was  discharged^ 

»  (^  5  Burr,  a^iji. 
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BosAWQUET  and  Others  v.  Wray  and  AnoChen     May  ^, 


THIS  WB8  an  action  for  money  paid,  money  had  and  The  parQjer§  «  w 

received,  for  mterest  of  money,  ai|d  upon  an  ac-  ^^^  cannot 

count  stated*     The  four  first  counts  stated,  that  the  De*  maintain  an 

fendants  were  indebted  to,  and  promised  to  pay  the  •«t*on»g«nrt 
_„..____  ,    1        ,     ^  /.     ^    the  uartncrs  lit 

Plamtiffi.   The  four  next  counts  stated  that  the  Defend-  another  houee 

ants,  being  indebted  to  the  Plaintiffi  and  R.  Beachercfi^  of  tride»  of 

atnce  deceased,  promised  to  pay  them  and  him,  but  bad  T***^^  ®"®   . 

neglected  so  to  do  in  BtachcrqfV%  life,  or  to  pay  the  the  Plaimi/Tt' 

Flaintifi  since  his  decease.    The  four  last  counts  stated  ^"^  » "^^  > 

that  the  Defendants  and  Beaehcrqft  in  his  life,  were  in-  transactions 

debted  to,  and  promised  to  pay  the  PlaintiiB,  but  that  which  took     - 

the  Defendants  and  Beaeherqft  in  his  life,  and  the  De-  P^^  "^^^  ^? 

-      ,  .  ..      -I  »     -I  11  1      was  partner  irt 

iendants  since  his  decease,  had  neglected  so  to  da  both  houses. 
The  Defendants  pleaded  the  general  issue.  The  cause  And  that,  whe- 
was  tried  at  GtiimaU,  at  the  sittiDgs  «fter  Hilary  term  Hl'^^g^ttr 
1 8 16,  before  Qihbs-  C.  J.,  when  a  yerdiet  was  found  for  the  lifetime  of        » 
the  Plaintifl&  for  5000^,  subject  to  the  opinion  of  the  ^^'^^^"''" 
Conrt  upon  a  case,  which,  in  substance^  stated,  that  the  after  his  de- 
Plaintifis  and  2^  Beaeherqft  deceased,  entered  into  <^^^*®* 
partnership,  as  bankers  in  London^  under  astipulation  decease ihesur* 
that  the  copartners,  or  any  of  them,  should  not,  during  yiving  partneri 
.  Ae  continuance  of  that  copartnership,  engage  or  be  ^  *^*  ^^^ 
doncemed  in  banking  business,  or  any  transaction,  the  smriving 
matter,  er  thing  whatsoerer,  relating  thereto,  otherwise  P*rt«««  «f  the 
than  upon  the  account^  and  for  the  benefit  and  advan-  ^p^,^  trans*rc. 
tage  of  the  SMne  copartnership:  and  in  case  any  of  the  tions  subse- 
copartners  should  at  any  time  misemploy  the  money  or  ^^^^  ^^^\ 
effects  of  the  copartnership,  or  eng^e  the  credit  thereof  common  part- 
ner. 
A  creditor  receSviog  money  ^mthout  any  specific  appropriation  by  the  debtor, 
shall  be  permitted  in  a  court  of  law  to  ascribe  his  receipt  to  the  dischat]^  of  a  prbr 
and  psnly  equitable  debt,  and  loe  Inm  at  law  for  a  subsequent  legal  dd>t. 

other- 
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otherwise  than  in  the  regnlar  course  of  their  busi- 
ness, or  should  enter  into  any  other  banking  es- 
tablishment, directly  or  indirectly,  or  should  do^  or 
Waat.  suffer  to  be  done,  any  act  in  breach  of  those  regula- 
tions,'th6  partner  so  offending  should  immedintely  for- 
feit all  right  aild  inteirest  in  and  to  the  gains  and  profits 
of  that  copartnership,  which  should  therenpon  cease  and 
be  dissolved  with  respect  to  the  partner  so  ofl^ding, 
and  for  the  purpose  of  his  dismission  and  expulsion 
therefrom ;  and  the  capital  belonging  to  that  eopartneri 
and  also  his  share  and  interest  in  the  gains  and  profits 
of  the  copartnership  undisposed  of,  and  all  other  his 
property,  estate^  and  interest  of  in  the  said  capital  con- 
tern,  should  be  thereupon  transferred  to  him  according- 
ly. The  Plaintifis  and  iS^ofAchj^  carried  on  the  business 
of  bankers  in  London  in  partnership  firom  i8xi  until 
23d  July  18 1 3,  when  Beaxhcrofi  died*  After  the  esecu- 
tion  of  the  articles,  BeoAcnfi^  with  the  conaent  of  the 
Plaintifib,  became  a  partner  with  the  Defendants  in  a 
banking-house  at  Barton^  in  Lincolnshiref  under  the 
.  firm  of  BeacAcrqftf  fPrayf  and  Co«j  but  the  PiaintiA 
did  not  themselves  become  partners  in  the.&xn^09s  bank, 
unless  they  were  rendered  such  by  the  operadon  of  theiv 
articles  of  partnership^  connected  with  their  ass^it  to 
Beachcrqfi  becoming  a  partner.  At  Beachcr^s  death 
the  j8ffr^oit.bank  was  indebted  to  the  London  house  &r 
the  balance  of  cash  receipts  and  payments^  in  the  suul 
of  6633/.  i6s»4d.  During  the  life  of  ^odkr^  the Zxm- 
don  house  had  been  in  the  habit  of  transmitting  weekly 
to  the  Barton  bank  an  abstract  of  then:  account,  and 
every  half-year  the  balance  was  struck,  and  the  account 
rendered :  the  balance  only  was  brought  forward  in  th^ 
next  weekly  account;  The  same  practice  was  continued 
after  Beachcr(jff%  death.  After  Beaehcrqff^  death,  the 
Defendants,  under  the  firm  of  Beachcrqfi,  fVray,  and 
Co.,  continued  from  time  to  time  to  make  application 
I  for 
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for  money  to  the  Ijondon 'house:  advances  of  money  iSitf. 
were  made  to  them  by  the  Plaintiffs,  and  payments 
from  the  Defendants  ^ere  received  by  the  Plaintiff^ 
until  January  1814,  when  the  Defendants  relinquished 
the  business  at  Barton :  after  which  time  the  Plaintiffi 
made  no  new  advances,  except  by  pajring  from  time  to 
time  the  outstanding  cash  notes  of  the  Barton  bank* 
Soon  after  the  death  of  jB^ocAcr^/,  the  Plaintifi  trans^ 
mitted  to  W.  M.  Btachcroft^  his  administrator,  a  general 
statement,  under  various  heads,  of  the  accounts  of  the 
London  house,  to  the  time  of  BeachcrofVs  death;  iil 
which  statement,  under  the  head  of  <*  Debtors,  in  the 
country  ledger,  23d  Ju/^  18 13,"  is  the  following  item^ 
viz.  **  Beachcrqft^  Wray,  and  Co.,  6633/.  165.  4^." 
On  the  5th  o(  September  18 13,  the  Defendants  wrote  a 
letter  to  the  PlaintiflSs,  signed  Beachcrqft^  Wray^  and 
Co.,  inclosing  a  general  statement  of  the  accounts  o^ 
the  Barton  house  for  August  1813^  beginning  in  these 
words, "  We  beg  to  hand  you  the  incmthly  balance  of  the 
Barton  and  Bng  accounts,  to  an  inspection  of  which 
We  consider  you  entitled,  both  as  the  surviving  partners 
of  the  late  Mr.  Beachcrofty  and  as  explanatory  of  the  bad 
state  of  our  account  with  you."  In  the  account  inclosed 
the  Plaintiffs  were  stated  to  be  creditors  for  11,270/4 
75.  8rf.  In  the  beginning  of  tlie  year  1 8 1 5,  th6  PlaintiflS 
transmitted  to  the  administrator  of  B.  Beachcrcfi  two 
statements  of  accounts  of  the  London  house,  for  the  pur- 
pose of  shewing  the  state  of  the  concerns  of  the  London 
house:  the  first,  continued  up  to  the  30th  July  1 814,  and 
thesecond,  continued  to  the  end  of  that  year.  At  the  end 
of  the  former  of  these  statements,  under  the  head  "Dr* 
balances,  June  30th,  1814,"  is  the  following  item,  viz. 
<<  Beachcrqfty  Wray^  and  Co.  5684/.  85.  2(2.,"  and  at  the 
end  of  the  latter,  under  the  bead  ^^  Dr.  balances  corrected 
from  23d  Jidy  1813,"  is  the  following  item,  vi2. 
••  Bcachcrqft^  JVray^  and  Co.  5882/.  $5.  4^."     Before 
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the  commencement  of  the  action,  the  balance  dde  franl 
the  Barton  house  to  the  London  house  was  reduced  to 
the  sum  of  4)04/.  25.  7  J.  The  question  for  die  opinio^ 
of  the  Court,  was,  whether  the  Plainti&  were  entitled 
to  maintain  this  action  against  the  Defendants;  If  the 
Court  should  be  of  opinion  that  the  Flaintiffi  irers 
entitled  so  to  do,  the  verdict  was  to  be  entered  for 
4304/.  25.  ^d.  with  interest  from  the  30th  Jbi^  'fti;^ 
to  the  time  of  final  judgment* 

Bosanquet  Seijt,  for  the  Plaintiffs,  eontended  that  the 
clause  in  the  Plaintiffs'  partnership  articles,  coupled  with 
their  assent  to  Beachcrqft^  becoming  a  partner  in  the 
Barton  bank,  had  not  had,  as  would  be  contended  i^ 
the 'Defendants,  the  effect  of  rendering  all  the  Piaintifis 
partners  in  the  Barton  bank.  The  consequence  pnw 
vided  in  the  articles,  in  case  of  any  one  of  the  partners 
engaging  in  a  new  bank,  was,  that  such  partner  should 
cease  to  continue  a  partnen  If  this  penalty  were  in- 
curred by  a  breach,  either  it  might  be  waved  by  the 
other  partners,  or  it  could  not.  If  it  could  not,  then 
the  offending  partner  ceased  to  be  a  member  o(  the 
Plaintiffs'  house,  and  in  that  case  it  was  dear  that  they 
did  not  become  his  partners  in  the  new  firm;  but  if 
they  had  the  power  to  wave  the  penalty,  as  they  well 
might,  inasmuch  as  it  was  introduced  only  for  their  be- 
nefit, and  they  were  firee  to  take  advantage  of  it  or  notf 
it  did  not  therefore  follow  that  their  warer  of  the  pe^ 
nalty  should  make  them  participators  in  die  act.  But 
.  at  all  eventsi^though,  by  waving  the  penalty,  they  conti-* 
nued  to  be  partners  with  Beadier^  in  the  London 
house  during  his  life,  that  partnership  with  him  eeased 
upon  his  death,  and  however  the  connection  resulting 
from  the  circumstance  of  his  being  a  partner  in  both 
houses,  might  preclude  them  from  maintaining  an  action 
against  the  Barton  hoiwe  during  his  life,  yet  after  his 

decease. 
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Pbintift  Were  fi^  to  tipply  all  Jfuxns  iviiich  tli^y  subse- 
qutotly  Veeeivid  froftti  tbe  ilar/^)}  b6u^i  to  tke  Uqaidk- 
tidn  of  the  old  balinhce  i^  at  BfddKcf^'s  Aecease  from 
Vhe  ^Sartoti  lifoude  to  tiie  Ldiidon  h&as^  and  tlibse  re* 
ce^  #Mri(I  ^Kditt-^  £hkt  Uklioice  i  ted  Ibr  Hdh  suras 
wlilch  th6  Pfei!!ktilfi  iidVfec^  to  thife  j^ar^on  hou^,  dfl%r 
Seddf&^^  defetb,  they  might  indisputably  maintam 
<bh^  ^^MMt  dtftiori^,  thetwoboitt^B  being  thenceFortU 
i^h6lif  disl^inct^  and  strangers  to  ^ach  other  at  the  time 
of  tfie  Ptaintift'  making  tho^e  several  last  advand^. 
Btit  farther,  if  A.,  2?.,  and  <7.  are  itadebted  to  A.y  2).,  and 
£;,  diodgh  during  the  life  of  ^.,  the  one  house  cannot 
ktte  the  ofther,  bedrate  A.  catmot  sfue  himself,  yet  if  A. 
<fi^  the  debts  i&nd  erecBtfc  of  ctich  house  with  relation 
to  the  6\h^  Wrvive,  dh^  ©.  arfd  C  mAy  theh  sue  /). 
ATtd  R  for  A^  ^eviotxs  debt,  lliat,  if  diere  be  two 
houses,  in  ekdh  toff  whith  some  individuah  kfe  i\\Q 
•«kfne  «k§  in  *fre  tffter,  and  some  difffe'reht,  the  one 
hdfttie  ttiay  draw  bSBs  dh  the  other,  and  peiform  all 
tM^etiftfle  tremsactiohs  distinctly,  without  making  a 
commoh  jMperty,  %  r^ogtiiz^d  in  a  court  of  law  by 
£yrk  C.  Jr.  in  the  case  of  Boltofi  V.  Ptdler  (a).  Tlie 
iftcts  '6t  that  cAse  were  briefly  these.  The  bahking' 
hotise  of  Cdtdafell  tod  Co.  at  Liverpool  consisted  of  four 
^aktiferi^  Caldwell^  Smithy  Porbes^  and  Greg&ryy  6f 
#h6hi  F&rbes  and  Qregory  also  constituted  a  distinct 
house  df  trade  in  London.  Button  had  a  banking  ac^ 
count  Widi  CaUhoeU  &nd  Co.)  and  he  uiied  in  mercahtlte 
busmfess  to  accept  bills,  which  by  his  ^dceptiance  he 
ihade  payable  at  the  house  of  Forbes  and  Gregory  ih 
Ldfndan^  kad  Caldwell  and  Co.  procured  Forbes  and 
Gregchry  to  pay  these  bilk  for  him  in  London  at  matu- 
rity. To  enable  them  so  to  do,  SclUon  delivered  bills 
of  eicdiange  t6  Caldoodl  khA  Co.  as  his  factors,  indorsed 

(a)  t  Bo:,  iff  PuJLs39' 
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to  thenii  and  they,  to  enable  Forbes  and  Gregory  to  pay 
the  bills  when  due,  indorsed  and  transmitted  these  bills 
to  Forbes  and  Gregory.  Both  Caldwell  and  Co.  and 
Forbes  and  Gregory  became  bankrupts,  without  the  latter 
havipg  paid  BoUofCh  acceptances,  which  he  was  obl^;ed 
himself  to  take  up.  Bolton  brought  trover  against  the 
assignees  of  Forbes  and  Gregory  for  certain  of  those  bills 
of  exchange  which  he  bad  delivered  to  Caldwell  and  Co. 
to  enable  the  Ztorufion  house  to  meet  his  acceptances,  and 
which  had  not  yet  become  due.  Caldwell  and  Co.  at 
their  failure  were  indebted  to  Bofton^  not  he  to  them ; 
so  that  they  had  no  lien  on  the  bilk ;  and  it  was  there- 
fore clear  that  If  th^  bills  in  the. hands  oi Forbes  and 
Gregory  were  to  be  considered  as  still  remaning  in  the 
hands  of  Caldwell  and  Co.,  the  Plaintiff  m^t  jreoaver. 
BoUon  bad  no  account  with  Forbes  and  Gregoryy  but  all 
the  transactions  with  them  became  items,  first,  in  the 
account  between  Forbes  and  Gregory  and  Caldwell  and 
Co.,  and  next,  in  tlie  account  between  Caldwell  and 
Co.  and  Boltotu  And  the  question  therefore  was,  whe- 
ther the  circumstance  o(  Forbes  and  Gregpry  being  still 
partners  with  Caldwell  and  Co.  caused  the  bills  suH  to 
be^  as  it  were,  in  the  hands  of  Caldwell  and  Co.,  or  to  be 
in  the  like  case  as  if  they  were  in  the  hands  of  distinct 
persons,  m  which  latter  case  case  the  Plaintiff  would  have 
no  right  to  the  bills.  Eyre  C.  J.  most  distinctly  lays  it 
down,  that  the  propcii:y  in  those  bills  might  be  transfer- 
red, and  was  transferred  by  the  four  partners,  as  Caldwell 
and  Co.  to  two  of  themselves,  as  Forbes  mid  Gregory^  and 
that  therefore,  notwithstanding  the  entire  privity  of  the 
latter,  as  two  of  the  partners,  to  the  whole  transacUon, 
Bolton  could  not  recover  the  bills  against  the  assignees 
of  Forbes  and  Gregory,  llie  moment  the  person  b 
dead  who  forms  the  coimecting  link,  the  right  accrues 
of  suing  the  others.  If  an  obligor  makes  one  oi  seve- 
ral joint  obligees  one  of  his  executors,  the  obligees 
cannot  sue  the  obligor's  executors^  so  long  as  that 
14  obli^ 
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obligee  who  is  executor  lives;  but  after  his  decease^       18 16. 
the  obligees  may  sue  the  other  executors.  .  This  is  the     ^— ^r*--' 
answer  to  the  cases  of  Mainwaring  v.  Newman  (a),  and  ^^ 

Moffat  V.  Fan  Millingen  (6%  if  they  are  cited  for  the       Wray. 
Defendants,  and  which  cases  certainly  would  furnish 
an  unanswerable  objecdon  to  the  Plaintiffs'  reoovery,  if 
Beachcroft  continued  alive.    There  was  therefore  a  good 
consideration  for  the  credit,  which,  as  it  appears  by  the 
case,  the  Barton  house  ascribe  to  the  London  house,  to 
the  amount  of  1 1,272/.  7$.  8</.,  for  the  former  were  clearly 
liable  in  equity  to  pay  as  well  those  sums  which  had 
been  advanced  to  them  jointly  with  Beachcroft^  as  those 
sums  which  had  been  advanced  to  them  since  his  de- 
cease.    It  appears,  therefore,  by  the  statements  of  ac- 
counts contained  in  the  case,  that  after  the  death  of 
Beachcroft  the  Plaintifi  made  new  advances,  at  least  to 
the  amount  of  4638/.  i  is.  4^,  a  larger  sum  than  they 
now  sed^  to  recover;    and  as    the  payments  made 
by  the  Defendants  in  reduction  of  their  balance,  are 
not  shewn  to  have  been  accompanied  with  any  peculiar 
appropriation   by  the  Defendants,   the  Plaintiff  are, 
according  to  the  case  oi  Kirby  v.  The  Duke  of  Marlbo' 
rough  (c),  at  lU>erty  to  ascribe  the  sums  they  have  so 
received  to  the  reduction  of  the  balance  due  in  Beach-' 
crq/^s  lifetime.    That  was  a  very  strong  case;  for  when 
the  Defendant  entered  into  a  bond  of  guaranty  for  fu- 
ture advances  to  be  made  by  the  Plaintiffs  to  Coboumy 
to  the  extent  of  3000/.,  it  was  not  communicated  to 
him  that  Coboum  was  then  already  indebted  to  them  ; 
it  was  nevertheless  held,  that  the   Plaintiffs  were  at 
liberty  to  apply  all  subsequent  payments  made  by  0>- 
boum  to   the  extinction  of  the  old  account,    and  to 
charge  the  new  advances  upon  the  guarantee. 

Best  Seijt.  contra.    Although  it  was  not  in  the  con- 
templation of  the  Lofidon  house^  that  its  members  were 

(a)  %  Bos.  £sr  PtdL  lao.  (r)  %  Maule  Cf  Selw.  1 8. 
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'  all  faeooming  partxidrs  in  t)ie  BaAon  bank,  yet  such  Vas 
tiK  kgal  effect  ^f  tfieir  approvd  of  Mr.  Beachcrq^s  be* 
OMikiga  fyai^toer  the^itt ;  for  by  tbe  terms  6f  the  articles 
of  partnership  none  n  to  enter  into  any  other  banking* 
GOBoem  eftsept  tetr  the  benefit  of  the  Lond<m  house : 
tbercifere  if  the  Plaint^  assent  to  his  becoming  part- 
nef^  Beackcrnft  is  a  trustee  for  them,  and  they  all  be- 
come entitled  to  a  shar^  thrtmgh  the  intorcntion  of 
Beachcrcft^  m  tbe  profits  of  the  BartoH  bfOik^  of  whfA 
itts  a  neoessary  consequence^  diat  tibey  aR  Ifte^'se  he» 
come  reaponsible  for  the  loases  of  diat  boose;  and  a 

.  community  of  proAt  and  loss  con^itutes  a  pttUieid/ip. 
It  oamiot  be  otherwise  consistently  with  tbe  c&se  of 
Waugh  T.  Carver  {a).  But  whether  all  the  PlaxBt9& 
were  or  weire  not  partner  in  the  Barton  bank,  it  If 
dear  that  Beaokcrqfi  was  a  patlftier  dler  tlie  PhuntiSs* 
asaent,  both  in  the  Bar^dn  bank  and  in  the  London 
hovse;  aind  therefok^e,  ^during  his  TSk^  no  action  could 
be  maintained  by  the  Lohdmt  house  agtsinst  the  Barton 
house^  because  the  same  person  cannot  be  at  onee  Flafai* 
tiff  and  Ijefendant  in  ttie  same  cause.  Neither  is  any 
case  cited  to  support  the  proposition,  that  the  <me  house 
may  sue  the  other  after  Bdadicrqf^s  decease,  for  the 

*  bi^Me  due  hi  his  lifetime.  The  exe6utors  of  the  de^- 
ceased  partner  are  in  equity  tenants  in  common  >»ith 
the  survivors  of  the  deceased  partners  shar'e.  Ham- 
mond  T.  Day  (5),  Brctmn  v.  'Litton  (c).  Therefore,  though 
the  toame  oiBeachcrqfi  no  longer  appears  in  the  house, 
the  PlaintiiTs,  who  are  trustees  for  his  adminis 
trator,  cannot  sue  the  Defendants,  who  are  equalfy 
trustees  for  his'  administrator :  or,  if  chey  could  sue 
at  law,  after  the  Plaintiffs  have  recovered  their  judg* 
nient,  the  case  must  go  before  a  court  of  equity,  which 
would  restrain  ^cecution.  Neither  can  the  Phdntifis 
now  appix^tate  the  reoeat  payments  to  the  old  iKCOMt 


{a)  ^H.BL^ys» 
{b)  5  Vtujun.  5  J9. 
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in  tb^  ipaaner  suggested :  (ot  U  appears  thati  they  have^ 
by  tbe  accounts  which  th^y  are  stated  in  the  caae  to 
have  already  rendered,  appropriated  tl^ose  payments  in 
a  different  ^ay,  and  they  cannot  now  resoind  their  elec- 
tion. In  Njfftmnarch  v.  Clay  (a)  it  was  held  that  the 
payeea  had  not  the  right  to  aj^opriate  paym^ta  to 
such  account  as  they  pleaaed^  where  circumstances  in* 
dicate  that  they  haye  been  made  on  a  particular  ac- 
.  count:  anf};  here  the  circumstances  shew  that  the  pa^ 
meots  made  by  thd  Barton  house  since  Beachcrrffn 
death,,  were  mada  to  cover  the  siuns  advaaoed  by  the 
Pkiintiffi,  smce  that  time« 

T^e  Court,  stopping  Bosanjuet^s  reply^  thus  delivered 
their  judgment 

This  was  an  action  brought  by  the  partners  in  the 
house  otBosanquet  and  Company  against  the  Defend* 
ants,  who  belong  *  to  the  Barton  banl^  for  a  balancQ 
stated  to  be  due  to  them.  The  transactions  originated, 
during  the  life  of  the  late  Mr.  Beachcrqft^  who  was  a 
partner  in  both  houses.  It  is  dear  that  no  part  of  the 
demand,  which  accrued  to  the  London  house  upon  trans* 
actions  which  took  place  during  the  lifetime  o^RicJiard 
Btathcrofty  and  to  which  therefore  he  was  a  party,  could: 
ever,  either  during  his  life  or  since  his  decease,  be  re^ 
covered  at  law;  on  this  ground,  that  no  legal  con- 
tract'  could  subsist  between  him  and  those  connected 
with  him  on  the  one  side,  and  himself  with  others 
connected  with  him  on  the  other  side ;  the  parties  could 
only  so  fer  enter  into  this  contract^  as  to  render  it  avail- 
able in  equity;  and' as  this  principle  goes  to  the  root  of 
the  contract,  the  same  objection  to  the  Plaintifi'  re* 
covery  stiU  continues  after  his  decease.  This,  there^ 
fore^  shuts  the  PlaintiA  out  of  so*much  of  their  de* 
mand'  as  accruedupon  any  business  transacted  before 
it  Beachcrof¥%  decease  and  would  therefore  be  excluded 
by  a  rest  then  made  in  the  accounts.    The  question 
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is,  whether,  upon  other  parts  of  the  case,  It  appears 
that  the  Plaintiffs  are  still  entitled  to  maintain  this 
action.  It  appears  that  Beackcrqfl  died  on  the  23d  of 
July  1813  ;  that  at  his  decease  the  balance  due  6tom 
the  Barton  house  was  6633/.  165.  /^d.z  it  also  appears, 
that  the  sum  of  4638/.  i  \s.  /[d.  has  become  due  ance 
Beachcrrjff^  decease.  The  sum  now  sought  to  be  re- 
covered is  much  less  than  that  sum,  and  less  than  the 
sum  due  at  the  time  of  BeackcroJVs  death.  There  ought 
to  have  been  a  separation  of  accounts  on  Beachcrq^s 
decease,  which  there  was  not,  but  the  Plaintifi  con- 
tinued to  supply  the  wants  of  the  Barton  house,  as  if 
Beachcrqft  were  still  aiive ;  and  the  Defendants  proceed 
to  render  weekly  accounts,  and  receive  them  in  return, 
and  to  transact  business  as  before.  On  the  5th  Sep- 
tember  1813,  the  balance  was  11,272/.  71.  8(f.,  due  to 
the  Plaintiffs  from  the  Barton  bank:  this  balance^ 
being  so  high,  shews  that  considerable  transactions  had 
taken  place  in  the  interval  since  the  decease  oiBeachr 
croft,  and  that  the  Plaintifis  had  advanced  to  the  De- 
fendants since  that  time  considerable  sums,  to  the 
amount,  certainly,  of  4638/.  i  is.j^d.,  being  a  larger  sum 
than  the  Plaintiffs  now  seek  to  recover.  It  is  said  they 
.  cannot  recover  this  sum,  because,  it  is  argued  by  the 
Defendants'  counsel,  that  Beachcroft  was  a  partner  in 
both  houses,  and  that  either  the  whole  transactions  are 
involved  by  that  circumstance,  and  the  subsequent  deal* 
ings  were  had  in  continuation  of  the  original  contract, 
and  that  the  remaining  debt  stands  on  the  same  footing 
as  the  debt  due  at  the  death  of  Beachcrqft,  and  is  not 
a  \effX  debt,  because  Beachcrqft  was  a  contractor  on 
both  sid^ ;  or  that,  at  all  events,  the  subsequent  pay- 
ments are  to  be  implied  to  the  subsequent  advances,  and 
therefore  there  is  no  balance  that  can  be  recovered. 
The  Plaintiffs  say,  we  will  admit  that  at  the  death  of 
Beachcrqft  a  sum  was  due  which  we  cannot  recover  at 
law,  and  that  the  accounts  afterwards  went  on,  as  if 

Beadt- 
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Beacticrofi  had  not  been  dead ;  but  in  la^  the  transao        i8i6. 
tions  preceding  the  death  of  Beachcrqft  are  of  a  difier- 
ent  description,  ai^d  raise  a  different  obligation  from 
those  which  took  place  afterwards;   and  though,  in- 
fect, the  account/s  were  continued'  in  the  same  course 
^et,  of  necessity,  we  may  divide  them  as  they  should  be 
divided.     The  Defendants  say,  nothing  is  due  on  this 
last  account,  and  insist  that  all  the. late  advances  are 
paid:  the  Plaintiffi  say,  monies  have  been  paid,  and' 
large  sums  advanced,  since  the  decease  of  Beachcrqft, 
but  they  have  been  paid  on  the  footing  of  the  old  ac- 
count, without  any  separation  of  the  two  periods,  the 
one  preceding  Richard  Beachcrof(%  decease,  or  the  one 
following  it;  but  all  that  has  been  hitherto  paid,  has 
been  paid  without  any  distinction  being  made  up  to 
this  time  by  those  who  paid,  or  by  those  who  received 
the  money ;   whatever  is  paid  in  this  general  manner, 
fs  paid  admodum  recipierUis^  and  since  circumstances 
now  make  it  desirable  for  us  to  appropriate  the  sums 
received  since  BeachcroJf%  decease,  we  no)v  apply  them 
to  that  part  of  our  demand,  which  is,  at  least,  an  equi. 
table  debt,  namely,  to  the  discharge  of  the  sums  due  to 
us  before  his  decease,  and  we  seek  to  recover  in  this  ac- 
tion the  remaining  part  of  our  demand,,  and  to  that 
part  the  Defendants  have  no  legal  answer,  the  appro- 
priation being  at  our  option/'     On  this  view  of  t}ie  case 
we  think  that  the  Plaintiffs'  claim  arises  out  of  the  ad- 
vances made  since  the  decease  of  Mr.  Beachcrqft ;  and 
that  the  Plaintiffs  therefore  have  a  right  to  recover. 

Dallas  J.  *  This  is  quite  a  plain  case.      Advances 
have  been  made  by  the  Plaintiffs  since  Beachcroff^ 
death,  which'  are  now  sought  to  be  recovered.     There 
has  been  no  appropriation  made  by  the  Defendants  of. 
their  payments,  and  the  Plaintiffs  therefore  are  entitled 
to  apply  them  as  they  now  seek  to  do. 
The  rest  of  the  Court  concurred  in  giving 
Judgment  for  the  Plaintiffs  on  the  four  first  counts. 
'     Ss  4 
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iii^y  ^.  TAYI.OR  aod  Others  v.  Goutm. 

Theexpendi-    THE  ?lai.nti^  dfl^lare^^  tfeat  ^  i^cr^  q^P?fir«   oif 
tureof  ammuv        thjB  ^^ip  ^ibemioy  y(\aifAi  ^^  Rr<>9^#Pg  uppn  <( 

by  a  privateer,  with  a  car^  of  n^ch^dj;^  ^f9^^  ^i^^  V4  4m^ 
donfto  X  '  ^P^°  ''^  ^^y"«*  *^  ""^  a<t»cl^e4  ^  CiWJpfeii,  viz,  ^j 
•hip  in  the  persons  aistia^  updi^i;  the  ^uthputy.  q/!  the  gpnerpCRy-nt 
combat,  and     ^f  j^^  United  Stute^  of  ^rt^  Ax^i^a^  v^ho  ^de^ouifQ^ 

wounded  sail-  and  crew  resisted,  and  the^e^jv  aQd  i^  ^  prppi^  a]a4 
th*'  *w"T  f  '^^^^^^^y  defence  of  thp  ship  ^d  cargo  bj  t^j^  iR^^r 
general  averw  and  crew  against  those  en^Ques,^  anfl  iJ^^  end^yi^uruQ^ 
age  by  the  law  to  preserve  the  same  from  capture^  the  ship  aijd^ljfi^ 
*  furniture  were  greatljjf  danjaged,  an^  tb^  Pl^ji^j^fiEs.  ^i^. 
cessarily  and  properly  expend^  a  l^rge  ^ugi  in  r^p^r- 
in^  the  dama^ :  that  t^^  s}ii^.  and  C§i;g9  ^er^I^y  s^g^ 
resisjonci?  au^  d(?fcnp^  pr?fe/?i?d  fropi^  c^pl?!^  aff4i 
afterwards  completed  h,er  voyage :  thai;  wjb^  tb^  ^^s 
was  so  at^kedy  and,  tbi^  d^piage  and.  ei(peni^.^9«;- 
casjonoij,  and  during  the  voyi^ge^  the  D«&i]4ewt  YH^ 
owi^^r  of  a^  part  of  the  goo<^  on  board  of  ^.alu^  api^ 
was,  b^sfited^  ii^,  rgSPWt  lih^reof  by  tb^  resi^9e  agui)!). 
%  ajt^apV  *"d  Ufe  d^ence  pjF  the  sfrip  apd  <;a;s^  fi?oft 
Mvhich  tl^  d^i9^^  a#  ^xpj^nc^  apcn^a  ^X  r^^Qifr 
whcxeo^  tjbe  I)i;£;nd^t,  ^  tl^  own^r  of  ^pcb.  pM^  9^  ^ 
good%  becami^  liable  V'  99?t?ii?i^^-^  tl|f|t  <J39i^  wA 
eicpence  in  a  general  average;  and  in  consideration 
thereof  promised  to  pay  so  much  as  he,  as  such  owner, 
was  liable  to  contribute.  The  second  count  stated  more 
generally,  that  in  endeavouring  to  preserve  the  ship 
and  cargo  from  capture,  the  ship  and  Aimiture  were 
greatly  damaged,  and  great  loss  and  expence  were  ne- 
cessarily and  properly  incurred.    The  3d  count  sta^, 

that 
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^  b^  the  vgjTfgife  d  p«t  9^  t,he  ^'f  fiiwtur^,^  pC  i8i^f 
YaLi^  vv,  vtterljr  Ip^  a»d  ppi^pr  paft  8ualwi?)?d,  d^xf^B^ 
mhick  Ip$s  and,  <)^9ge  Mrer^  9CQasipn^  bj(  ap.ta  of  the 
maffei;  ^di  cre^  of  tb^  8]>ipi^  properly  i^od  oec^saafiUj^ 
4pq/s  b^.t^.en^  in  order  to  p^eserv^  the  s}iip  and  <^r^ 
fr^m  cqpfnr?  l?y  eiw?mieh  wd.  h^ngt^^&ceify,  wbpl^y  J^Ptf 
la  thi|.  9*ra^  tie^^pftk  tjj^  «bjP  *nd  caigo,  ^/bd^^  bjr,  t^ 
Qoeiu^  so.  ijsed  fas  the  gen^r*^  pijei^vatipp,  pi:«|^^ 
ftqW,  cqpUir^  W)i  9ft^rTOr(iU  competed  thj?  noyj^g;?: 
^1^  ]^  niras  djuripg  ihj9  tinx^  di^t  c^go  ^i!;^^  op,bo8fK^ 
^  qi  thje  loss  an4  dafni^ge^  th^  owner  of  %p^  of 
ihe  c^gpf  of  value;  that  be  was  l>ei^fi|t^  ii),  re«i 
spect  thereof  by  those  aqts  q^  th^  iRAstei^  and.  cieif ;  and 
by  reason  thereof  became  liable  to  contribute  to  that 
loss  and  dam^  i^  9.  geo^isal  ^vei^qge,  aofl  proimed 
to  pay,  and  they  averred  his  proportion,  and  notice. 
Tkkfi  4Ah  C0i)nk  was  in^bitaiu$  amimp$i^  fpr.  general 
aveoBge.  payable  uppo,  and  ia  respeot  q{  m/^richaiuliwa 
of  the.  D^fi^odaotf  caviJ>9d,  in  the  ]?loi»ti<Si'  ship  tbft 
JSibmwh  fironi  thi^  kingdom  to  parte  beyoqd  tb^seaat 
Th^  caus^  was  tri^  atr  Guildhalk  ^U  Uie  sittiogft  aAsB 
Jdiehadmas  teem  1.8 16,  principally  on.  admissions,'  and 
it  appeaiad  that  the  FlaintiA  were  ownecs  o£  the  Hibtp* 
niOf  of  d  guns  and  U2  men.  li'he  Defendant  was  pco* 
puBtor  of  goof^  loaded  oa  board  that  ship  for  a  voyage 
from  Lonflom  to  SL  Thomas  i  in  the  course  of*  dhich 
the  ship  was  attacked  by  aa  American  pxivateer,  of 
22  guns  and  1 25  men,  then  hostile ;  the  captain  and 
crew  resisted  the  attack  for  nine  houi:s,  in  th^  course 
of  whicl^  th^  Ajner,ican  was  thrice  compelled  to  sheer 
0%  and  as  often  returned  to  the  combat,  but  the  Hi'- 
iepiia  ultimately  fjis^blf^  aq4.  b^t  l^er  0^  w:ith«  the 
loss  of  two  of  the  Hibemicig  men  killed  andi  seig^Kal 
wounded;  proceeded'  to  her  port  of  destjnationi^  and 
delivered  h^r  g^gQ>  ij^sfifetyip  tfag  coi|iigik»Mb  Xb9 
Hibemia  sustained  considerable,  damage,  v^  the  engage 
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ment,  both  in  her  bull  and  rigging,  which  were  r^paire^ 
at  a  considerable  expence  to  the  owners.     The  owners 
ako  inouited  a  farther  expence  in  providing  xnedicar 
and  surgical  assistance  for  the  wounded  mariners,  and 
expeiided  in  the  engagement  a  considerable  quantity  of 
gun-powd^  and  shot,  part  of  the  stores  and  outfit  of  the 
ship,  and  now  su6d  to  try  the  question,  whether  the 
Defendant  were  liable,  in  respect  of  his  part  of  the 
cargo,  to  contribute  to  these  expences  as  generaf  av^Ji^. 
The  jury  found  a  verdict  for  the  Defendant,  subject  to 
a  reference  as  to  the  amount,  but  liberty  was  reserved- 
to  the  Plaintiffs  to  move  to  set  aside  the  verdict,  and 
enter  a  verdict  for  the  PlaiutifFs. 


Lens  Serjt  in  Hilary  term  accordingly  moved. 


GiBBs  C.  J.  inclined  to  grant  a  rule  nui^  because  twe 
books  of  high  estimation  in  the  profession,  but  not  at  pre^ 
sent  tobe  cited  asauthority  (a),  state,  that  damagesustained' 
in  defending  the  ship,  and  the  healing  the  wounds  of  the 
sailors  hurt  in  a^mbat,  is  general  average  (3);  they  cite 
no  authority.  Another  treatise  (c)  also,  by  an  Buthor  of 
high  character,  observes,  that  there  is  no  authority  for 
this  position ;  that  foreign  writers  differ ;  that  if  a  ball 
passes  through  a  bale  of  goods,  the  damage  rests  where 
it  fells ;  and  if  so,  why  is  a  ball  passhig  through  a  ship's 
side  to  be  general  average  ? 

Rule  nisi. 

Shepherdj  Solicitor  General,  and  Best  and  Bosanguet 
Serjts.  shewed  cause  against  this  rule.     The  Plaintifi 


{a)  Lensy  arguendo.  Books  of 
living  authors  are  not  usually  to 
be  citecU  yet  there  are  such  ex- 
tant, which,  in  future  time,  (may 
that  period  be  long  distant !)  will 
be  cited  as  of  equal  authonty  with 
Emerigon  and  JLe  Guidon*   Law 


dart  nihil  ejt,  nhi  ab  laudaf 
viro, 

(A)  Pari  on  Insuratuci  6edk> 
vol.  i.  173.  Marjb.  onlnsur, 
a  edit  vol.  ii  s^^, 

(r)  Abbott  on  Merebaot  Sk^ 
ping,  4  Ml,  366. 

raiired 
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raised  their  demand  on  thrc^  distinct  subjects  of  damage: 
first,  for  the  damage  done  to  the  hull  and  rigging  of 
the  ship ;  second,  for  medical  and  surgical  aid  to  the 
mariners  wounded  in  the  conflict ;  third,  for  ammu- 
nition, part  of  the  ship's  stores,  expended  in  the  en. 
gagement*    They  denied  that  the  Plaintiffs  were  entitled 
to  recover  a  contribution  by  the  Defendant  to  either  of 
these  subjects  of  loss.     There  was  no  evidence  in  the 
case^  of  any  special  custom  of  merchants  to  consider 
these  as  general  average^  although  a  wise  policy  might 
frequently  have  induced   individuals  to  contribute  to 
similar  losses.     Nor  was  there  any  positive  ordinance 
.  on  the  subject  in  the  Efiglish  maritime  law.     The  au- 
thorities on  the  point  were  very  few;  there  were  only 
three  decided  cases  in  the  English  law  which  bore  on  it* 
BirkUy  v.  Presgrave  (a),   Covington  v.  Roberts  {b\  and 
Power  v.  Whitnujre  (c).     In  the  case  of  Birkley  v.  Pres^ 
grave,  a  cable  and  anchor  was  let  go  in  the  river  l^ames^ 
and  for  saving  the  ship  it  became  necessary  to  cut  the 
cable.    The  act  of  cutting  the  cable  was  a  voluntary  deli- 
berate act,  (which  is  the  distinction  taken  by  Emerigon,) 
for  preserving  the  residue;  therefore  the  case  is  not  appli- 
cable; in  Power  v.  Whitmore,  wherein  the  Court,  appa- 
rently on  better  consideration,  completely  overruled  what ' 
they  had  held  in  Phtmmer  v.  Wildman  {d\  it  was  held 
that  where  a  ship,  having  suffered  in  heavy  gales,  put  into 
port  to  repair,  the  wages  and  provisions  of  the  mariners 
^   while  she  was  in  port,  and  the  pilotage^  and  other  port- 
charges,  and  the  expences  of  her  repairs  there^  were  not 
general  average.     In  Covington  v.  Roberts^  a  ship  had 
struck  to  a  privateer,  but  the  latter  could  not  take  pos- 
session ;  the  ship  therefore  crowded  sail,,  ondi'in  so  doing 
strained  her  masts,  opened  her  seams,  and'.ourried  away 


i8i6. 


{a)  I  Etuti  ftio. 
{b)  %New  Rep.  $jZ. 


p  &  Seho*  I4X« 


{d)    Phtmmer    v.    WiUman, 
3  Maule  £ff  Selw.^%%. 

'      her 
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i9^\6m       ber  m^up^^^  but  escaped;  ao4  '^  w^  qo^t^wied  (bk 
^"'""T — '     vas.geDeral  average^  J^cause  tlie  maetei;  u^ed-  suck  m 
^^  press  of  8|ul  iix  a  g^  of  wiiuJs  &§  I^e  could.  9ot  b^ve 

CvBXJS,      jy^ti^ed  ia  the  osdinaiy  course  of  nnvigalioBu     Yet  it 
was  held  to  be  only  a  coqamoi^  SM^^riak,  althpiigfa  it  was 
^IpiiU^ryj  aod  a,  qiptt^r  o^  judgi|awl9  on  hip  pact^  and  it 
W^  his.  duty  tpdo^sp.     $9  hei^:  tjb^  ship  is  attackael 
igr  a  prixataeir ;  if  she  caa  resist,  it  i&  the  oaptain's  duty 
ap.^.dp;  foi;aa.doiDg»  he  mast  exevda^  th^  metms,  m 
thajt  act  he  expends  bis  powder  and  ball,  but  it  is  not 
like  the  tkcowing  goods  overboard;  Ileuses  itfiMrtheverj 
purpose  for  whicb  he  carries  it  out,    If  in  a  dark  night 
be  fives  signals  of  distress)  there  is  an  expenditure  of 
the.  ship's,  powdec  o»  ^u  extraordinary  occasion  to  re* 
luyve  himself  iixun  inpending  distress,  but  though  it  is 
out  0$  the  ordinary  coarse  of  navigatioo,  he  only  yields 
to.  the  necessity  created  ))y  aperil  of  tl)e  sea,  of  exerting 
bjimself  to  doi  that  dul^y.    The  cix>wding  sail,  and  losing 
2i,i|ia3t>.  and*  the.  ueoeuaing  the  sl^^t  oS  ao<  enemy,  are 
botli  Qopsequentialion.the  exertion  of  escaping  the  iin<» 
pQOdi&g  evil,  yet  they  are  equally  voluntary  as  the  ex-i 
peadiUire  of  powder  m  the  combat*    The  rale  as  to 
*  g^Of^ral  average,  is,  that  unless  ther«  is-  a  voluntaiy 
di^ptiwi,  of  some  part^  it  does-  not  constitute  general 
afKeoigei  if  tbece  be  diat  devottcm,  it  eotidefr  him  who 
isitbeauthoc  9^  that  devotion  to  gmeoal'  average^  but 
if  the>abip.doea  not  go  ou^  ofi  the.  usual-  duties,  coane^ 
a^d^raoticec^bfisvoy^e  for  that  puipose^  itis^oot 
gCQ^saLav^raga    ifa  ship  be  attached  by  an.eneay'in 
th0tcou^l^  of  heavoyage»  it  ia  as  mucba-pautofrtl}^ 
daly;o£^the  oaptaio  and  cr«w  to-defrnd  the  ship,  as  it 
ifito.pump  herr  i^  she^  springs  a  leal&    Jfin  pompingn 
tIi^/b]ioke.tbe.punip,  that  damage. would  ndt  be  called* 
general  average.     Nothing  which  does  not  fall  within 
the  ordinary  cqurse  and:  duties  of  the  yoj'^age  is^  to  l?c 
found  here.    There  being  then  vq.  poskave-  1ml  09  the 
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tulgeet  fti  England,  1k>w  has  the  subject  been  tfelit)&i  by 
wrken  f«  |;en^ai  law  ?  Tlie  law  tterdifliit,  indecfd,  k  tile 
fftVr  of  the  tsvJKsed  worlds  Bnd  the  'Coirit  would  d^fer  to 
foreign  writers  on  this  subject  as  authoritieB  of  if^i^% 
but  sach  .passives  ^  were  fonnd  m  tesct  writen  v^evsM 
to  the  ^estio%  vatber  treated  of  the  positive  ordinanvces 
of  particular  eotrntriesv  thaki  illustnted  the  ^general  law. 
Aed  Uiough  the  latter  might  in  many  la  Aances  re-^Mct 
^Mit  which  was  a  principle  of  general  law,  they  'did  not 
Becessarily  or  always  agree  therewith.  But  so  hr  as  they 
go^  the  current  of  the  anthorities  shews,  that  the  geatfttll 
law  is  in  favour  of  the  Defendant  {a).  Lege  Rhodii 
eavetur^  vt  si  levandee  meois  gratid  jactus  merciumfacfus 
estj  cmtrimn  contrUnUi&ne  sardatHt^  quod  pro  tfmnibus 
datum  est;  pmnUng  at  the  voluntary  character  df  the 
sacrifice  made  for  the  preservation  of  the  whole.  And 
again  {b)y  Si  conservatis  mercibusj  deteriorfiteta  tfit  navis, 
atU  si  fuid  examuvoerit^  nulla  facienda  est  coUaHo^  ^a 
dissimiKs  earum  rertim  causa  sitj  quse  naois  graiid  pm-ef^ 
/ur,  et  earum  pro  quibus  mercedem  aliquis  acceperit;  man 
et  si  fcAer  incudem  ant  maUeumfi'egerit^  non  imptMreMr 
ei  qui  iocaverit  opus,  sed  si  voUmtate  veckn'um  vdpi*optef 
aiiquem  met^an  id  detrimenhmfacMn  sity  hoc  ipsum  setr^iri 
tportet*  So»  Cleiracq.(c)  La  contribution  doit  estre  des 
dommages  faits  ad  intra,  que  ceux  qui  sent  dans  Un  dvrri 
ont  deliberi,  qti  Us  ont  faite  et  eJtecute  par  eux  mesmes. 
Mais  ce  qui  vient  de  dehors,  ad  eaftra,  comme  le  dommage 
cause  peer  les  vents^  par  la  tenspestt,  ou  lefoudre,  oupetr 
Us  Pillars^  ^est  tout  ctoarie  simple,  qui  n*  entrepas  en  con^ 
tribution.  Wisbiof,  Article  i2^  Valin,  indeed^  in  his  work 
on  the  ordinances  of  the  Hans  towns  {d),  enumerates 


1 8 16. 
TTaylor 
Curtis. 


(a)  Dig.  lib,  14.  tit.  1*  //.  X.  dt  la  mer.     Ji^emem  d^Olcron. 
De  Lfge  Khoiid  iejactu.  /•  50.  J.  5. 

(b)  Ibid.  {d)    Tom,  a.  /iv.  3.   ///.  7. 
(r)  Chirac^  Uj  et  Coustumei  Dej  Avaries,  article  6. 
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among  other  heads,  average  which  arises  in  defending 
the  ship;  and  gives  the  ordinance  of  the  Hanstaams, 
.that  the.  expence  of  the  cure  is  general  average.  En 
combattant  pour  eviter  detre  pris  par  V  ennemi^  sans 
d^stinguer  en  ce  casj  si  le  matelSt  est  Uesse  les  armes  d  la 
maiUi  ou  ^il  rCest  qii  enfaisant  la  manceucre,    Mais  ^U 
est  blesse  hors  le  combat  en  fuisant  la  service  et  la  ma^ 
noewjre  ordinaire^  lesjrais  de  ses  pansemens  4r  nourriture 
lie  petcoerU  passer  pour  ovaries  communeSy  aitendu  qt^U 
fia  pas  refu  sa  blessure  pour  le  salut  commune.     Hercj 
however,  he  is  not  speaking  of  the  common  law  of 
EuropCf  but  of  the  ordinances  of  France  and  Ham- 
burgh.    So,  in  speaking  of  the  French  ordinances  (a), 
he  says,  that  the  wolinds  of  sailors  shall  be  general 
average.     Pothier  also,  in  his  Traite  des  Aoaries  {b\ 
is  speaking  of  specific  ordinances,  and  says,  that  where 
the  ordinance  is  that  the  cure  of  a  wounded  sailor  is 
general  average,  there  the  cure  of  a  wounded  passenger 
is  also  general  average.     Emerigon  (c)  says,  *^  if  the 
captain  thrbw  goods  overboard,  or  do  any  other  vo- 
luntary and  necessary  act,  ab  iutra^  which  occasions  a 
beneficial  sacrifice^  such  loss  shall  be  general  average. 
Mais  si  pendant  qxicn  est  engage  dans  ce  mauoais  pas,  on 
sauffre  de  dehors  quelque  dommage ,  soil  par  la  Jbrce  de 
la  tempete,  soil  par  le  talonage  sur  le  rocy  soil  par  la 
'catum  de  V  ennemiy  un  pareil  dommage  est  aoarie  sim-^ 
plcy  parce  qiiil  est  puremeul  fataly  i.  e.  irremediable^  it 
must  rest  where  it  falls,  as  a  casual  or  simple  loss;  aod 
in  a  former  passage,  he  says,  that  the  meeting  with  an 
enemy  is  a  sea  risk,  in  like  manner  as  a  rock  or  a  storm. 


(a)  P.  165.  article  6. 
{b)  Traite  des  AvarieSf  ii. 
4ax. 


{c)  Emerigofh  f.  617.  f.  la. 
Enumeration  des  Avaries  grot' 
ses  et  des  avaries  simplest  s.  41* 
n,  g. 

Though 
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^Hiough  Emerigon  here  seems  to  differ  from  Valin^  yet 
they  are  reconcileable.  In  a  subsequent  sentence  be 
quotes  Le  GtUdon^  which  puts  in  the  rank  of  simple  aver- 
tkgeB  all  loss  sustained  from  bad  weather,  or  making  water^ 
being- struck  by  cannon  shot,  or  boarded  by  pirates,  (a) 
In  the  Hans  towns  and  France  there  are  particular 
ordinances.  In  the  former,  Si  (&)  quis  fiautarum  con^ 
tra  piratas  strenue  dimicaverity  et  in  conflictu  Jbrte 
debilitationem  menibrorum  passtis  sit,  is  sanari  et  in 
€equalem  cantribtdionem  ex  navi  et  bonis  prastandam 
venire  debet,  Et  si  ad  taniam  debilitatem  pervenerity  ut 
sibi  de  victu  amplius  praoidere  nequeat^  tunc  ad  dies  vita 
iUi  de  alimentatiane  liberd  prospiciatur^  out  alia^  aqua 
donatio  pro  qualitcUe  rei  hoc  nomine  ei  qfferatur.  By 
the  ordonnance  of  Louis  the  XlVth  (r),  I^es  pan^ 
semens  et  nourriture  du  nuUelot  blessi  en  defendant 
le  naviref  sont  avaries  grosses  ou  communes.  There 
being  this  particular  ordinance  for  wounds  of  seamen, 
but  none  for  the  wounds  of  the  ship,  the  two  learned 
TiYiters,  Valin  and  Emerigon,  enquire  whether  it  extends 
to  damage  done  to  the  ship.  Valinj  as  an  inference 
rising  from  the  ordinance  for  the  wounds  of  sailors,  con- 
cludes, first  {d)f  confessing  all  writers  are  against  him, 
tliat  it  does:  but  he  draws  another  conclusion  contrary 
to  the  English  law,  for  he  puts  the  very  case  of  Coving" 


1816. 


(a)  Avarie  pit  coneerne  la 
fnarcbanJhe  est  empirancft  pour- 
riture,  degat,  mouilleure  Xeauy 
r^coutrag^  mitation  &  a^re* 
tiatioHi  sauvagesf  £<f  autrts  sem- 
hlahles  cbojesy  si  elks  precedent 
fear  fortune  de  mert  mauvms 
tempst  ou  pour  avoir  le  navire 
fiut  eaui  toucbe,  aborde  par  Us 
Pillarsf  tire  a  coups  de  canont 
le  tout  fait  attester  bf  apprecie. 


Guidon  de  la  Mer.  Des  Ana' 
rieSf  cbap,  v.  1.4. 

{b)  Kurieke,  Jus  Mariii' 
mum  Hanseaticum.  Titulus  14. 
De  *xtraordinarid  remunera^ 
tione  Jidelium  nautarum^  Arti' 
cuius  1$, 

(c)  Ordonnance  de  Louis  14. 
tit.  7*  Des  Avariest  art,  6* 

{d)  Falinf  torn,  %,  liv,  5* 
art.  6.  an  finemt  p,t^i'> 


ton 
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lti6.       idn  y.itobert5{a\  iitA d^Mes JteMftrai^td  th^  Aiieiribii 

s^ysy  tiiat  he  'no  decided^ »  a  judge  in  tlie  Prmch  Oakrt 
of  Adteiiraltjr.  But  in  both  writers^  tkb  is  oAly  flki  ia« 
fermeev  with reqieet  to  Ae  alUp^  drawn  from  tkeiFhefbeA 
ordihanee.  In  the  ordinatioes  of  the  Ham  tcmnsy  there 
18,  in  like  manner,  a  provision  respecting  wounded  aail- 
ors,  but  none  respecting  wounds  of  die  ship,  and  ano* 
ther  writer  concurs  in  inferring  thence^  that  it  extends 
not  to  die  ship.  Kuricke  {b)  on  the  Hetnseatic  tes,  who 
is  cited  by  Emerigon  (c),  says,  mynamaUa  tamen  navis  et 
inttrumetUa  in  cot^fUctu  cum  piraiisdepnwata  in  havariam 
non  veniunt^  sed  dammm  hoc  a  nauclero  ei  exerdioribus 
sareiencbifn  estj  for  which  he  cites  a  judgment  in  the 
court  of  DantziCf  1603.  24  Sq^L  Plassenbwrg  and 
cik^rs  V.  Damerau  and  others.  The  cure  of  the  wounds 
of  sailors  never  could  be  general  average  by  the  law 
oiEnglandy  becausethestatute  11  &  12  fF.  3.  c.  7.  f.ii. 
gives  them  retribution  in  another  way,  by  giving  power 
to  levy  on  the  owners  a  sum  not  exceeding  two  per 
cent  on  the  value  of  die  freight,  ship,  and  cargo.  If  it 
had  been  averi^  in  an  ordinary  way^  there  would  have 
been  no  need  of  these  retribudons.  So,  out  of  the 
wages  of  merchantmen,  a  deduction  of  six-pence  per 
month  is  made  to  provide  for  hospitals. 

Lens  and  Q^tey  Seijis.  in  support  of  the  rale.  It 
being  habitual  with  liiercbants  to  ttM  tossiEi  of  din  de^ 
scription  as  geneyAl  avbra^es,  it  ihdy  fairlv  b6  Mftft^d 
that  the  law  is  such.     This  case  falls  within  the  prin* 

(a)  Sera  deffteme  avmie  torn-  Art.  tz.  Ju  elh  Sp  dm  Gmidoiu 

mwm  si  fius€attfiree  ie  ^oHet  %  Faimt  Comment  166^  167. 

.     pour  le  Htitoer  de  la  pise^  ies  (h)  Tit.  t4*  art.  S'pt%e  f$. 

mats  se  rompentf  Us  nuules  li  (i)  Emeri^wh  tom.  z.  6s&i 
cordages    sont  emportes,    ^c. 

I  ciplea 
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tiples  which  have  been  laid  down  on  the  other  side. 
The  defence  of  the  ship  was  a  voluntary  undertaking 
to  do  that  on.  behalf  of  the  ship  which  should  be  for 
the  benefit  of  the  whole  concern.  To  the  argument, 
that  defence  is  a  doty,  ahd  so  this  loss  not  a  general 
average,  it  may  be  first  answered,  that  this  is  not  a 
question  between  the  mariners  and  the  owner  of  the 
ship,  btit  between  the  owners  of  one  sort  of  property, 
and  the  owners  of  another.  But  further,  although  it 
is  the  duty  of  the  crew  to  obey  the  master,  no  law  com- 
pels the  master  universally  to  fight,  but  only  certain 
persons,  and  in  certain  specified  cases.  It  is  not  such  a^ 
part  of  the  public  du^y  of  the  master  and  mariners,  that 
it  can  be  conadered  us  a  matter  of  course,  that  they 
should  enter  into  the  defence  of  the  vessel  against  such 
an  immense  disparity  of  force ;  it  is  no  part  of  their 
contract,  though  they  deserve  high  commendation  for 
defending :  whatever  risk  is  incurred  on  this  delibecation 
of  the  master  and  men,  it  is  a  voluntary  sacrifice  made 
by  persons  who  might  have  abstained  fi'om  it,  if  they 
had  thought  proper;  it' is  a  sacrifice  made  for  the  good 
of  the  whole,  and  it  proved  productive  of  that  good. 
They  did  not  expend  their  ammunition  for  the  par- 
ticular benefit  of  any  part  which  has  remained  to 
themselves  alone.  The  definition  of  a  general  average 
requires  that  it  should  be  a  voluntary  sacrifice ;  but  how 
&r  is  it  to  be  voluntary  ?  Not  absolutely  so.  In  cutting 
away  a  mast  to  preserve  the  ship,  you  give  away  that 
which  would  be  inevitably  lost  with  the  rest,  if  it  were 
not  given:  so  here^  all  would  have  been  taken,  *but 
for  this  voluntary  act  of  fighting.  The  ship  falls 
in  with  an  enemy,  the  master  deliberates.  *^  If  I  fight, 
I  shall  incur  expence  in  healing  the  wounded  sailors, 
I  shall  expend  my  ammunition,  and  receive  damage 
to  my  vessel,  but  I  probably  shall  save  something; 
and  if  I  do  not  fight,  I  assuredly  shall  lose  the  whole.'' 
Vol.  VI.  .  Tt  This 
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This,  then,  is  clearly  a  voluntary  and  deliberate  sacrifice 
of  a  part  for  the  sidce  of  preserving  the  rest:  it  is,  ist, 
deliberate;  idlj,  it  is  the  sacrifice  of  a  part ;  3dly,  the 
object  and  efiect  of  it  is  to  preserve  the  rest;  4tfa)y,  it 
is  06  intra,  and  voluntary.     All  the  required  qualities 
here  concur.      In  Birkley  v.  Presgrave,  Lord  Kempn 
C.  J.  says,  all  those  articles  which  were  made  use  of 
by  the  master  and  crew  upon  the  particular  emergency, 
and  out  of  the  usual  course,  for  the  benefit  of  the  whole 
concern,  and  the  other  expences  incurred,  must  be  paid 
proportionably  by  the  Defendant  as  general  average:  \i 
is  not  straining  the  case,  to  say  this  was  an  expeRditure 
out  of  the  conunon  course.      LMWrence  J.  traasbfes 
the  definition  of  PoMier;  he  says,   that  all  loss  which 
arises    in    consequence    of    extraordinary    sacrifices 
made,  or  expences  incurred  for  the  preservation  c^the 
ship'  and  cargo,   come  within  general    average,    and 
must  be  borne  proportionably  by  all  who  are  interested; 
and  that  natural  justice  requires  this.     Suppose  a  ship, 
for  the  purpose  of  avoiding  an  en^ny,  runs  down 
another  vessel,  as  is  sometimes  done^  by  which  the  first 
vessel  is  injured,  that  is  clearly  generai  average.     Wiii 
the  Court  then,  entertain  the  nice  distinction,  that  the 
one  way  of  fighting  a  vessel  is  general  average  the 
other  not  ?  The  only  other  cases  in  our  common  law 
books  not  before  cited  are  those  of  Docas/a  v.  ifewnhamy 
wherein  wages  and  expences  of  unshipping  a  cargo^ 
where  the  ship  had  put  into  port  for  the  general  safely, 
are  by  Butter  J.   considered  as  general  average,  and 
Plummer  v.  Witdmanj  which  is  to  the  same  efiect:  the 
charges  of  repairs,  powder  and  shot  expend^  and  the- 
cure  of  seamen,  are  in  like  manner  for  the  beneBt  of  the 
whole  concern.     The  doctrine  of  Man^lM  C.  J.  in 
Covington  v.  Roberts  {a)f  that  it  was  only  a  common  ses 


(«)  %  Term  Rep.  407. 
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risk,  to  put  up  an  unusual  press  of  sail,  does  not  operate        1816. 
against  the  Plaintiff,  that  certainly  was  a  common  sea      'p^ytoR^ 
risk ;  but  this  is  not  such  an  one.     A  common  sea  risk  is  v. 

that  which  does  not  require  the  deliberation  of  the  party  Cxmxis. 
to  determine  whether  it  shall  be  incurred  or  not.  A  case 
which  goes  to  illustrate  the  general  principle,  is  that  of 
the  Copenhagen  (a),  where  a  question  arose  concerning 
theexpence  of  transhipping  goods.  Sir  W.  Scott  J.  says, 
^^  General  average  is  that  loss  to  which  contribution  must 
be  made  by  both  ship  and  cargo ;  the  loss^  or  expence 
which  the  loss  creates,  being  incurred  for  the  common 
benefit  of  both,  and  therefore  the  expence  of  that  tran- 
shipment, or  rather  of  the  unloading,  seemed  to  have 
upon  it  the  character  of  a  general  average."  That  doc- 
trine is  applicable  to  the  present  case.  This  is  an  act 
done  in  the  hope  of  saving  the  ship  from  a  loss  which 
would  otherwise  be  inevitable.  This  being  a  voluntary 
act>  as  far  any  of  the  actoi*s  are  concerned,  must  be 
general  average.  Tlie  stat.  W.  3.,  for  encouraging  sea- 
men to  defend  the  ship,  applies  not  to  this  case;  It 
does  not  pro&ss  to  inquire  whether  the  seamen 
were  entitled  to  any  other  compensation  or  not. 
Neither  does  it  apply  to  wounded  sailors  merely, 
but  it  is  for  giving  a  reward  to  the  master  and  the 
crew  generally,  as  well  as  to  the  wounded.  Nor  is 
the  instance  of  seamen  contributing  to  hospitals  at  all 
analogous.  Therefore  the  matter  is  left  much  at 
large,  to  be  considered  on  principle.  It  is  not  true 
that  the  writers  on   general  law  all  draw  a   conclu-  1 

sicHi  in  fevour  of  the  Defendant.  The  passage  in 
the  Bhodian  law,  on  which  all  the  authorities  fpund 
themsdves,  is  highly  favourable  to  the  Plaintiff,  where 
jactus  mercium  is  put  only  as  the  instance.  In  Dobso?i 
V.  Wibcn  (i).  Lord  EUenborougA  C.  J.  acknowledge>  « 

(tf)  I  Robins.  294.  W  3  Campl,  486. 
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that  a  jettison  to  lighten  the  ship  is  not  the  only  fimn- 
dation  of  general  average,  but  it  must  arise  from  thal^ 
.    or  something  analogous.       The  Defendant   does  not 
contend  that  it  is  literally  confined  to  a  jachis  mercium. 
This  is,  in  the  very  terms  of  the  Rkodian  law,  proomni^ 
bus  daiumi     The  ammunition  would  not  have  been  de- 
stroyed, more  than  the  rest ;  it  would  all  have  been 
captured  together,  unless  for  this  exertion  against  the 
enemy.     Valin  says,  that  the  damage,  sustained  by  the 
ship  and  part  of  the  cargo,  in  fighting  to  avoid  being 
taken,  and  the  expence  of  curing  the  wounded  sailors^ 
are  the  subject  of  general  average.   It  is  said  that  Valin 
and  other  foreign  jurists,  are  of  little  authority  on  this 
point,  but  the  more  the  objection  to  them»  drawn  from 
the  assertion  that  they  are  treating  only  of  the  ordi* 
nances  of  particular  countries,  is  examined,  to  the  less 
weight  will  it  be  found  entitled.     Valin  is  not  a  mere 
commentator  on  the  JFr^ncA  ordinances,  his  work  was  in- 
tended as  a  commentary  on  the  general  law  oi  Europe  i 
it  Fs  known  that  the  ordinance  oi  Louis  XIV.  was  a  code 
compiled  from  the  laws  of  all  Europe,  by  order  of  that 
monarch ;  and  the  plaintiff  takes  his  stand  farther  back 
than  Valin^  and  says,  that  ordinance  itself  is  an  authority. 
Valin  (a)  does  not  ^y  that  the  repairs  of  the  ship  are, 
by  parity  of  reasoning,  from  the  instance  of  the  care  of 
the  wounded  sailors,  general  average,  as  is  supposed  on 
the  other  side :  he  puts  several  mstances,  and  says,  that 
the  repairs  of  the  ship  are  substantively  one  subject  of 
general  average,  though  Kuricke^  Casa  B^iSf  and  CaHo 
Targa  are  of  a  different  opinion  as  to  the  repairs  of  the 
ship.    Pothier  (i),  (and  a  greater  authority  could  not  be 
cited,)  agrees  with  Valin.    Kuricke^  in  his  commentaiy 
on  the  third  article  of  the  fourteenth  title  of  the  JusMst" 
rititttum  Hanseaticumf  cited  above,    expressly  guards 

{a)  Tom.  %,  int.  3.  tU»  7.  art*6*        {h)  Potbiert  torn  %.  partie  u 

J.  %•  art*  Z44«  p.  4aa« 

against 
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against  the  idea,  that  he  was  stating  this  as  the  law  of  the 
Hans  towns  only,  and  he  lays  it  down  as  the  public 
and  common  law  of  all  civilized  Europe  (a).    He  says, 
Hinc  estf  quod  etsi  corpora  libera  in  estinuUionem  et  con* 
tributionem  non  venianty  [dejure  civili,  L  2. 5. 2.  ad  L  Shod* 
dejact.']  nihilominus  communiter  de  jure  maritimo 
STATUATUB,  quod  si  quis  natdarum  inpugnd  turn  hostibus 
vel  piratis  vulneratusj  debilitahsSy  aid  occisusjuerit,  turn 
id  quodifUeresif  seu  damnum  exvulneratione^  debHitationey 
aui  necCy  resuUanSj  ac  porro  iota  mercesy  prcete^isioy  vecii- 
biliay  et  sepultura  defunctiy  in  grossam  Havariam,  et  cottt- 
munem  contributionem  ex  navi  et  mercibusy  pro  quorum 
d^efisione  tot  mahrumpassus  esfy  prtcstandam  veniat :  and 
he  cites  for  it  four  different  ^odes.     Jtts  Marity  Carol, 
art.  28.  Philip  IL  tit,  deNaufrag,  art.  2.  Jus  Danic.  c.20. 
and  Statut.  Hamburg,  part  2.  tit.  14!  art.  42.    Emerigon 
saysy  it  is  true,  that  the  meeting  an  enemy  is  aperil  of 
the  sea,  and  the  subject  of  particular  average  only.     A 
loss  occasioned  by  fn  hostile  ship  firing  on  the  vessel, 
before  she  had  time  to  surrender,  or  a  shot  fired  after 
her  surrender,  would  certainly  be  a  peril  of  the  sea ;  but 
this  is  not  that  case,  this  is  a  loss  occasioned  by  the  vo- 
luntary act  of  the  master  and  crew,  this  is  noljatal,- 
there  is  no  inevitable  necessity.     The  passage  Emerigon 
cites  from  Le  Guidon  does  not  necessarily  suppose  an 
engagement :  it  even  sec^ns  not  to  contemplate  an  en^- 
gagement :  he  speaks  of  a  ship  making  water,  boarded 
by  robbers,  receiving  a  shot,  {tire  a  coup  de  'canony) 
which  may  be  in  a  pursuit,  or  in  order  to  bring  her  to; 
it  does  not  appear  that  the  author's  attention  was  drawn 
to  this  case  of  an  engagement,  and  of  wounds  received 
by  the  ship  in  her  defence.     But  Emerigon  (£),  and  the 
French  ordinance,  and  the  Rans  towns  ordinances,  and 
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(a)  P.  246. 

(i)  Ciia.j.4i«  DivtjioniS. 
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dXhoCleiracqy  a  great  authority  on  this  point,  and  Finttiuf^ 
all  of  whom  he  cites,  all  concur  as  to  damage  done  to 
the  sailors,  and  only  differ  as  to  the  damage  done  to  the 
vessel.  Clciracqy  in  his  commentary  on  the  judgments 
pronounced  on  the  laws  of  Oleron  {a\  says,  Ei  si  en 
$e  defendant^  oti  combatant  centre  V  ennemy  ou  les  Jowr- 
hansj  il  est  mtdile^  oa  rendu  perclus  et  irUiabile  a  travaiOer 
le  reste  de  sa  vie,  il  attra  du  pain^  tant  qu*  il  vivrOj  atix 
depens  du  nccuire  et  de  la  cargaison,  et  ce^st  aoarie grosse^ 
And  he  cites  Hanze  Hieui*  Art.  3  ;.  Charles  quints  art. 
ay.  4*  28-  Arg.  legis  secundum  Julianum  et  ibi  Barth.  et 
L  cum  duobus  ss.  quidam  D.  pro  socio,  and  the  following 
passage  from  Grotius.  In  societate  navali  adversus  jn- 
ratas  utilitas  communis  est  ipsa  defensio,  Solent  estimari 
ncpves,  et  qua  in  navi  sunt,  atque  ex  his  summa  confici,  ut 
damna  que  eveniunt,  in  quibus  sunt  et  vulneratonaa 
impendia,Jerantur  a  doininis  navium  et  mercium  pro  parte 
quain  habeiit  in  ed  summd.  Et  hac  quidem,  qwe 
diximus  hactenus,  ipsi  jitri  nafura;  sunt  consentanea,  {b) 
Grotius  here  is  speaking  on  the  head  of  contracts,  and 
says,  that  where  ho  contract  subsists,  the  question  ought 
to  be  decided  by  natural  jubiicc  and  natural  law. 
This  is  a  strong  confirmation.  This  and  tlielaws  of  the 
Hans  towns  ai*c  cited,  because  they  are  a  commentary 
oh  the  system,  the  opinions  of  legislatures  on  the 
question.  So,  a  writer  of  our  own  country  says  "  al' 
extraordinary  charges,  proceeding  from  endeavours  to 
preserve  the  ship  and  cargo,  and  the  damages  resulting 
from  the  measures  taken  for  that  purpose,  constitute 
and  are  commonly  accounted,  a  general  or  gross 
average,  as  the  ordinance  of  Hamburgh  explains  it, 
(No.  981.)  of  which  expences  and  damages,  that 
ordinance,  (No.  983.)  particularly  enumerates,  1.    all 

{a)  Cleinuq,  Us  ei  eotutumes         {h)  Grot,   De  Jur,   BM   et 
de  la  mer.     Art,  6.  pi*  3*p'Z^*    Pacts,  lit*  a*  r.  1 2.  j.  25. 

damage 
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damage  that  a  ship  Buffers  in  her  apparel  and  cargo, 
in  defendmg  her  against  an  enemy,  privateer,  or  pirate; 
5.  what  may  be  expended  in  the  cure,  and  extraor^ 
clinary  attendance  on  either  officers  or  sailors,  wounded 
in  defence  of  the  ship ;  and  also^  what  rewards  may  be 
promised  by  articles  to  the  widows  and  children  of 
those  who  may  unfortunately  lose  their  lives  in  the 
engagement;   6.  the  extraordinary  gratuity  which  a 
master  may  have  promised  his  men,  to  animate  them  to  a 
stout  defence,  or  salvage    of  the  vessel  (a).     Magens 
adopts  this  doctrine  as  an  ordinance  of  Hamburgh  ;  it  is 
therefore,   as  well  the  opinion  of  Magens^  as  of  an 
eminent  civilized  country.    So,  another  author  (i),  com- 
menting on  the  9th  article  of  the  laws  of  Oleroriy  saitb, 
<<  And  in  the  same  manner  it  is  ordained  to  make  an 
equal  contribution  for  damages  sustained  by  rovers  and 
pirates ;"  [which  m\ist  necessarily  mean  in  the  defence^ 
as  all  writers  agree  that  goods  captured  by  pirates  are 
not  the  subject  of  contribution ;]  '^  the  good  design  of 
which  law,  is,  to  excite  every  individual  mariner  an4 
other  person  in  the  ship,>  to  do  his  duty,  to  which  the 
consideration  and  apprehension  of  his  own  particular 
risk  will  not  a  little  contribute."    The  several  parts  of 
this  case  must  be  divided,  and  it  is  extraordinary,  that 
the  legislature  of  Hambttrgk  made  this  ordinance  con- 
trary to  the  decision  cited  by  Kuricke  respecting  damage 
to  the  ship.    Emerigon  himself,  though  he  denies  that 
the  damage  to  the  ship  is  general  average,  yet  has  a 
separate  section  in  which  he  calls  matelots  blesses  general 
average.    Not  a  single  writer  says  that  seamen's  wounds 
are  ntf  general  average.     As  for  the  expenditure  of 
,  powder,  it  comes  literally  within  the  term  jactus .-  it  is 
thrown  overboard^  and  it  is  so  disposed  of  for  the  bene- 


181& 


{a)  Mtigffu  OH  Imurancest 

voL  i.  p.  64*««57« 

Tt  4 


C*)  Treatise  OH  the  D^fmnk/B 
of  the  Seat  27a4>  p*  93* 

fit 
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1816.        fit  of  others:  it  is  equally  voluntary,  as  the  throwing 

Tatlok       ®^^^  of  goods  for  lightening  the  ship. 

^•^-  Cur.  ado.  xmlL 

CtaixSi 

GiBBS  C.  J.  on  this  day,  after  stating  the  pleadings  and 
the  evidence,  now  delivered  the  judgment  of  the  Court. 
The  question  in  this  case  is,  whether  the  articles  on  which 
'  the  Plaindfli  seek  to  recover,  do  or  do  not  fall  under  the 
denomination  of  general  average,  as  it  is  understood  by 
merchants  in  this  country.  The  doctrine  of  general 
average  has  its  origin  in  the  Bhodian  law,  td  si  leoanda 
mads  gratia  jactus  mercium  foetus  esty  omnium  contrSm^ 
Hone  sarciaiuri  quod  pro  omnibus  datum  est.  Different 
countries  of  Europe  have  made  different  regulations,  all 
professing  to  be  founded  on  the  Bhodian  law,  and  dif- 
fering from  each  other.  The  commentators  on  them 
have  also  differed.  We  have  no  such  regulations  in 
this  country,  and  must  therefore  expound  the  law,  as  it 
afiects  this  question,  upon  principle.  The  losses  for 
which  the  Plaintifis  seek  to' recover  this  contribution,  are 
of  three  descriptions :  first,  the  damage  sustained  by 
the  hull  and  rigging  of  the  vessel,  and  the  cost  of  bar 
repairs;  2dly,  the  expence  of  the  core  of  the  wounds 
received  by  the  crew  in  defending  the  vessel;  3dly, 
the  expenditure  of  powder  and  shot  in  the  engage- 
ment Nothing  in  foreign  jurists  ought  to  govern 
our  judgment  on  these  points,  unless  they  have  been 
sanctioned  by  received  principles,  decided  cases,  or  the 
general  usage  of  merchants.  But  we  find  none  of  these 
lights  that  might  guide  us.  We  have  been  so  long  in- 
volved in  war,  that  similar  circumstances  m^  have 
been  of  general  occurrence^  and  similar  claims  would 
have  been  made  on  the  one  side,  and  allowed  and  sub- 
mitted to  on  the  other,  if  they  were  founded  in  law : 
but  this  has  not  been  the  case^  these  losses  must  there- 
15  fore 
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^fore  be  taken  not  to  fall  within  the  description  of  gene- 
ral ETerage.  If,  however,  it  came  within  the  principle, 
it  would  equally  be  due  to  the  Plain tifik,  though  this 
were  the  first  instance  in  which  the  claim  had  been  pre- 
ferred. The  measure  of  resisting  the  privateer  was  for 
the  general  benefit,  but  it  was  a  part  of  the  adventure. 
No  particular  part  of  the  property  was  voluntarily  sa- 
crificed Yor  the  protection  of  the  rest.  The  losses  fell 
where  the  fortune  of  war  cast  them,  and  there,  it  seems 
to  me,  they  ought  to  rest.  It  therefore  follows,  that 
these  losses  were  not  of  the  nature  of  general  average, 
and  that  the  Plaintiffs  cannot  recover.  The  rule  there* 
fore  must  be 

Discharged. 
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' * ' 

Taylor 

Curtis. 


(IN  THE  EXCHEQUER.CH AMBER.)       /a^Y'2./o, 

EVERARD   V.  PaTERSON.    .  ^"^  *^* 


'^I^HIS  was  a  writ  of  error,  brought  to  reverse  a  judg- 
ment of  the  Court  of  King's  Bench,  which  had 
passed  for  the  Plaintiff  in  an  action  of  debt,  wherein 
the  first  count  shewed  a  submission  to  arbitration,  so 
that  the  award  were  in  writing,  made  under  the  hands 
of  the  arbitrators,  and  ready  to  be  delivered  on  or  be- 
fore a  day  named,  and  averred  that  the  arbitrators,  in 
due  manner,  and  before  the  day  named,  duly  made 
their  award  in  writing.  The  second  count  was  debt 
on  an  insimtd  computasset*  The  Defendant  below 
pleaded  that  the  Plaintiff  ought  not  to  mamtain  his 

« 
CQ  two  coontB,  one  of  wbich  U  |Mid|  the  Court  may  revene  it  at 
affinn  it  as  to  the  second  count,  .  . 

action, 


Where  a  sub- 
imsnon  is  ^  io 
that  the  award 
be  in  writing 
under  the  band 
of  the  arbitra- 
tor/' it  must  be 
shewn  in  plead- 
ing that  the 
award  is  under 
hand,  as  well 
as  in  wridng. 
Where  en- 
tire judgment 
is  given  for 
the  Plaintiff 
to  the  first,  and 
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actkm,  because  be  had  before  recovered  judgment  oxr 
the  same  bond :  the  Plaintiff  below  replied  Tud  iid  re* 
cordy  and,  on  an  issue  thereon  joined,  had  judgment. 

Ndlan,  for  the  Plaintiff  in  error^  made  two  objeo 
tions ;  ist,  that  the  award  was  not  shewn  to  be  under 
the  arbitrators'  hands ;  2dly,  that  the  plea  of  md  tiel 
record  did  not  answer  the  count  on  the  tnsiimd  compii^ 
tassetj  and  that  the  Plaintiff  therefore  was  bound  to 
have  signed  judgment  on  the  count  which  remained  un^ 
answered,  and  his  omission  so  to  do  was  a  di&continu* 
ance  of  the  whole  action.  As  to  the  first  point,  he 
urged  that  the  special  authority  of  an  arbitrator  must 
be  strictly  pursued,  and  shewn  in  pleading  so  to  be,, 
and  cited  to  that  effect  Hodsden  v.  Harridge  (o),  Hen- 
dersofi  v.  Williamson  (i),  Thaire  v.  Tkaire  (c);  and  in 
the  report  of  that  case  in  Pulmer^  Doddridge  J*  compared 
it  to  the  case  of  a  power  to  revoke  uses  by  deed  under 
hand  and  seal,  where  a  revocation  under  seal  only 
would  be  clearly  bad.  S.  P.  Gerden£eld  v.  Lane  (rf).  ScoU 
v.  Scott  (e).  Sallows  v.  Girling  {/).  Cohembel  v.  Cokmi^ 
bel{g).  I  Ro.  Ab.{h)  Wright  v.  Wakeford(i).  Doeexdem. 
Man^ld  v.  Peach  {k).  Doe^  on  demise  ofHodgktss^  v. 
Pearce  {I).  Upon  the  second  objection,  to  shew  that 
when  the  plea  does  not  answer  |he  whole  declaration, 
the  Plaintiff  may  and  ought  to  sign  judgment  by  nil 
dicit  for  the  ))arts  which  are  unanswered,  he  dted 
Wooduoard  v.  Robifison  (m).     Etirl  of  Manchester  v. 


(a)    %  WiUMms*s  Saunders ^ 
61.  G.  note  3. 

{b)  I  Sir.  116. 

(c)  %  Ro.  Rep.  183.  and  a43« 
S.  P^  Palnu  109.  and  zi». 

{d)  Palm.  Ill* 
.    {e)  iBuUuiio. 

if)  C^*  ^^^  *17' 


(g)  a  MotL  77. 
{A)  I  Roiyihr.  ArbitrMimfUiB. 
page  245.  pL  zs- 
(j)  jintef  iv.  214. 
(k)  a  Matde  ^  Sei^.  576. 
(!)  Ante,  vL  40a. 
(m)  I  Sir.  $03* 

Vale 
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Vale  (a).  Vincent  v.  Beston  [b).  And  that  if  he  does 
not,  but  pleads  over,  it  is  a  discontinuanee,  and  he  ean- 
not  maintain  any  judgment  at  all.  Tippet  v.  May  (c). 
{^The  Court  expressed  a  decided  opiaion  that  the  point 
made  did  not  here  arise,  for  the  pleu  did  purport  to 
ansifer  the  whole  scope  of  the  action,  though  thetaatter 
pleaded,  that  the  Plaintiff  had  recovered  one  half  of 
his  demand,  was  not  an  efiectual  bar  to  his  action  for 
the  other  half,  and  the  Plaintiff  might  have  taken  ad- 
vantage of  the  weakness  of  the  plea  upon  demurrer, 
but  if  he  omitted  to  demur,  he  did  not  thereby  discon- 
tinue his  action.] 


1816. 

^      ^-     ' 
Eybraro 

'Urn 

Paterson. 


Littledaley  contra^  contended  that  the  words  "  duly,'* 
and  '<  in  due  manner,**  involved  the  allegation  that  the 
award  was  made  with  those  formalities  which  the  sub- 
mission required,  and  were  equivalent  to  an  express 
averment  that  the  award  was  made  under  the  hands  of 
the  arbitrators.  If,  indeed,  the  award  were  not  made 
in  conformity  to  the  submission,  it  would  be  uq  award ; 
so  that  the  bare  allegation  that  they  made  their  award, 
comprised  an  averment  of  all  the  qualities  that  the  award 
ought  to  possess;  or,  at  all  events,  the  omission  more 
fully  to  set  out  the  requisites,  could  only  form  an  objec- 
tion on  special  demurrer.  It  was  a  test  of  suf&cient 
certainty,  if  an  issue  could  be  taken  on  the  allegation  • 
and  an  issue  joined  on  a  plea  of  *^  no  award,"  must 
be  found  for  the  Defendant,  unless  the  award  produced 
in  evidence  possessed  all  the  requisites  of  the  submission, 
for  it  would  not  otherwise  be  in  due  manner  made*  In 
Dudlaw  V.  Watchom  {d)  an  averment  that  no  writ  of 
capias  ad  satitfaciendwn  was  *^  duly"  sued   out,    was 


{a)  I  mHiamj*4  Satrnden,  aS. 
notf  3. 
W  I  U.  Raj.  yj6. 


(c)  1  Bos.  ^  PulL  41U 
{d)  i6Eajtf  3^. 


held 
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V. 

Patemqk. 


held  to  be  satisfied  by  shewing  that  no  writ  of  capias  ad 
satisfaciendum  yfBB  sued  out  in  such  a  manner  as  the 
practice  of  the  Court  warranted.  l_GiBbs  C.  J.  In 
DiuUam  v.  WaUhorn  the  word  duly  is  followed  by  a  re- 
ference to  the  custom  and  practice  of  the  Court.]  It  is 
unnecessary  to  aver  many  circumstances,  which  must 
nevertheless  appear  in  evidence,  being  required  by  law; 
as,  for  example,  the  statute  of  frauds  (a),  where  by  the  ict 
section,  leases,  by  the  3d  assignments  and  surrenders,  by 
the  4th  agreements,  by  the  17  th  sales  of  goods,  and  bj 
the  statute  3  &  4  Ann.  c.  9.  s.'  i.  promissory  notes,  must 
be  made  in  writing,  and  under  the  hand  of,  or  signed 
by,  the  parties,  yet  compliance  With  the  statutes  in 
these  particulars  need'  not  be  averred.  EUiait  v. 
Cocper{b).  S.  P.  Taylor  v.  Dobbins  (c),  there  cited. 
So,  it  needs  not  to  be  alleged  that  a  bill  of  exchange 
was  made  according  to  the  custom  of  merchants. 
Ereskine  v.  Murray  {d).  S.  P.  Smith  v.  Jdrves  {e),  So^  in 
debt  on  a  bail-bond,  it  need  not  be  averred  that  it  was 
assigned  iiccording  to  the  form  of  the  statute.  Dawes  v. 
Patworth  {/).  And  though,  in  an  anonymous  case  (g), 
it  was  once  said,  that  in  pleading  a  will  of  land,  it  was 
necessary  to  shew  that  it  was  executed  according  to  the 
statute,  because  a  will  is  wholly  the  creature  of  statute, 
yet  it  is  unnecessary  so  to  do,  and  the  pracdce  is  uni- 
versally contrary.  (To  which  the  Court  assented.) 
Tlie  authority  of  the  old  cases  on  awards  is  now  much 
slighted :  moreover,  in  Thaire  v.  Tliaire^  Gardenfidd 
V.  Lane,  Columbel  \%  Columbelf  and  Scott  v.  ScM,  it 
appears  that  the  requisites  were  not  in  fact  pursued  by 
the  award.  The  case  of  Henderson  v.  Williamson  oe- 
curred  so  soon  after  the  statute  4  Jnn.  c.  16,  for  spe- 
cial demurrers,  that  the  Court  may,  in  their  decidon  on 


(a)  99  Can  »•  e.  3. 
C^)  jk  Ld^Rajm^  Z376* 
(0   i5/r.399. 


(e)  IhU.  1484. 


agen- 
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a  general  demurrer,  have  conformed  to  the  earlier 
cases,  though  the  objection  taken,  in  truth,  only  went 
to  the  form.  In  Bowdell  y.  Parsons  {a)  the  Court  of 
King's  Bench  held  that  by  this  statute  an  averment  of 
request  might  be  dispensed  with,  and  that  the  Court 
should  give  judgment  according  to  the  very  right  of  the 
cause,  by  the  aid  of  which  right  this  Court  may  also 
affirm  the  present  judgment  for  the  Plaintiff. 

Nolan,  in  reply.  The  authority  of  DoddridgCi  the 
author  of  Shepherd's  Tauchstoney  is  of  great  weight* 
The  case  of  The  King  v.  lAfme  Regis  {b),  where  the 
effect  of  the  words  f^  duly  elected"  underwent  much  dis- 
cussion, aud  it  was  held  that  they  did  not  supply  the  plac^ 
of  an  allegation  of  the  circumstances  of  the'  election, 
disposes  of  the  argument  raised  on  the  words  '^  duly," 
and  *<  in  due  manner  :**  but,  secondly,  if  the  word 
"  duly,"  standing  by  itself,  would  suffice,  yet  the 
PlaintifF^imself  explains  what  he  thereby  means,  by 
adding  the  words  *<  in  writing,"  and  thereby  impliedly 
excluding  from  the  award  the  character  of  being  under 
the  arbitrator's  hand.  In  four  of  the  cases  dted  the 
fact  how  the  award  is  made  no  otherwise  appears 
than  on  the  pleadings.  The  case  in  i  Mo,  Ah.  ^25.,  is 
distinct  firom  Thaire  v.  Thaire^  and  is  therein  cited. 
Wherever  a*  special  authority  is  created,  those  who  give 
it,  have  the  right  to  annex  to  it  their  own  terms,  and  a 
compliance  with  them  is  matter  of  substance,  and  must 
be  shewn  in  pleading. 

Cur,  adv.  tmlt. 

On  this  day  Gibbs  C.  J.  delivered  the  opinion  o| 
the  Court,  that  the  Haintiff  in  error  was  entitled  to 
reverse  the  judgment,  so  far  as  it  respected  the  first 
count;  but  that  the  Defendant  in  error  was  entitled  to 
maintain  his  judgment  on  the  last  count. 

{a)  io£«/f,359«  W  I  Doug* 'j^* 
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May  »7.  CrESWELL  ».  PaCKHAM. 

After  judg-  TPHE  declaration  contained  three  special  counts,  and 
Plaintiff  on  dc-  ^^  money  counts.  The  Defendant  demurred, 
muirer  without  alleging  that  the  said  declaration  and  the  matters'there- 
"^^  dl"*^  in  contained  were  not  sufficient  in  law.  The  Plaintiff 
^gesajtessed,  joined  in  demurrer,  averring  that  the  declaration  and 
the  Court  will  the  matters  therein  contained  were  sufficient.  TTiere 
n^pcrmit  the  ^^  ^^  argument,  and  the  judgment  was  entered  gene^ 
move  in  arrest  i^ly?  ^^  ^^  declaration  was  sufficient.  A  writ  of  in- 
of  judgment  quiry  was  afterwards  executed,  evidence  was  given  upon 
Suit  thfda*."     *®  special  counts,  and  general  damages  were  found. 

masses  appear 

to  be  partly  Heyw>od  Serjt.  had  on  a  former  day  obtained  a  rule 

given  upon  a     nisi  to  arrest  the  judgment  in  this  case  on  certain  ob- 

count  which       ,      ,         ^     ^i_  •  i 

cannot  be  sus-  jections  to  the  special  counts. 

tained,  because  ,  ,  >         , 

the  Defendant       Best  Serjt  in  shewing  cause,  took  a  preliminary  ob- 

had  the  oppor-  jection,   that  according   to    the   case   of  Edxcards   v. 
ceptine  to^^hat  Blunt  (fl),  no  motion  in  arrest  of  judgment  can  be  en- 
count  on  de-     tertained  after  judgment  on  demurrer, 
murrer. 

Hexfwood  in  support  of  his  rule.  The  ca»e  cited  is 
gbod  law,  but  the  reason  does  not  extend  to  the  present 
case.  The  reason  is,  that  no  one  shall  be  heard  to  tell 
the  Court  that  the  judgment  they  have  given  aa  mati^e 
deliberation  is  wrong,  unless  they  do  it  through  the  so- 
lemnities of  a  court  of  error ;  but  this  motion  being  made 
after  a  writ  of  inquiry  executed,  but  before  final  judg- 
ment, is  not  attended  with  that  inconvenience;  and  the 
objection  on  which  the  motion  is  grotmded  could  not 
have  been  taken  advantage  of  in  any  earlier  ftage  of  die 
proceedings,  for  it  is  this :  the  declaration  containing 
certain  counts  which  were  good,  and  certain  which  were 

{a)  I  Sir.  4a6. 

bad, 
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Ijadj  the  jury  have  assessed  general  damages,  for  which 
an  entire  judgment  cannot  be  supported.  But  it  could 
not  be  foreseen  before  the  writ  of  inquiry  executed,  that 
the  jury  would  not  assess  separate  damages  on  the  good 
counts  alone,  instead  of  assessing,  as  they  have  here 
done^  general  damages  upon  all  the  counts :  therefore 
the  Defendant  could  not  sooner  object. 


1816. 


Cll£SWEL{< 

Packham, 


By  The  Court.  The  doctrine  of  that  case  of  Edwards 
V.  JBlufU  is,  that  where  the  Defendant  might,  on  arguing 
the  demurrer,  have  availed  himself  of  the  exception,  he 
shall  not  afterwards  move  in  arrest  of  judgment.  The 
Defendant  might  have  taken  this  exception,  in  sub- 
stance on  the  demurrer,  for  he  might  have  objected  to 
the  vitious  counts,  and  having  obtained  judgment  on 
them,  aio  damages  could  ever  have  been  assessed  thereon. 
And  he  is  not  without  remedy  by  writ  of  error.  It  is 
more  convenient  to  adhere  to  that  practice,  than  to  in- 
dulge the  Defendant  with  relief  now  on  motion.  Though 
I  am  aware  of  the  new  view  in  which  the  objection  pre- 
sents itself,  namely,  that  judgment  cannot  be  with  pro- 
priety entered  for  these  general  damages ;  yet  it  is  more 
convenient  to  compel  parties  to  come  in  the  first  in- 
stance with  every  objection. 

Rule  discharged. 


CASES  IN  EASTER  TERM 


Maj  27.        Fox,  Demandant ;  Bembow,  Tenant ;  Earl 
Gow£R  and  Others,  Vouchees. 

The  Court  wiU  J^EYWOOD  Serjt.  moved  to  amend  the  warrant  of 

not  amend  a  attorney  in  this  case,  by  adding  after  the  words  "  to 

torney,  because  gain  and  lose  in  a  plea  of  land,''  the  words  «  against 

it  is  the  ace  of    Richard  Fox:'      ** 

the  party.  ^ 

The  Court 
will,  on  the  last      But  the  Court  peremptorily  refused,  as  they  before  had 

day  of  term,     frequently  done,  to  amend  a  warrant  of  attorney,  which 

don  either  for    ^^  ^he  act  of  the  party:  if  the  warrant  of  attorney 

amending  or     had  the  desired  effect  without  amendment,  the  amend- 

l^vS^*"^  ^^  '"^"^  ^^  unnecessary ;  if  the  amendment  would  alter 

the  effect  of  the  act  of  the  party,  the  Ck)urt  ought  not 

to  allow  it, 

Heyooood  then  prayed  that  it  might  pass  without 

Smendment,  it  appearing  by  the  pracipe^  ingrossed  at 
^e  head  o(  the  warrant  of  attorney,  that  the  plea  of  land 
in  which  the  attorney  was  to  be  constituted,  was  be- 
tween Richard  Fox  and  Bembau).  (a) 

But  the  Court  persisted  in  adhering  to  their  rule  of 
not  entertaining  on  the4ast  day  of  term  motions  which 
required  such  minute  and  critical  attention  as  those 
which  relate  to  .recoveries,  and  refused  the  application. 

(«)  Forjttr,  Demandant,  &c«  ante,  vi.  3  7 j* 


coveries. 


SND  OF  £A0T£R  TEIUU 


AN 


INDEX 


OF    THE 


PRINCIPAL  MATTERS 


CONTAINED  IN  THIS  VOLUME. 


I. 


ABATEMENT. 

^VVTHERE  a  Defendant  sued 
▼  ▼  by  »  wrong  name,  omits  to 
plead  in  abatement,  and  suffers  the 
Plaintiff  to  proceed  to  judgment, 
though  he  never  has  appeared  to 
the  wrong  name,  this  court  will  not 
interfere  to  set  aside  the  proceed- 
ings.    Smith  V.  PaUen.    Page  1 15 

2.  If  a  plea  commencing  in  abate- 
ment shew  matter  in  bar,  and  con- 
clude in  abatement,  il  is  a  plea. in 
abatement,  not  in  bar.  587 

3.  And  ttiQ^Defendant  cannot,  by.  any 
election  subsequent  to  the  time W 
plea  pleaded»  convert  it  to  a  pleit 
iabar.  /  ib: 

4.  A  plea  in  abatement  that  the  J^ 

\oh.  VL  • 


fendant  jointly  with  16  others  con« 
tracted,  imports  that  the  Defend** 
ant  jointly  wiih  16  others,  and  with 
no  more,  contracted.  Page  587 
5.  And  if  there  were  more  joint  coi^ 
tractors  than  seventeen,  the  plea  is 
disproved.     Godson  v.  Good.       ib* 

ABSTRACT, 
.S^  Title. 

ACCEPTANCE, 
See  Bills  of  Exchange^ 

ACTION  UPONtHE  CASE, 

illH^MeAMENDMBNT,'lS.   PlEADKB, 

1¥.'4. 

1.  Several  tort  feasors  who  unite  in 

'  an  injurious  act,  may  be  sued  each 

one  singly.     *  29 


i 


Uu 


2.  One 
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ACTION,  ^c. 


AFFIDAVIT,  Ac 


2.  One  who  Id  the  exercise  of  a  public 
function^  destitute  of  emolument, 
which  he  is  compellable  to  execute, 
acting  without  malice,  and  accord- 
ing to  his  best  skijl  and  diligence, 
and  obtaining  the  best  information 
he  can,  does  an  act  ^hich  occa- 
sions consequential  damage  to  a 
subject,  is  not  liable  to  an  action 
for  such  damage.  ^^K^  ^ 

3.  The  trustees  of  a  turnpike  road, 
empowered  to  mdce  watercourses 
to  prevent  the  road  from  being 
overflowed,  directed  their  surveyor 
to  present  a  plan  for  carrying  off 
the  water  of  an  adjacent  brook : 
he  recommended,  and  on  that  re- 
conunendation  they  adopted,  and 
caused  him  to  make,  a  wide  chan- 
nel from  the  road,  gradually  nar- 
rowing, and  conducting  the  watQr 
into  Uie  ordinary  fence  ditches  of 
the  Plaintiff's  land ;  which  were  in- 
sufficient to  discharge  it,  and  his 
land  was  consequently  oversowed. 
Held  that  no  action  lay  against  the 
chairman  .of  the  trustees  who 
signed  the  order  for  cutting  the 

*    trench.     ^uUon  v.  Clarke.  29 

ACTION,  LIMITATION  OF. 
1.  If  a  statute  directs- that  an  action 
shall  be  commenced  within  six 
months  after  the  matter  or  thing 
for  which  such  action  shall  be 
brought,  and  in  consequence  oPthe 
cutting  ^f  a  trench,  a  fall  of  rain 
causes  the  Plaintiff's  land  to  be 
overflowed,  first,  within  six  months, 
and  again,  after  six.  months  from 
cutting  the  trench,  whether  the 
action  miist  be  brought  within  six 


months  from  the  cutting  of  the 
trench,  or  within  six  months  from 
the  perception  of  the  first  prejudi- 
cial effect,  or  whether  it  may  be 
brought  within  six  months  from  the 
last  injury,  quare,  Suiton  v.  Clarle. 
Page  29 
2.  A  statement  by  a  debtor  made  to 
an  executor  that  the  testator  al- 
ways promised  not  to  press  the 
Defendant  for  a  debt,  is  not  evi- 
dence to  pi-ove  a  promise  made  to 
the  testator  to  pay  within  ax  yeass. 
Ward  V.  Hunter.  211 

ACCOUNT, 
See  Payment.    Insui^ancx,  II.  2. 

ADMINISTRATOR,    • 
See  Executor. 

AFFIDAVIT, 
AndteeARBirnATHks.  Pbactick,!. 

1.  It  is  not  necessary  that  an  pflidavit 
made  by  the  Defendant  in  the  cause, 
stating  his  abode  and  styling  bim 
Defendant,  should  also  contain  the 
addition  of  his  degree.  Ammymmu. 

7S 

2.  In  an  action  i^nst  two,  not  bail- 
able, one  Defendant  may  before 
declaration  well  style  his  affidftrita 
**  in  a  cause  of  A.  against  B.  who 
is  sued  with  C"  MackenxU  v. 
Martin.  286 

AFFIDAVn  TO  HOLD  TO 
BAIL, 

And  see  Insolvent,  5. 
1.  An  affidavit  to  hold  to  bail  on  pro- 
missory notes,  must  state  that  the 
Defendant 


ALIEN  ENEMY. 

Defendant  is  indebted  ''  to  the 
Plaintiff/'  Bdbiy.  Bailey.  Page25 
^.  The  Court  will  not  discharge  the 
Defendant  out  of  custody  on  a  de- 
fect in  the  affidavit  to  hold  to  bail, 
after  he  has  given  bail  to  the  she- 
riff, and  bail  to  the  action,  which 
laat  have  rendered  him.  Showman 
▼•  JFkalley.  185 

Ss,  An  affidavit  to  hold  to  bail,  stating 
that  the  Defendant  is  indiebted  to 
the  Plaintiff,  for  goods  sold  and  de- 
livered to  the  Defendant,  not  saying 
« l)y  the  Plaintiff,"  is  bad. .  Fenton 
r.  EUU.  192 

4.  A  supplemental  affidavit  to  hold  to 
bail  not  allowed.  ib. 

5.  An  affidavit  to  hold  to  bail  for  the 
**  hire  of  carriages  hired  to  the  de- 
fendhnt,**  and  for  "  work  and  labour 
done  for  the  defendant,'*  not  add- 
ing at  his  request,  held  sufficient. 
BrcfiBn  v.  Gamier.  389 

6.  Affidavit  to  hold  to  bail,  stating 
that  the  Defendant  is  indebted  to 
the  Plaintiff  as  indorsee  on  a  bill 
drawn  by  a  stnmger,  is  insufficient. 
Humphries  v.  fVinslauf.  531 

AGREEMENT, 
See  Goods,  Contract  for  S  alb  of. 

LlSSOR  ANOLftSSEE,  1.    StaMFS. 

Title.    Vswdor  and  Vendee. 

ALIEN  ENEMY. 
1.  An  alien,  to  whom  a  bill  of  ex- 
change, drawn  on  England  by  a 
ArMfAaubject  detained  prisoner  in 
Framee  during  war,  payable  to  an- 
other BrMs&sabiectdetained  there, 
ja  there  indorsed  by  the  latter,may 
aue  OB  it  in  thii  coontry  after  the 


AMENDMENT. 
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return  of  peace.     Antoine  v.  Mor^ 
ihead.  Page  287 

2.  It  is  no  defence  to  an  action  on  a 
bill  of  exchange,  that  the  Plaintiff 
sues  in  trust  for  an  alien  enemy. 
Daubuz  V.  Mor$hAid.  332 

AMBIGUITY  (LATENT), 
See  Evidence,  II.  1. 

AMENDMENT  OF  FINES  AND 

RECOVERIES, 
Se^  Fines  and  Recoveries,  Amend* 

MENX  OF. 

AMENDMENT. 

1.  The  Court  will  not  alter  the  me- 
morandum of  a  declaration  in  a 
penal  action  at  the  mere  instance  of 
the  plaintiff,  without  a  reason  shewn. 
Woodrqjffe  q.t.  v.  Williams.    .     19 

2.  The  Court  will  not  amend,  to  the 
prejudice  of  an  executor,  a  judg-* 
ment  which  two  terms  since  passed 
for  him  on  demurrer.  Prince  v, 
Nicholson,  45 

S.  The  Court  cannot  amend  a  deed« 
SteelyDemandantj  Clennelf  Tenant^ 
Benny  Vouchee.  145 

4.  The  count  in  partition,  writ  to  the 
sheriff,  and  his  return,  amended  by 
striking  out  words  of  limitation  in 
tail,  where  the  title  stated  on  the 
count  shewed  an  estate*  in  fee. 
Baker  v.  Daniel  IdS 

5.  Where  the  Court,  on  demurrer^ 
gives  leave  to  amend  by  stating  par<* 
ticularly  that  which  before  was 
stated  too  generally,  the  Plaintiff 
may  add  new  counts,  though  more 
than  two  terms  have  elapsed  from 
the  commencement  of  the  suit,  if 

U  u  2  they 


636 
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ANNUITY- 


they  contain  no  new  cause  of  action, 
but  only  various  specifications  of  the 
matter  which  the  Court  pemutte'd 
to  be  more  particularly  stated. 
Broum  v.  Crump,  Ptige  300 

6.  In  an  action  by  the  assignees  of  a 
bankrupt  for  a  rescue,  the  Plaintiffs: 
were  permitted,  after  two  terms,  to 
amend  the  declaration,  which  stated 
the  wrong  to  be  done  to  themselves, 
by  stating  the  wrong  to  be  done  to 
the  provisional  assignees.    Freen  v. 

•  Cooper,  858 

7.  The  Court  will  not  permit  a  Plain- 
tiflTto  amend  by  clianging  the  venue 
without  reasonable  ground.     Agres 

•  Y.Buston.  408 

8.  The  Court  will  not  amend  a  war- 
rant of  attorney,  because  it  is  the 
deedof  the-party.  Forster y  Demand- 
ant,  S13»  S.P.  Fox f  Demandant; 
Earl  (joiverf  Vouchee, 

632,  (misprinted  652) 

9.  An  amendment  of  the  Plaintiff^s 
declaration  does  not  necessarily  en- 
title the  Defeadant  to  plead  de  novo, 
but  only  where  the  amendment  al- 
ters the  state  of  the  Defendant's 
castf.     Woodroffe  v.  Watson.     400 

10.  The  statute  7  G,  2.  c.  8.  is  a  re- 
medial rather  than  a  penal  act.  419 

11*  Where  the  Plaintiiib  had  com- 
menced an  action  of  asmmpsit  for 
money  had  and  received,  to  recover 
back  differences  paid  on  stock- 
jobbing contracts,  and  had  filed  a 
bill  of  discovery,  to  which  the  De- 
fendant pleaded  that  the  discovery 
was  given  by  the  statute  7  G,  2.  c,  8. 
s,  2.  in  debt  only*^  the  Court  per- 
mitted the  Plaintiffs,  afler  six  terms 
from   the  commencement  of  the 


action^  to  amend  by  changing  aS' 

sumpsit  to  debt*    BiUing  v.  FUghi, 

Page  419 

12.  So,  where  no  bill  in  equity  had 
been  filed  for  a  discovery,  the  Court 
permitted  the  Plainti£&  to  amend  by 
converting  their  declaration  from 
assumpsit  to  debt.  Btiling  v. 
Pooley,  422 

13.  Where  the  Plaintiff  Iiad  sued  out 
process  in  debt,  and  declared  in 
case,  and  thereby  discharged  the 
bail,  the  Court  refused  to  amend 
the  declaration  by  altering  it  from 
debt  to  case,  so  as  to  hold  the  bail 
still  liable.     Levett  v.  Kibblewhite. 

ANNUITY. 

And  s^e  Bond,  and  Replevik. 

1.  An  attorney,  grantee  of  an  an- 
nuity, preparing  the  securities,  and, 
upon  payment  of  the  whole  con* 
sideration  money,  retaining  hi^ 
charges  thereout,  one  of  which  is 
for  business  never  done,  does  not 
thereby  necessarily  avmd  the  an- 
nuity under  17  (r.S.  e.26.  «.  4.; 
but  it  is  a  question  for  a  jury, 
whether  the  improper  charge  was 
made  with  intent  to  get  back  a 
part  of  the  consideration  money. 
Hurd  V.  Girdlestone.  8.^ 

2.  The  memorial  of  an  annuity  stated 
the  names  of  two  witnesses  as  at- 
testing the  execution  of  an  annuity 
deed,  who  also  attested  the  execu- 
tion of  a  warrant  of  attorn^  for 
farther  securing  the  annuity,  but 
that  fact  was  not  noticed  in  the  me- 
morial.'  .Held  that  the  nanes  of 

aU 
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idl  the  Witnesses  were  safBciently 
stated.  Page  12* 

3.  A  mefmoriBl  of  an  annuity  deed 
stated  the  contract,  and  pajrment 
of  the  price/and  that  for  the  consi- 
derations ftforesaidy  and  for  further 
and  better  securing  the  annuity,  Uie 
grantor  demised  to  J.  T.  JV.  upon 
the  trusts  in  the  indenture  ex- 
pressed. Held  that  it  sufficiently 
appeared  for  whom  7.  T.  W.  was  a 
trustee.  th. 

4.  The  memorial  of  an  annuity  needs 
not  to  state  the  names  of  the  at- 
tomies  to  whom  a  warrant  to  con- 

•  fess  judgment  is  given.  ih. 

5.  If  a  memorial  of  an  annuity  be  de- 
fective in  stating  one  of  several  se- 
curities, semble,  that  the  particular 
instrument  only  is  void,  and  not  the 
other  assurances.     Brown  v.  Rose, 

id. 

6.  Where  the  grantor  of  an  annuity 
had^'  upon  a  mistaken  claim  of  the 
grantee,  paid  a  half  yearly  instal- 
ment for  half  a  year  sooner  than 
the  deed  required  it,  held  that 
this  did  not  avoid  the  annuity.  189 

7*  A  memorial  describing  an  annuity- 
bond  as  bearing  date  on  or  about  a 
day  named,  states  the  date  with 
sufficient  certainty.  ib. 

6.  A  memorial  of  an  annuity-bond 
needs  not  to  state  that  the  heirs  of 
the  obligor  are  bound.  ib. 

'9.  A  memorial  of  an  annuity-deed 
stated  a  recital  in  the  deed  that  a 
warrant  of  attorney  and  a  defea- 
sance had  been  given,  which  re- 
cital shortly  set  out  the  defeasance ; 
lield  that  this  supplied  the  place  of 
a  substantive  memorial  of  the  de- 


feazance.  Jadson  v.  Lord  Mil- 
sington  and  Another.  Page  189 
10.  An  anntiity  ^eed  contained  a  co- 
venant by  the  grantor  to  insure  a 
house  charged  with  the  annuity 
and  assigned,  for  better  securing  the 
payment,  to  a  trustee,  upon  trust 
to  mortgage  and  sell  in  case  the  an- 
nuity were  in  arrear  40  days ;  and 
further,  that  if  the  grantor  omitted 
to  insure,  the  grantee  might  insure, 
and  that  ^e  premiums  with  interest 
should  be  a  charge  on  the  premises, 
and  that  the  Plaintiff  might  raise 
that  money  in  the  same  manner  as 
he  might  raise  the  annuity  by  virtue 
of  the  trusts  aforesaid.  Held  that 
a  memorial  fully  noticing  the  trust 
for  raising  the  arrears,  and  noticing 
the  grantor's  covenant  to  insure  and 
keep  insured,  and  that  on  default 
it  should  be  lawful  for  the  Plaintiff 
to  insure  and  keep  insured,  "  as  in 
the  indenture  was  mentioned,'*  suf- 
ficiently stated  the  name  of  the 
trustee,  and  for  whom  he  was  trus- 
tee.    Bleamire  v  Barfoot.  .       504 

ARBITRATION. 
And  see  Insurance,  6. 

1.  The  Court  is  not  limited  by  time 
from  setting  aside  an  award  founded 
on  a  submission  by  rule  of  Court  in 
an  action  pending,  where  there  has 
been  a  plain  mistal^e  of  the  arbitra- 
tor,  although  the  application  be 
not  made  in  the  term  next  after 
making  the  award.  Ill 

2.  But  in  ordinary  cases  they  will 
look  to  the  limitation  of  time  given 
by  the  stat.  9&  10  W.&M.c.lS. 

Uu  3  as 
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lis  a  rule  to  guide  their  di«cretion 
u  to  the  time  of  reviewing  nwards. 
Roger*  V. VaUimore.        Page  111 

3.  Where  arbitratorg  have  power  to 
enlarge  the  tiqse  for  making  their 
awards  and  have  enlarged  it,  and 
made  their  award  in  the  additional 
time,  in  order  to  bring  the  De- 
fendant into  contempt  for  non-per- 
formance of  the  award,  there  must 
be  an  affidavit  that  the  time  ihas 
been  enlarged,  that  the  award  was 
made  within  the  enlarged  time,  and 
that  the  Defendant  has  been  per- 
sonally served  with  notice  pf  those 
facts.  251 

4*  Semble  that  the  affidavit  for  an  at- 
tachment for  non-performance  of 
an  award,  must,  contrary  to  the 
usual  practice,  always  state  the 
time  of  execution  of  the  award. 
Wohlenherg  v.  Lageman.  ib* 

5»  Though  an  arbitrator  on  a  question 
of  mixed  law  and  fact  has  allowed 
transaction!  apparently  illegal,  as 
premiums  of  insurance  on  a  voyage 
to  an  hostile  port,  the  Court  will 
not  on  that  account  set  aside  the 
award.  ib, 

6.  An  award  that  two  persons  shall 
pay  a  debt  in  proportion  to  the 
shares  which  they  held  in  a  certain 
ship,  the  ratio  of  their  shares  not 
being  a  subject  of  dispute,  is  suji- 
ciently  certain.  ib. 

7.  Upon  an  award  to.  perform  a  pur-^ 
chase  of  land,  and  pay  the  price 
upon  conveyance  of  the  land  by  the 

•  Plaintiff  to  the  Defendant,  the  De- 
fcodant  is  not  in  contempt  before 
tender  of  a  conTeyance  executed, 
and  demand  of  the  m(mey,  and  re- 


ATTESTATION. 

-  fusal  to  accept  and  pay.    SUfni^ey 
V.  Hmington.  Page  661 

8.  Where  a  submission  is,  <'  so  that  ^e 
award  be  in  writing  under  the  hand 
of  the  arbitrstor,**  it  must  be  shewn 
in  pleading  that  the  award  is  under 
hand,  as  well  as  in  writing.  Eve- 
rard  v.  Patenon. 

645,  perperdm  pro  62S 

ARREST, 

And  see  Affidavit  to  sold  to 
Bail.    Pbactick,  IL 

ARREST  OF  JUDGMENT, 

iSse  Judgment,  6. 

ASSIGNEE  OF  LEASE, 
See  CovENAKT,  3. 

ASSIGNEES  OF  BANKRUPT, 

See  Amendment,  6»  BANKmuvTr 
III.    Insurance,  VI.  4. 

ASSUMPSIT, 
See  Amendment,  10, 11, 12* 

ATTACHMENT, 
See  Arbitration,  4>«  Bailbond,  2. 
Practice,  IV.  6.    Sheriff,  4,  5. 

ATTACHMENT,  FOREIGN, 
See  Foreign  Attachment. 

ATTESTATION. 

I.  A  power  to  appoint  by  deed  or 
writing  under  the  donee's  hand  and 
seal,  and  attested  by  two  or  more 
credible  witnesses,  is  ill  pursued  by 
a  will  apparently  under  the  testa- 
tor's 


ATTESTING  WITNESSES. 


AVERAGE  QENERAL.     GS9 


tor's  hsMd  and  teal,  which  teal  an 
attesting  witnen  believes  was  affixed 
before  execution  and  attestation, 
if  the  attestation  does  not  notice 
the  sealing  as  well  as  the  signing. 
Page  402 
2  A  defective  attestation  of  the  exe- 
cution of  a  power  cannot  be  sup- 
plied bj  parol  evidence  of  the  at- 
testing witness  to  be  given  on  a 
tricrf,.    Doer.  Pearee.  402 

ATTESTING  WITNESSES, 

And  see  Annuity. 

An  executor  of  a  testator  possessed 
of  real  and  personal  estate  cloathed 
with  a  trust  to  pay  debts,  and  to 
lay  out  money  for  the  benefit  of 
the  testator's  children,  and  with  a 
power  to  seU  freehold  lands  in  fee, 
but  taking  no  beneficial  interest 
under  the  will,  is  a  good  attesting 
witness  to  Uie  will.  Pkipps  v. 
Pitcher.  220 

ATTORNEY  GENERAL, 

Order  of  precedency  of  the  Attorney 
and  Solicitor  General  before  the 
King's  Serjeants.  424 

ATTORNEY, 
And  see  Annuity  and  Notice. 

1 .  The  Court  will  entertain  a  summary 
jurisdiction  over  one  of  its  officers, 
who  is  employed  as  steward  of  a 
manor,  to  make  him  deliver  up 
Court  rolls  and  muniments  of  his 
employer.  105 

2.  And  also,  it  seems,  to  make  him 
pay  oyer  rents  received.  ib. 

^  An  jltomey  holding  over  rents  re- 


ceived is  not  compellable  to  pay 
interest  on  \\\em^semble^  Ex  parte 
Corpus  Christi  College.     Page  105 

4.  The  admission  of  an  attorney  who 
has  omitted  to  take  out  his  certi- 
ficate for  one  whole  year  afler  his 
admission  is  absolutely  void,  and 
he  must  be  re-admitted  before  he 
can  practise.     Ex  parte  Nicholas. 

408 

5.  The  notice  of  intention  to  apply 
for  admission  as  an  attorney,  re- 
quired by  the  rule  of  Court  Trin. 
term  SI  G.  3.,  must  be  given  during 
the  term  next  immediately  pre- 
ceding the  application.  Ex  parte 
Bonner.  335 

ATTORNEY'S  BILt, 

J«rf  «ec  Annuity,  1. 

A  Plaintiff's  attorney,  who,  at  the 
Defendant's  request,  puts  in  bail 
for  him,  and  afterwards  pays  the 
debt  and  costs,  needs  not  deliver  a 
bill  a  month  before  he  sues  for  the 
money  so  advanced.  Prothero  v. 
Thomas.  196 

AUCTIONEER. 
See  Goods,   Contkact  for  Sxts 

OF. 

AVERAGE  GENERAL, 
The  expenditure  of  aumuaition  iiv' 
resisting  capture  by  a  privateer^ 
the  damage  done  to  the  ship  in  the 
combat,  and  the  expence  of  curing 
the  wounded  sailors,  are  noli  the 
subject  of  general  average  by  the 
law  of  England.  Taylor  mnd  (Mmn 
V.  Curtis.  008 

U  u  4    ,         AVER- 
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AVERMENT. 
AVERMENT. 


Upon  bond  conditioned  that  a  col- 
lector of' poor-rates  shall  render 
an  account  of  monies  received, 
after  general  performance  pleaded, 
in  assigm'ng  a  breach  that  he  did 
not  render  an  account,  semble  that 
it  ia  necessary  to  aver  that  he  re- 
cdved  monies  to  be  accounted 
for.     Serra  v.  Wright.       Page  45 

AWARD, 

See  Arbitration. 


B 

BAIL. 

1.  Of  the  Arrest  and  ike  BaU. 

See  Practicey  1. 11. 
II.  Proceedings  against  the  Bail 
or  the  Sheriff: 
.  Ill-  Surrender  of  the  Principal. 

See  jfffidavit  to  hold  to  Bail. 
IV.  Discharge  by  other  Means. 
§ 

11. 
And  see  Shrriff. 

1.  If  bail  above  who  are  excepted  to 
and  have  not  jugkifled,  afterwards 
procure  their  recognizance  to  be 
put  on  the  roll,  the  Coiirt  will,  at 
the  instance  of  a  Plaintiff  suing  on 
the  bail  bond,  cause  the  recogni- 
aance  to  be  taken  off,  that  the  De- 
iendaots  may  not  prove  by  that 
evidence  the  issue  of  comperuerunt 
€uidiem.  Leigh  y.  Berths.  167 


BAIL  BOND. 

*2.  In  an  action  on  a  recognizance  of 
bail,  the  bail  must  be  aerved  with 
process  four  days  before  the  le- 
tum  of  the  writ.  Madlienxie  v. 
Martin:  Page  286 

IV. 

1.  The  Court  will  not  ezonerate.the 
bail  upon  the  Defendant  having 
become  bankrupt  and  <d>taincd 
his  certificate,  without  giving  the 
Plaintiff  an  opportunity  of  trying, 
by  an  issue,  whether  the  certificate 
were  fairly  obtamed.  Wookat  v. 
Leicester.  *is 

2.  The  Court  will  not  on  motion 
exonerate  bail  upon  the  ground 
that  the  cause  of  action  for  which 
they  are  bail,  is  money  paid  for 
their  principal,  who  is  a  bankrupt, 
by  his  sureties,  who  therefore  might 
have  proved  under  the  commissioa 
by  49  G.3.  c.l21.  *.8.  Hemes  v. 
Mott.  3£9 

3.  Bail  to  the  sheriff  are  not  sureties 
within  the  statute  49(7.3.  c.122, 
S.B.  ii. 

BAIL  BOND, 
And  see  Sheriff. 

1.  Where,  upon  a  capias  returnable 
in  the  Common  Pleas,  the  sheriff 
made  a  mandate  to  the  high  bailiff 
of  the  honor  of  Pemfret,  to  take 
the  Defendant,  so  that  the  sheriff 
might  have  him  before  his  saxA 
Majesty 'at    Westminster  in   five 
weeks  o£  Easier^  a  bail-bond  taken 
with  condition  for  the  Defendants* 
appearance  before  his  said  Majesty 
at  Westminster  in  five  weeks  of 
Easier 9  was  held  to  describe  an 
appear- 


BANKHUPT, 


BANKRUPT. 
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!  in  the  Court  of  King's 

Biwl^  dieeefore  void.     Renalds 

.  y.Smitk.  PugeSSl 

9.  A  flheri£F  nuj  take  a  bail  bond  on 

an  attachment  out  of  Chancery. 

569 

3.  But  be  is  not  compellable  to  take 

bail  thereon.    Morris  v.  Hamoard. 

BANKRUPT. 
I.  Of  the  Bankruptcy  and  Com- 
mission. 
,'  II.  Of  the  Bankrupt's  Rights  and 

Duties. 
\  HI.  Of  the  Bankrupt's  Estate. 

I- 
I.  If  a  •heriff'g  officer  having  arrested 
ji  Defendant  on  mesne  process  in 
his  own  house»  who  is  dangerously 
illy  leaves  him  there  until  he  is  re- 
covered in   the  custody  of  a  fol- 
lower not  named  in  the  warrant,  this 
.  is  such  a  legal  custody,  that  if  anim- 
prisonmenty  of  which  this  is  a  party 
^  be  continued  for  two  months,  k 
will  constitute  an  act  of  bankruptcy. 
Stevens  v.  Jackson.  106 

12.  A  servant  of  the  proprietor  of  a 
newspaper,  subject  to  dismissal  at 
pleasure,  who   daily    directs  the 
'  number  of  copies  to  be  printed, 
*  purchases  the  whole  impression, 
retails  them,  and  is  paid  for  his 
!  services  by  getting  \s.  6d.  per  quire 
'  on  all  that  he  sells,  sustaining  the 
.  loss  which  occurs  by  those  cqpies 
'  which  remain  unsQld>  is  a  tr^er 
'  within  the  banlprupt  laws.      592 
3.  A  newsovender,  who  frequented 


the  Royal  Exchange  for  the  pur- 
pose of  collecting  intelUgence  for 
a  newspaper,  appointed  a  creditor 
to  meet  him  op  the  Royal  Ex- 
change, and  afterwards  directed  a 
friend,  if  the  creditor  inquired  there 
for  him,  to  say  he  was  not  there. 
.  Held  that  this  was  an  **  otherwise 
absenting  himself,"  which  consti- 
tuted an  act  of  bankruptcy  within 
the  statute  1  Jac.  I.  c»  15.  s.  2. 
Page  532 

4.  So,  where  he  saw  a  creditor  at  the 
theatre,  and  secreted  himself  under 
the  stage  for  the  purpose  of  avoid- 
ing him.  GiUinghamv.  Laing.    ib. 

5.  Where  a  trader  made  a  fraudulent 
assignment  of  his  tavern  and  stock, 
accompanied  with  possesrion,  and 
changed  his  residence  from  West'*, 
minster  to  Paddington^  and  a  com- 
mission of  bankrupt  having  issued 
against  him,  the  assignee  brought 
trespass  against  the  messenger  for 
taking  possession  of  the  tavern  and 
goods.  Held,  1.  that,  however 
fraudulent  the  deed  as  against  cre- 
ditors, yet,  unless  an  act  of  bank- 
ruptcy was  proved  to  sustain  the 
commission,  the  ass^;nee  mi^t  re- 
cover on  her  possession ;  2.  that 
it  ought  to  be  left  to  a  jury  whether 
the  trader's  change  of  residence 
was  a  departing  from  his  dwelling- 
house'with  intent  to  delay  his  cre- 
ditors.  Young  V.Wright.  540 

II. 

Ijee  AMBirnyBNT,  6.  Bail,  IV. 
1,8,3.  Insuraxci:,  V.  Plead- 
IHOj  I. 

III. 
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BARRATfiY. 
III. 


BILLS  Of  EXCHANGE. 


And  see  Evidbncb,  IL  10.     Mokby 

HAD  AHD  RBCEIVBD,  2.     VbNDOR 

andVESDEE,  1. 

1.  Whether  the  assignees  of  a  bank- 
rupt can  sue  in  tort  for  a  tort  com- 
mitted against  the  estate  of  the 
provisional  assignees,  fti^rrf.  Freen 
v.  Cooper.  Page  S58 

2.  Where  a  person  produces  notes 
issued  by  bankers  since  become 
bankrupU,  and  proves  that  pay- 
ments were  made  to  himself  to  that 
amount  in  notes  of  that  bank  shortly 
before  the  bankruptcy,  that  is  evi- 
dence  to  be  left  to  a  jury,  whether 
he  did  not  hold  these  identical  notes 
at  the  time  of  the  bankruptcy. 
Moore  V.  JTrighi.  517 

3.  Where  the  Plaintiff,  in  an  action 
against  a  bankrupt,  makes  his  elec-* 
tion  to  proceed  under  the  commis- 
sion, the  Defendant  is  entitled  to 
have  some  entry  or  suggestion,  re- 
cording the  election,  put  on  the 
record.    Kemp  v.  PatUr.         549 

BARRATRY. 
5m'Ivs>iibam€9»  III.  ^t. 

BENEFICE. 

Sftf  CirBllOT. 

BILL,  DELIVERY  OF, 
See  Attobn»t*b  Bill. 

BILLS  OF  EXCHANGlE, 

And  see  Affidavit  to  hold   to 
Bail.    Evidence,  II.  10. 

1.  The  Defendants  took  a  bill  ac- 
la 


cepled  payable  at  the  jriwm—mir 
who  were  the  drawees'  baakera, 
and  indorsed  it  to  their,  the  De^ 
fendants' agents,  to  whom  the  Plain- 
\aS%  paid  it  when  due,  and  seven 
days  after  sent  it  as  their  voucher  to 
the  drawee,  wboapprized  them  that 
Uie  accep^nce  was  forged.    Held 
by  three,  against  Chambre  J.,  that 
the  Plaintiffs  could   not   recover 
from  the  Defendants  the  amount 
which  they  had  thus  paid  them  on 
the  forged  acceptance.   Smiik  and 
Others. V.  Mercer  and  Another. 
PageSn 
i.  An  alien,  to  whom  a  bill  df  ez^ 
change,  drawn  on  En^and  hj  a 
British  subject  detained  prisoner 
.  m  France  during  war,  payable  Ur 
another  BrUish  msb^ett  detained 
there,  is  there  indorsed  by  Ae  tet- 
ter, may  sue  on  it  in  this  coootiy 
after  the  return  of  peaee.    Antme' 
V.  Morshetu^,  257 

9.  The  payee  of  a  bffl  of  exchange 
presented  it  fbr  acceptance,  which  • 
was  refused:-  the  payee  did  not 
give  notice  to  the  drawer,  and  in- 
dorsed over  die  bill,  without  no^ 
tice  of  the  refusal  to  accept.  The 
indorsee  being  again  refused  ac- 
ceptance, held,  that  the  indorsee 
might  still  recover  on  the  bill 
against  the  drawer,  notwithstand- 
the  laches  of  the  pftyee.  By  three 
against  Chambre  J.  (fKeefr  r. 
Dnnn,  S05 

4<.  It  is  no  defence  to  an  action  on  a 
bill  of  exchange,  that  the  Flaintiff 
sues  in  trust  for  an  alien  enemy. 
Dstt^as  V.  Merskead^  Bart.       55^ 

BOND. 


BOND. 


CHARITABLE  USES.       6ifl 


BOND, 

And  see  Averment.  PirBAi)iKG» 
IV.  2. 

1.  In  debt  on  bond  given  to  the  ob- 
ligee, conditioned  for  payment  of 
an  annual  turn  to  the  wife  of  the 
obligor,  a  breach  assigned  in  non- 
payment of  the  annual  sum  to  the 
obligee  is  ill.  Lunn  v.  Payne^ 
Page  140 

S.  Upon  bond  conditioned  that  a  col- 
lector of  poor-rates  shall  render 
an  account  of  monies  received, 
after  general  performance  pleaded, 
in  assigning  a  breach  that  he  did 
not  render  an  account,  sembk,  that 
it  is  necessary  to  aver  that  he  re- 

-  ceived  monies  to  be  accounted  for. 
Serra  and  Others  v.  Wright.       45 

BROKER, 
iSee  Insurance,  VI.  Auctioneer,  1 
Goods,  contract  for  sale  of. 

BULLION, 
£cc  Freight,  7.    Ship.  S. 


CANAL  COMPANY. 
A  canal  act  gave  a  higher  tonnage 
for  light  goods  than  for  heavy 
goods.  If  a  jury  find  that  certain 
goods  were  heavy  goods  when  the 
act  passed,  ten  years'  subsequent 
consent  of  the  country  to  consider 
.  the  same  species  as  light  goods, 
will  not  entitle  the  canal  company 


to  demand  for  these  the  toll  on 
light  goods.  Staffordshire  and 
WorcesterMre  Canal  Cempany  v. 
Trent  and  Mersey  Canal  Company. 
Page  151 


CARRIER, 
See  Freight,  7.     Ship,  5. 
AND  Labour,!. 


WORIC 


CASES — observedont  questioned^  ex' 

plainedy  or  over-rtded, 

Allingham    v.   Flower,    (2  Bos.  & 

Pull.  246.)  556 

Blakey  v.  Porter,  (ante,  1.  386.)  304 

Bowen  v,  Ashley,  (1  New  Rep.  274.) 

175 

Law  V.  Ibbotson,  (5  Burr.  2722.)  200 

Price  V.  Neal,    (3  Burr.  1354.  and 

1  Bl.  390.)  84 

Roberts  v.  Read,  (16  East,  216.) 

40.  n. 
Schimmell  v.  Lousada,;(4  Taunt.  695.) 

90 

CERTIFICATE, 
See  Clergy. 

CHANCERY, 
See  Bailrond,  2.    New  Trial,  2. 

CHARITABLE  USES. 

1.  A  grant  of  lands  in  trust  perpe- 
tually to  repair,  and,  if  need  be, 
rebuild  a  vault  and  tomb  standing 
on  the  land,  and  permit  the  same 
to  be  used  as  a  family  vault  for  the 
donor  aqd  her  family,  is  not  a 
charitable  use  within  the  statute. 
9G.2.  C.86.  359 

2.  If  theret)e  in  a  deed  one  limitation 
to  an  use  which  is  a  charitable 

use 
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CLERGY. 


use  within  the  statute  9  G.  2.  c.  S6., 
that  statute  does  not  therefore 
avoid  other  limitations  in  the  same 
deed,  which  are  not  within  the  act. 
Doe  dem.  Thompson  v.  Pitcher. 
Page  359 

CHARTER-PARTY, 
See  Deed,  4. 

CHURCHWARDENS, 
See  CiiERGY.     Monet    had  and 

RECEIVED,  3. 

CLERGY, 

And  see  Tithes. 

1.  A  private  act  annexed  the  rectory 
of  H*  to  the  deanery  o£  Windsor, 
and  recited  that  the  necessary  re- 
sidence on  the  deanery,  and  the 
Dean's  attendance  on  her  Majesty, 
as  Registrar  of  the  Order  of  the 
Garter,  would  oblige  him  to  be 
often  absent  from  //.,  and  the  act 
compelled  him  to  appoint  a  sti- 
pendiary curate  constantly  resident 
at  //.  Semble  that  this,  without 
more,  conferred  an  excuse  for 
non-residence  at  H.,  although  in 
the  subsequent  act,  43  G.  3.  c.  84., 
imposing  residence  on  all  benefices 
not  therein  excepted,  this  is  not 
enumerated  as  a  ground  of  ex- 
emption or  of  licence.  48 

2.  Where  a  private  act  "  united" 
and  <'  annexed"  a  rectory  in  the 
diocese  of  0.  to  a  deanery  in  the 
diocese  of  $.,  and  dispensed  with 
any  presentation  to  the  Dean,  but 
left  institution  and  induction  still 
necessary,  held,  that  the  licence 
from  the  Bishop  of  0.  for  hon-re- 
•  iO 


sidence  on  the  rectory  was  neces- 
sary, as  well  as  a  licence  for  non* 
residence  on  the  deanery  from  the 
Bishop  of  5.  Page  48 

3.  Where  the  defendant  had  first 
ruled  the  plaintiffs  to  discontinue 
an  action  for  non-residence,  on  a 
notification  of  exemption,  which 
the  plaintiffs  had  agreed  to  admit, 
and  traverse  the  title,  held,  that 
the  defendant  might  afterwards 
have  another  rule  to  discontinue  as 
to  the  same  benefice,  if  he  could 
shew  a  sufficient  ground.  Wri^ 
V.  Legge,  ibm 

4.  It  is  no  ground  within  stat.  43  G,3. 
£.84.  5.19.  for  a  licence  of  non- 
residence  upon  a  benefice  in  one 
diocese,  that  a  bishop  of  another 
diocese  has  licensed  the  incum- 
bent*s  non-residence  on  a  benefice 
within  that  diocese,  because  he 
had  no  house  on  that  benefice,  and 
lived  within  two  miles  thereof^  and 
did  the  duty.  52 

5.  And  a  licence  granted  on  that 
ground  would  not  be  valid  without 
the  allowance  of  the  archbishop^ 
under  s.  20.  1 5. 

6.  The  non  residence  on  one  benefice 
under  a  licence  from  the  diocesan 
thereof,  is  not  equivalent  to  actual 
residence  thereon,  so  as  to  excuse 
the  incumbent's  non-residence  on 
another  benefice.  i5, 

7.  Therefore  a  bishop's  retrospective 
certificate  that  he  would  have 
granted  a  licence  of  non-residence 
because  the  incumbent  was  per- 
forming the  duties  of  another  bene- 
fice, within  two  miles  of  which  be 
lived  by  licence  from  another  dio-  • 

cesan. 


CLERGY. 


COPYHOLD. 
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.    cesaiiy  not  being  allowed  by  the 
.     archbiBhop,  is  void.  P*ig^  5l2 

8.  But  is  good  with  the  archbishop's 
Certificate,  though  the  latter  be 
granted  after  1st  «7«/y  1814. 
Wright  V.  Flamank.  ib. 

9.  If  a  clergyman  who  has  two  livings 
resides  within  one  of  the  parishes, 
wherein  there  is  no  house  of  resi- 
dence^  it  is  a 'sufficient  residence 
there  to  exempt  him,  without  li- 
oence  from  the  bishop,  from  penal - 

'  ties  for  not  residing  on  his  other 
benefice.  198 

10.  No  licence  is  necessary  for  non- 

•  residence  in  the  parsonage-house 
of  a  parish  wherein  there  is  no  such 
house.  16.    Wynne  v.  Smithies,  ib. 

11.  A  practice  had  prevailed  during 
the  incumbency  of  several  vicars, 
that  upon  the  burial  of  any  stranger 
in  the  parish  of  H.  certain  fees 
should  be  paid,  of  which  the  vicar 
took  one  moiety,  and  the  church- 
wardens the  other  for  the  use  of 
the  poor.  The  fees  were  paid  to 
the  sexton,  who  paid  over  the 
moieties  to  the  respective  parties- 
A  new  vicar  refused  to  accede  to 
this  arrangement,  he  buried  several 
strangers,  and  procured  the  sexton^ 

'  to  whom  the  fees  were  paid,  to  pay 
over  the  entire  fees  to  himself. 
Held  that  the  churchwardens 
might  recover  from  the  vicar  one 
moiety,  as   money  had   and    re- 

•  ceived  to  their  use.    Litttlewood 
.'.  v.  inaiams,  Clerk,  277 

COMMPiSSION, 
See  Practice,  3. 


COMMISSION  DEL  CREDERE, 
Stf^  Insurance,  VI. 

COMMON  RECOVERY, 

iS^^  Fines  ano  Recoveries,  Prac- 
tice OF  passing,  and  Fines  anp 
Recoveries,  Amendment  of. 

COMPRISE, 

And  see  Fines  and  Recoveries, 
Practice  of  passing,  1. 

Semble  that  by  the  grai^t  of  lands  in 
a  vill,  only  those  lands  will  pass 
which  lie  in  a  vill  bearing  a  different 
name  from  the  parish.  Catterd^ 
Plaintiff:  FranUin  and  Wife^  De- 
forciants. Page  284 

CONSIGNOR    AND     CONSIG- 

NEE, 
iS^  Freight.  Insurance.  Plead- 
ing, IV.  S. 

CONTEMPT, 
See  Arbitration.    Bailbond,  2. 

CONVEYANCE, 
See  Deed.    Pawnee. 

CONVOY, 

See  Insurance,  I.  8. 

COPY, 

See  Fine,  Practice  op  passing*,  2. 
Deed,  4. 

COPYHOLD, 
And  see  Steward. 
There  is  no  general  custom  for  all 
copyholds.     Everest  v.  Glyn.    425 
CORPO- 
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COVENANT- 


COURT  OF  REQUESTS. 


CORPORATION, 
SeeDnED,  5.   • 

COSTS, 
See  Insolvsnt.    Practicx,  VIIL 
JuRiBoicTioN.  Judgment.  Court 

or  RJBQUBSTS.  1. 

COVENANT, 
•And  see  Frxioht,  Practice,  V.  S. 
1.  Hie  lessee  of  a  public  bouse  cove- 
nanted to  buy  of  the  lessor  all'the 
malt  he  should  brew  into  ale  or 
beer,  or  otherwise  use  therein ;  and 
Che  lessor  covenanted  to  deliver  otk 
request  sufficient  good,  well  dried, 
■laiieetable  malt,  for  the  use  of  the 
Defendant  in  the  demised  premises, 
and  that  at  a  market  price,  but  if 
the  Plaintiff  should  neglect  so  to 
do,  the  Defendant  might  purchase 
of  any  others.     In  an  action  for 
buying  malt  of  others,  a  plea  that 
the  Plaintiff  for  a  long  time  would 
not  deliver  good  malt,  but  delivered 
divers    quantities    of   bad   malt, 
whereby    the  Defendant   was    in 
danger  of  losing  his  custom,  and 
therefore  bought  malt  of  others, 
was  held  ill  on  demurrer.    Weaver 
v.  Senions.  Page  154  j 

2.  A  lessor  possessed  of  considerable 
freehold  and  leasehold  property 
lying  together,  covenanted  in  a 
lease  of  parcel,  that  if  he,  his  heirs 
or  assigns,  should,  during  the  term 
have  any  advantageous  (rfbr  for  the 
disposing  of  a  certain  adjoining 
freehold  parcel,  he,  the  lessor,  his 
heuB  cat  assigns,  should  not  dispose 
of  the  same  without  previously 
making  an  offer  of  that  parcel  to 


the  lessee,  kis  executors,  admini- 
strators, or  assigns,  at  ^m  percent. 
less  than  that  ofer.  The  lessor 
sold  his  entire  proper^,  including 
the  demised  land  and  the  adjoining 
parcel,  for  an  oitire  cobsideraiion, 
in  one  entire  omtract,  witfaovt 
offering  the  parcel  to  the  cove- 
nantee. Hdd  that  this  was  no 
breach  of  the  covenant.    Page9!^ 

8.  Hdd  that  the  covenant  did  not 
enure  to  the  wsagnee  of  the  lease, 
though  named.  CoUmstm  v.  Leit^ 
iom.  a, 

4.  A  covenant  not  to  sue  one  of  two 
joint  debtors  does  not  operate  as  a 
release  to  the  other.  HiOiom 
v.£yrv.  289 

COURT, 
See  Witness,  4.    Baixbond,  1. 

COURT  OF  COMMON  PLEAS, 
See  Penal  Action,  2. 

COURT  OF  CHAI^CERY, 
See  Sheriff,  4. 

COURT  OF  REQUESTS, 

See  Jubisdiction. 

Although  the  sum  for  which  a 
Plaintiff,  subject  to  the  jurisdiclion 
of  the  London  Court  of  Requests, 
sues  in  a  Court  at  JFettmmOer, 
exceed  5/.,  yet  if  he  recover  a 
less  sum  than  5/.  he  is  sui^ect  to 
double  costs  by  the  statute  89  & 
40  G.S.  CI04.  S.12.  Ymtngerr. 
WUiby.  452 


J>BBT. 


DEED. 
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DAMAGES, 
See  Action  upon  ,thk  Case.    Ano 
Frsioht. 

DEATHS.    514,515.517- 

DEBT, 

And  see  Amendment  and  Arbi- 
tration. 

A  creditor  receiving  money  without 
any  specific  appropriation  by  the 
debtor,  may  ascribe  it  to  the  pay* 
ment  of  a  p^mr  and  purely  equit- 
able debt,  and  sue  him  at  law  for 
a  subsequent  legal  debt.  Bourn- 
quet  V.  fVraif.  Page  597 

DECEIT, 
See  Pleader,  III.  6.    IV.  4. 

DEED, 
And  see  Pawnee,  I.  2.    Variance, 
1,2. 

1.  The  Court  cannot  amend  a  deed. 
Stedf  Demandant.  145 

2.  Inspection  refused  to  Plaintiff  in 
jreplevin  of  a  deed  to  which  he 
was  no  party,  assigning  to  the 
avowant  the  reverson  of  the  de- 
mised premises.     Bro^am  v.  Rase* 

28S 

3.  SemUe  that  by  the  grant  of  lands 
in  a  vill,  only  those  lands  will  pass 
which  lie  in  a  vill  bearing  a  different 
name  from  the  parish.  Cotierel, 
Plaintiff:  -      285 

4.  Where  two  parts  of  an  indenture 
of  chartes-par^  were  supposed  to 


have  been  interchangeably  exe- 
cuted, and  the  p«t  of  wbich  the 
master  of  the  chartered  vessel  had 
the  custody,  was  lost  sit  sea  with 
the  ship,  the  Court  would  not 
compel  the  charterer,  being  sued 
thereon,  to  grant  inspection  and  a 
copy  of  the  other  part,  for  the 
purpose  of  tbe  Plaintiff's  declaring 
with  certainty.  Street  v.  Browne. 
Page  302 

5.  A  corporation  named  "  The  War- 
dein  and  Poore  of  the  Hospitall  of 
the  Holie  Trinitie  in  Croydon^  of 
the  Foundation  of  John  WhUegifti 
Archbishc^  of  Canterbury"  con- 
veyed land  under  the  land-tax 
redemption  acts  by  the  name  of 
the  "  Wardein  and  Poore  of  the 
Hospitall  of  the  Holie  Trinitie  in 
Croydon'*  The  purchaser  paid  the 
vendors  tlie  purchase-money  in  dis- 
charge of  the  costs  of  sales  of  other 
lands  made  by  the  vendors  for  fhe 
redemption  of  the  land-tax.  Held, 
1.  that  the  variance  in  their  name 
was  not  material;  2.  that  they 
might  raise  money  by  a  latter  sale 
for  the  costs  of  former  sales; 
3.  that  at  all  events  this  was  a 
mistake  or  inadvertence  cured  by 
the  statute  54  G.  3.  c.  173.  s.  12. 
Croydon  Hospital  v.  Farley^*     467 

6.  Lands  '^  in  the  occupation  of  J.  B^ 
and  C."  intended  of  the  several 
occupations  of  A.  B.  and  C« 
Morgan  v.  Edtvards.  394 

DEFENDANT, 
See  Action  upon  the  Case.   And 

PRACtlCE,  U. 

DEMUR. 
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DEVISE. 


DEVISE. 


DEMURRER, 
See  Judgment,  Libbj^,  PaACTiCEy 
IV. 

DEVISE. 
What  Estate  passes  by  tohai  Words* 
1.  Devise  to  my  wife  A.  all  my 
real  and  personal  estate,  she  first 
paying  my  just  debts  and  funeral 
expence»;  and  after  her  decease 
to  the  heirs  of  her  body,  share  and 
share  alike  if  more  than  one ;  and 
in  default  of  issue,  to  be  lawfully 
begotten  by  me,  to  be  at  her  own 
disposal:  there  being  children  {ii 
the  testator  and  his  wife,  held 
that  the  wife  took  only  an  estate 
for  life,  with  remainder  to  all  the 
children  as  tenants  in  common  in 
fee.  Gretton  and  Others  v.  Haxaard 
and  Others.  Page  94 

2.  Devi^  of  a  fee-simple  estate  ex- 
pectant on  the  decease  of  B.  to 
trustees  and  their  ex'ecutors,  to  re- 
ceive and  apply  the  rents  to  the 
maintenance  and  advancement  of 
six  of  the  testator's  children  till 
the  youngest  was  twenty-one,  and 
then  to  Iris  said  six  children  and 
the  survivors  and  survivor  of  them, 
th^ir  heirs  and  aasigitt  for  ever, 
as  tenants  in  common.    Held  that 
all  such  devisees  as  survived  the 
testator  took    on    his   decease  a 
vested  estate  in  fee  in'  common. 
Edvmrds  v.  SyvMns,  213 

3.  Devise  to  H.  S.,  my  brother's  son, 
to  hold  to  him  and  his  heirs,  and 
in  case  my  brother  and  his  son 
should  happen  to  die  having  no 
issue  of  either  of  their  bodies, 
then  to  J.  CUrk  and  his  heirs. 
This  is  not  a  defeasiUe  fee^Bimple  i 


in  H,S.  the  fion»  with  an  exe- 
cutoiy  devise  over,  but  an  estate 
toil-  P-t^963 

4.  Whether  a  devisee  in  remainder 
can  maintain  a  writ  of  intrusion,  ^^ 

5.  Or  a  wnt  to  be  framed  on  the 
statute  of  fFestmmsier  the  2d  in 
the  nature  of  a  writ  of  ip»iiifflm^ 
quare.  ih. 

6.  Devise  in  fee,  with  an  ezeculofj 
devise  over,  whether  tiie  fine  of 
the  devisee  in  fee  shall  bar  the 
executory  devise  over,  qvitre, 
RamiUy  v.  James.  H. 

7.  Devise  of  all  testator's  fret  lands 
at  C.  or  K.to  E.hiB  wife  for  life> 
and  after  her  decease  to  his  son 
/.  P.  and  his  heirs  for  ever ;  if  it 
should  happen  that  his  ^  son  /. 
should  die  unpossest  of  them  or 
without  heirs,  the  testator  gave 
them  to  his  daughter  S.  P.  and 
her  heirs.  Held  that  /.  P.  took 
an  estate  tail,  remainder  to  his 
sisters.'    Doev.B&td.  485 

8.  Devise  of  all  the  testator's  free- 
hold lands,  tenements,  tythes,  here- 
ditaments, and  .  premises  in  the 
parish  of  B.  to  trustees  for  1000 
years,  in  trust  to  raise  500^ ;  and; 
subject  to  that  term,  he  deviled 
all  his. said  freehold  lands,  &c  to 
the  *  testator's  wife  for  her  natuhd 
life,  sans  waste; ''remainder  to  lus 
2d  son  T.  A.  for  life,  sans  waste ; 
remainder  to' trustees  to  supp'ort' 
contingent  remainders ;  remainder 
to  the  first  and  other  sons  of  T.  k. 
in  tail  male ;  remainder^  to  the  dd 
and  pther  after-bom  sons  of  the 
testator  (except  his  'eldest  son)  hot' 
tail  male;  and  if  ihe'testator  should 

have 


DEVISE. 

'  liave-no  third  son,  or  when  his  son 
.    T*  A.f  or  any  of  his  sons  except 

H.  U.  A,y  should  succeed  to  a  cer^ 
.    tain  estate  entailed  on  7\  A,  by  an 

uncle,  the  testator  devised  his  said 
-    freehold  estate  in  the  parish  of  B, 

to  his  daughters  F.  and  C,  and  any 

other  daughters  he  might  thereafter 

hare,  to  take  as  tenants  in  common. 

Held  that  the  daughters  took  a  fee. 

Utkwatt  V.  Bryant.  Page  S17 

9.  The  word  estate,  used  in  the 
operative  clause  of  a  will^  although 

.  referring  to  locality,  conveys  a  fee- 
simple,  unless  there  is  in  the  will 
other     matter    to     control     that 

.    signification.     Randall  v.  Tuchin, 

410 

10.  Devise  to  T.  C.  of  various  houses, 
described  by^  situation,  abuttals, 
dimensions,  and  occupiers,  "  all 
which  estates,  being  copyhold  of 
the  manor  of  JP.,  I  devise  to  T.  C. 
for  life,  and  after  his  decease,  to 
his  son  M.  C."  Devise  to  AT.  P. 
of  various  other  houses  and  pre- 
mises similarly  described,  including 
the  JVhite  Bear  public-house,  and 

J  abutting  on  the  copyhold  estate 
before  given,  "  all  which  said 
estates  being  dopyhold  of  the 
manor  of  K,y  I  devise  to  M,P. 
for  life,  and  after  her  decease,  to 
her  son  AT.  P.,  and  I  order  that  so 
long  as  IV.  P.  shall  choose  to  live 
in  the  public-house  and  keep  the 
same  in  good  repair,  he  shall  not 
be  charged  more  than  his  present 
rent.  And  I  devise  to  M.  P.,  the 
aon,  all  my  freehold  estate,  situate, 
^c.  And  I  bequeath  to  S.  6.  and 
//.  his  wife,  and  the  survivor,  the 
Vol.  VI. 


ELEGIT. 


S49 


sum  of  6s.  per  week  out  of  the 
estates  bequeathed*  to  ,M.  P.  and 
M.  P."  Held  that  M.  P.  the  son 
took  an  estate  in  fee  in  the  copy- 
hold.      Randall  v.  Tuchin. 

Page  410 

DEVISEE, 
See  Dbvise,  4,  5. 


EJECTMENT, 
See  Devisb. 

ELEGIT. 
Semble  that  tenant  in  elegit  may  enter 
by  virtue  of  the  writ   of  elegit 
without  a  prior  judgment  in  eject- 
ment.   Rogers  v.  Pitcher.        202 

ENEMY, 
Ste  Alien  Enemy. 

EQUITY, 
See  Payment.    New  Trial,  2. 

ERROR, 

And  see  Infant.  Interest  of 
Money.    Judgment,  6. 

The  Court  gave  interest  on  affirm* 
ance  in  error  of  a  judgment  for 
the  proceeds  of  stock  fraudulently 
sold  out  by  one  holding  a  power 
of  attorney  to  sell.  Mitchdl  v. 
Miniken,  117 

ESCAPE, 

See  Sheriff. 

X  X  ESCROW, 


650 


EVIDENCE. 


PSCROW, 
'See  PawkA. 

EVTOENCE, 
I.  qftke  CmpeUncy  of  ike  Wit- 


II.  Of  the  Evidence  qfpoHicuIar 
Facts  or  Averments. 

III.  Secondary  Evidence;  nhen  ad- 
missiUe* 


See  Judgment. 


1. 

Will. 

11. 


And  see  Attesting  "WiTNBssEa. 
Insurance^  III.  5.  Pleading^ 
IIL 

4.  D.  and  W.  being  general  partners 
under  the  firm  of  D.  and  Co.,  and 
D.  and  Co.  taking  a  share  with 

.  three  others  in  a  particular  adven- 
ture, which  D.  and  Co.  manage, 
and  insure  for  the  account  of  D. 
and  CCf  it  is  a  latent  ambiguity, 
to  be  explained  by  eyidence,  whe- 
ther the  D.  and  Co,f  for  whose  ac- 
count the  insurance  is  made, 
means  D.  and  W.  only,  or  all  who 
are  partners  of  D.  in  that  particu- 
lar adrenture.  Carruthersy,  Shed' 
don.  Page  14? 

2.  The  allegations  in  a  rule  of  court 
do  not  prove  the  facts  alleged, 
Woodro^  q.  t  V.  Williams.       1 9 

3.  In  replevin,  proof  of  pa3rment  of 
rent  to  the  avowant,  is  primiL  facia 
evidence  that  he  is  the  owner  of  the 

'    land.  202 

4.  But  in  a  case  where  the  plaintiffs 
did  not  originally  receive  the  pos- 
session of  the  land  from  the  avow- 

«3 


ant,  it  is  competient  to  the  ^Uatif 
to  rebut  the  title  of  the  aivowsnt, 
by  shewii^  that  he  paid  rent  under 
drcnmstancea  which  iMi  not  en- 
title the  avowant  to  the  rent* 

Pnge90i 

5.  And  sudi  evidence  may  be  given 
on  the  issue  non  tenuk  mode  et 

JormiL    Rogers  v.  FikAer.         ib. 

6.  A  statement  by  a  debtor  made  tie 
an  executor,  that  the  testator  al- 
ways promised  not  to  press  the  de- 
fendant for  a  debt,  is  not  evidenoa 
to  prove  a  promise  to  pay  made 
to  the  testator  within  six  yean. 
Ifkrd  and  Wife  v.  Hunter.        210 

7.  On  a  warranty  of  prime  singed 
bacon,  evidence  is  not  admissible 
of  a  practice  in  the  bacon  tnde  to 
receive  bacon  to  a  certain  d^ree 
tainted  as  prime  singed  bacon.  446 

8.  Nor  of  a  practice  to  preclude  the 
purchaser  firom  all  remedy,  if  he 
does  not  discover  and  point  out 
the  defect  by  an  early  di^.  Yates 
V.  Pym.  a. 

'9.  Whereproclamationsappearedtebe 
duly  indorsed  on  a  fine,  but  no  other 
evidence  was  given  of  their  having 
been  made,  Held,  that  the  pro- 
clamations were  not  proved.  Doe 
V.  Bluck.  f85 

10.  Where  a  person  produces  notes 
issued  by  bankers  since  become 
bankrupts,  and  proves  that  pay- 
ments were  made  to  him  to  that 
amount  in  notes  of  that  bank 
shortly  before  the  bankruptcy,  that 
is  evidence  to  be  left  to  a  jmy, 
whether  he  did  not  hold  tbeie 
identical  notes  at  the  time  of  the 
bankruptcy.  Mowe  v.  Wright.  517 

ra. 


PINE. 


PINES,  &0. 
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III. 
•Sm  Attbstimg  WiTmaftsa* 

EXECUTION  OF  POWER, 
See  Attsstiko  Witnesses. 

EXECUTION, 
See  $aBRiFFs.    Fkaqticm,  VI, 

£:SJBCUTOR    AND    ADMINIS- 
TRATOfl, 

See  Amsndmsnt,  2.     Attbstiko 
WirmesMs.    Plbadino,  I. 

EXPORTATION, 
See  Insv&a vcB,  1. 3. 


FELONY, 
See  FoKOBRT. 

FIERI  FACIAS, 
-Bee  Practicb,  VI. 

FINE. 

1.  Devise  m  fee,  with  an  executory 
devise  over:  whether  the  fine  of 
the  devisee  in  fee  shall  bar  the 
executory  devise  over,  qutere. 
Bomilly  v.  James.  Page  263 

2.  The  proclamations  on  a  fine  are 
not  proved  by  production  of  the 
cyrograph .  whereon  they  are  in- 
dorsed. Doe  Off  the  demise  qf 
Hatch  V.  Bluck.  ^1 


FINES  AND    RECOVERIES, 
PRACTICE  OF  PASSING, 

And  see  Evidxncb,  U. 

1.  The  court  permitted  a  fine  sur 
concessU  to  pass,  which  comprized 
an  estate  for  the  lives  of  two  and 
the  survivor,  and  a  contingent  re- 
version in  fee  in  the  same  tene* 
ments,  on  the  failure  of  issue  of  the 
conusors.  Prideaux,  Plaintiff"; 
Giffbrd  Deforciant.  Page  21 

2.  The  prsecipe  and  concord  of  a 
fine  being  lost,  the  Court  permitted 
them  to  be  supplied  from  the  cppy 
thereof,  which  had  been  left  with 
the  clerk  of  the  Chief  Justice 
signed  by  the  parties,  and  the  fine 
to  be  perfected.    EUis  v.  Johnson. 

231 

3.  Where  the  vouchee's  warrant  of 
attorney  in  a  recovery,  omitted  in 
the  body  of  the  warrant  to  express 
against  whom  the  plea  of  land  was 
brought  whprein  the  attorney  was 
made,  but  by  the  precipe  engrossed 
at  the  head  of  the  warrant  of  attor- 
ney it  appeared  who  was  the  de- 
mandant, the  Court  held  that  the 
authority  must  refer  to  that  plea 
described  by  the  precipe,  and  per- 
mitted the  recovery  to  pass.  jPor- 
stevy  Demandant.  373 

4.  The  Court  will  not  on  the  last  day 
of  term,  receive  a  motion  either 
for  amending  or  for  passing  fines 
or    recoveries.    Fox^  Demandant. 

652,  perper^m  pro  (532 
Fine  permitted  to  pass,  where  the 
christian  name  of  one  party  had 
been  interlined  after  acknowledg- 
ment by  pother  party.  Clqrke 
X  X  2  and 
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FINES  AND  RECOVERIES,  &e. 


.'and  Others,  Conusors  ;  Barroo) and 
Another,  Conusees.  Page  596 

FINES   AND    RECOVERIES, 
AMENDMENT  OF. 

1.  Where  the  concord  of  a  fine  by 
mistake  varied  in  the  number  of 
messuages  from  the  writ  of  coven- 

.  ant  and  praecipe,  the  Court  refused  I 
to  amend  it  in  fieri  and  pass  it,  as 
being  the  agreement  of  the  parties, 
who  were  still  alive,  unless  they 
should  all  re-acknowledge  it  af- 
ter the  amendments  Clutterbuck, 
Plaintiff;  Brabant,  Deforciant.   1 

2.  The  Court  will  not  amend  a  fine 
by  so  increasing  the  number  of 
acres  oi  tlie  several  qualities  of 
land  therein  comprized,  ^  to  com 
prehend  the  whole  of  the  premises 
under  each  quality.*  Bartram, 
Plaintiff;  Totone  and  Another, 
Deforciants,  58 

S.  The  Court  permitted  a  fine  to  be 
amended  by  the  subsequent  deed 
declaring  die  uses.  Roujlitt  and 
Another  y,  Orlebar.  73 

4.  The  Court  cannot  amend  a  deed 
to  lead  the  uses.  .  145 

5.  Where  a  vouchee  had,  in  his  in- 
structions to  suffer  a  recovery,  and 
in  the  .  deed  to  lead  the  uses  pre- 
pared in  pursuance  thereto,  mis- 
described  the  parish  in  which  cer- 
tain closes  were,  though  they  were 
described  in  the  deed  with  truth 
and  certainty  in  four  other  cir- 
cumstances, the  Court  refused  to 
substitute  in  the  recovery  the 
parish  in  which  the  lands  lay  for 
the  parish  named  in  the  deed-and 

lO 


recovery.       Shek,     Demandani ; 

Clennell,  Tenant ;    Benn^  Vcmckee, 

Page  145 

6.  Fine  amended  by  substituting  Old 
2?.  a  lieu  conus,  for  the  parish  of 
B.,   there  being  no  such  parish. 

162 

7*  The^  Court  are  not  induced  to 
amend  fines  by  the  diificullies  ra^Kd 
by  purchasers.  Shdhf,  Plaintiff; 
MUler  and  Wife,  DeforaunU; 
Johnson,  Plaintiff;  Same  Defor» 
ciants,  1€S 

8.  Where  a  deed  to  lead  the  uses  of 
a  recovery  conveyed  land  by  a 
minute  specific  description,  and 
afterwards  added  a  general  de^- 
scription  of  the  parfsh,  which  was 
incorrect  as  to  a  particular  parcel, 
and  the  recovery  specified  that 
parish  only,  the  Court  permitted 
the  parish  wherein  that  parcel  lay 
to  be  added  in  the  recovery.  Sid- 
nei^,  Demandant ;  Hulme,  Tenant; 
Austen,  Vouchee,  171 

9.  Fine  of  a  rent-charge  akended  by 
substituting  lands  out  of  which  it 
issued,  for  the  premia€s  out  of 
which  the  fine  erroneously  de- 
scribed it  to  issue.  Carey,  Platn" 
tiff  276 

10.  Where  a  fine  comprized  only 
lands  lying  in  the  parishes  of  S. 
and  S*,  within  a  larger  district, 
the  island  of  F.,  the  deed  so  de- 
scribing the  lands,  which  were  in 
truth  within  the  parish  of  P.  in  the 
same  district,  the  Court  refused  to 
amend  the  fitxe  by  inserting  also 
the  parish  of  F.    Cotterel,  JHaifaiff, 

'285 

11.  A  fine  cannot  be  amended  with» 

out 


FIIJES,  Ac- 
out  an  affidavit  connecting  the  fine 
with  the  deed  produced  to  warrant 
the  amendment.    Fatocctty  Plain- 
tiff. Page  4^32 

12.  Where  the  parties  intending  to 
suffer  a  recovery  of  the  great  tithes 
of  near  lOCX)  acres  of  land,  suffered 
the  recovery  only  of  a  portion  of 
tithes  issuing  out  of  two  closes, 
the  Court,  with  great  hesitation, 

.   suffered  the  great    tithes  of  the 
.    whole  to  be  added  to  the  recovery, 
but  .refused  to  strike  out  the  por- 
tion.    Ross,  Demandant.  489 

13.  The  Court  will  not  amend  a  war- 
rant of  attorney,  which  is .  the  deed 
of  the  party.  Forster,  Demandant  f 

.  Forster,  Tenant;  Darcy  Boltony 
Vouchee.  ^73 

14.  Where  the  vouchee's  warrant  of 
attorney,  in  a  recovery,  omitted  in 
the  body  of  the  warrant  to  express 
against  whom  the  plea  of  land  was, 
wherein  the  attorney  was  made, 
but  it  appeared  by  the  precipe  en- 
grossed at  the  head  of  the  warrant 
of  attorney  who  the  defendant  was, 
the  Court  held  that  the  authority 
roust  refer  to  that  plea  described 
by  the  praecipe,  and  permitted  the 
recovery  to  pass.  *^« 

15.  The  Court  will  not  amend  a  war- 
rant of  attorney,  because  it  is  the 
act  of  the  party.  -Fox,  Demand- 
ant; Benbou),  Tenant;  Earl 
GeweTf  Vouchee.  652 

16.  The  Court  will  not  on  the  last 
day  of  term  receive  any  motion 
either  for  amending  or  passing  re- 
coveries. ^* 

HRE, 
See  Insurance,  I.  II. 


FORGERY.  653 

FOREIGNER, 
See  Bills  of  Exchange. 

FOREIGN  ATTACHMENT. 
The  Court  will  not  stay  proceedings  * 
in  an  action  commenced  here,  to 
abide  the  event  of  an  action  in  the 
mayor's  court,  where  it  is  sought 
to  try  in  a  foreign  attachment  the 
title  to  the  same  property  which  is 
in  suit  here.  Smitt  and  Another  v. 
Ogle.  P^g^  74 

FORGERY. 
An  indictment  charged  that  the  pri' 
soner  feloniously  had  falsely  made, 
forged,  and  counterfeited  a  certain 
promissory  note  for  the  pajrmenf  of 
money  which  was  as  follows :  *<  On 
demand,  we  promise  to  pay  Mes- 
dames  S.W.  and  S.Z>.  stewardesses 
for  the  time  being  of  the  Provident 
Daughters*  Society  held  at  Mr; 
Pope's,  the  Hope,  Smithfidd,  or 
their  successors  in  office,  sixty-four 
pounds,  with  5  p^  tent,  interest  for 
the  same,  value  received  this  seventh 
day  of  February,  1815.  For  F.  C. 
and  Co.,  •/.  F.'*  This  is  a  valid  pro- 
missory note  within  the  stat.  2  G.2. 
c.  25.,  and  the  conviction  was  af- 
firmed.    The  King  v.  Box.       825 

FRAUDULENT  SALE, 
See  Bankrupt,  5.    Error. 

FREIGHT, 

And  see  Insurance,  II. 

1.  If  the  consignee  of  goods  accepts 

any  benefit  by  the  carriage,  he 

cannot  defend  himself  from  the 

payment  of  freight-  on  the  ground 

X  X  3  tliat 


&4 


PREioirr: 


GOODfi,  fie. 


that  the  goo&  hattf  6e  jn  damaged 
by  the  master  in  ctfrymg  them. 

Page  65 
2.  Though  the  damage  exceed  the 
.    amount  of  the  freight.  ib* 

3^  The  master  has  a  special  property 
in  the  vessel,  and  may  declare  for 
the  freight  of  goods  as  carried  in 
his  vessel,  though  he  be  not  owner. 
Shields  v.  Davis.  ib. 

i.  U,  pending  an  insurance  on  freight, 
and  a  cargo  shipped,  the  vessel  be- 
comes incapable  of  bringing  the 
cargo  home,  the  master  is  bound 
or  not  bound  to  repair  heri  and 
earn  what  freight  be  can  on  the 
homeward  voyage  as  a  salvage  for 
'    tiie  underwriters   on  frei^t,  ac- 
cording as  a  prudent  owner,  having 
regard  to  the  state  of  his  ship,  but 
without  reference  to  ai^  insurance 
.   on  the  freight,  would  pursue  or  not 
.  pursue  that  course  for  his  own  ad- 
•  vantage.  SB 

.  $^  Semble  thi^t  an  abandonment  of 
freight  to  the  underwriters  on 
freij^fat  is  impossible  and  unne- 
cessary. Green  v^Rojfol  Exchange 
Assurance  Company,  ib, 

6.  Where  an  entire  verdict  passes  in 
covenant  for  liquidated  freight, 
payable'  at  a  certain  date  after  de- 
livery, and  for  unliquidated  damages 
for  detention  of  the  ship,  the  Court 
cannot  sever  them  in  order  to  give 
interest  on  the  freight.  Martin  v» 
Emmote*  530 

7*  The  master  of  a  storeship  in  the 
king's  service  took  in  the  bullion  of  a 
jprivate  merchant  on  freight  from 
Gibraltar  to  fVeolwich.  Held  that 
an  action  lay  against  him  for  the 


Toisof  the  buHioti. 

%J99mie» 


Pa^in* 


GOODS   BARGADiED   AND 
SOLD. 

Semble^  that  after  a  re-inle  of  go6da 
by  a  vendor,  as  upon  default  made 
by  die  first  purchaser,  he  cannot 
recover  against  the  first  puidiaser 
for  goods  bargained  and  sold.  Hi^ 
dt)m  T.  Laing*  I63 

GOODS,  CONTRACT  FOR  SALE 
OF, 

And  see  IsTAVi, 

I.  A  contract  for  selling  and  deliver- 
iog  oil  not  yet  expressed  from  seed 
in  the  vendor's  posseasiony  is  ex- 
empted from  etanip  daty  as  a  con- 
tract relating  to  the  sale  of  gooda 
within  the  stat.  48  6.8.  c.149., 
schedule,  part  1.,  Agreement*  Ex- 
emption*    Wilis  Tk  Aikinion*      11 

£.  In  every  contract  to  fiimiah  manu- 
factured goods,  however  low  the 
price,  it  is  an  unplied  tern  that 
th^  goods  shall  be  merchantable. 
Laing  v.  Fidgeon.  lOS 

9..  A  contract  to  furnish  goodswMi  a 
eertam  latitude  as  to  the  price,  as 
saddles  at  £4^.  or  26s*,  may  be  da- 
scribed  as  a  contract  to  fVimish 
them  St  a  reasonable  rate.  ib. 

4ii  The  Defendant  bought  goodn  by 
auction,  upon  the  conditioD  that 
they  were  to  be  cleared  away  i^t 

the 


GOODS,  &c;. 


IMPARLANCE. 


655 


dtt  bujer'B  expence  in  finirt^en 
•  dajfi  «ad  the  price  paid  on  or  be- 
fore delivery ;  if  any  lots  remained 
uncleared  dfter  the  time  allowed, 
the  deposit  money  should  be  for- 
feited, the  goods  resold,  and  the 
loss  on  resale  made  good  by  the 
present  purchaser.  The  broker 
gare  a  bought  note,  which  allowed 
fourteen  days  for  receiving  and 
delivery.  Held,  that  only  the  buyer 
had  fourteen  days  to  deliver,  but 
that  the  seller  was  bound  to  de- 
liver instantly.  Hagedamy.  Laing. 
Page IS2 

5.  On  a  warranty  of  prime  singed 
bacon,  evidence  is  not  admissible 
of  a  practice  in  the  bacon  trade  to 
receive  bacon  to  a  certain  degree 
tainted;  as  prime  singed  bacon« 
Yaies  V.  P^tm.  446 

6.  Nor  of  a  practice  to- preclude  the 
purchaser  fiN>m  all  remedy  if  he 
does  1^.  discover  and  point  out  the 
defeat  by  an.  early  day.        .    ib. 

7.  Under  a  contract  to  sell  50  tons  of 
bemp.at  a  price  |)er  Um,  to  be.  ship- 
ped from  Si.  Peienburgh  or  Cron- 
ttiodt  mJun€  osJulyy  and  the  ship's 

:  Dame  declared  as  soon  as  known ; 
in  case  the  ship  should  not  arrive 
before  Slst  Deumbe^y  the  contract 

I  to  be  void ;  the  seller  is  not  bound 
to  send  all  by  one  ship,  and  having 
announced  more  to  be  coming  by 
one  ship  than  the  fact  was,  he  was 

,     at  liberty  to  declare  the  residue  to 

be  coming  by  other  ships«    J%orfi- 

ifm  v«  Simpson*  556 

S.  A  .contract  for  the  sale  of  tallow, 

warranted  it  to  be  ready  for  deli- 

.     xeiy  from  shijp  or  warehouse  before 


1st  November.  Hdd,  that  this  was 
equivalent  to  a  contract  to  be  gene- 
rally ready  for  delivery  before  that 
day,  and  need  not  be  specially 
averred.    Tkomion  v.  Jones. 

Page  581 

GOODS    SOLD    AND   DELI- 
VERED, 
And  see  Affidavit. to   hold,  to 
BAIL,  and  Auctioneer. 

1 .  One  who  contracts  to  build  a  house, 
furnishing  both  timber  and  labour, 
cannot  recover  for  the  materials  on 
a  count  for  goods  sold  and  deliver- 
ed^ though  by  reason  of  a  deviation 
from  the  original  plan,  the  contract 
is  superseded  as  to  the  price.  CoU 
tetel  V.  Apsey.  S22 

2.  Where  goods  consigned  to  an, 
agent  to  be  sold  on  commission,  by 
a  proprietor  who  still  retains  tl|e 

'  absolute  control  over  them,  have 
been  shipped  and  dispatched,  but 
are  not  yet  arrived,  the  consignor, 
pending  the  voyage,  may,  in  pl^d- 
ing,  still  describe  the  siding  them ' 
as  a  thing  future  and,  executory. 
Smith  V.  Brottm.  SM 


I  and  J 

ILLEGAL  CONTRACT, 
See  Insurance,  I.  4.  6, 7. 

IMPARLANCE. 

Where  a  writ  is  returnable  on  th^  Imt 

retnm-dayof  one  t^m^  the Plain- 

X  X  4  tifl; 


est 


INSURANCt^ 


II. 
Under  an  ETerment  that  after  load- 
ing the  cargo  the  8h!p  tailed  on  the 
▼oyage  and  was  lost,  the  Plaintiff 
cannot  recover  on  proof  that  the 
ship  before  she  had  half  her  cargo 
OD  board,  was  driven  from  her 
moorings  and  lost.  AhUbol  ▼• 
Bfiii&m.  Page  464 

ni- 

1.  In  an  insurance  upon  a  voyage  to 
the  Southern  Whale  Fishery,  dur- 
ing the  ship's  stay  and  fishing,  and 
at  and  from  thence  back  to  London, 
temUej  that  if  the  ship  sends  home 
by  another  vessel  a  part  of  what 
she  has  taken,  and  continues  her 
fidiing,  the  adventure  is  not  ended 
by  her  shipping  such  part  for  Eng' 
land*  And  it  clearly  is  not  thereby 
terminated,  if  the  part  sent  home 
consisted  of  damaged  skins,  which 
would,  if  kept  on  boprd,  have 
damaged  the  residue  of  the  cargo. 
Phillips   and  Another    y.   Cham- 

%  The  seizure  and  sale  of  a  vessel 
by  a  neutral  state,  no  sentence  of 
coodemnation  bei^g  shewn,  does 
not  change  the  property.  There- 
fore, wherer  in  such  a  case  the  mas- 
ter had  re-purchased  the  vessel, 
though  he  acted  without  authority 
from  the  assured,  who  refused  to 
accept  the  ship  or  repay  him  the 
price,  the  assureds  who  had  not 
aibandoned,  were  not  permitted  to 
recover  for  a  total  loss.  Wilson  v. 
Far«*rr.  25 

d«  If  pending  an  insurance  on  freight 
and  a  cargo  shipped,  the   vessel 


becomes  ittcapabfe  of  brifigbf^  the 
cargo  hone,  the  master  is  boind 
or  not  bound  to  repair  her  ind 
earn  what  he  can  on  the  homewiid 
voyage  as  a  salvage  for  the  under- 
writers on  freight,  aocdrding  as  a 
.  prudent  owner,  having  regard  ta 
the  state  of  his  ship,  but  without 
reference  to  any  inauiance  on  Uie 
freight,  would  pursue  or  not  pur- 
sue that  course  for  ins  own  advnn- 
tage.  Page  68 

4.  SemhUf  that  an  abandonment  of' 
freight    to    the    underwriters   on 
freight  is  impossible  and  unneces* 
sary.    Green  v.  Royal  Esehmmge^ 
Assurance  Company*  *  ib». 

5.  Where  the  master  of  a  vessel, 
condemned  for  a  breach  of  bkick* 
ade,  swore  he  was  boimd  {or  an- 
other destination,  held  that  this 
did  not  so  disafinn  his  own^'s  pri-^ 
vity  and  consent  to  the  breacli  of 
blockade,  as  to  enable  the  Flaiatiff 
to  recover  as  for  a  loas  by  barratry.. 
Everih  v.  Hannam*  595 

fi.  An  assured  is  entitled  to  a  reason* 
able  time  for  acquiring  a  full  kiibw- 
ledge  of  the  state  of  a  danu^i^ 
cargo,  before  he  is  bound  to  elect, 
whether  he  shall  abandon  to  the  un- 
derwriters as  for  a  totd  loss.     S8S 

7.  Where  a  carga  of  sugar  damaged 
by  sea-water  came  into  an  English 
port  on  SOth  January,  b^an  to  be 
unshi{^>ed  and  examined  on  dlst, 
but  the  assured  did  not  receive  the 
complete  report  of  the  aorvey  till 
7th  January,  hdd  dial  an  dMoidon- 
ment  op  7th  January  was  made 
within  a  reasondyle  time,  tboi^ 
the  Plaintiff  hud  in  die  mnwifinir 
contem- 


INSURANCE. 


M» 


cobtempiMed  that  the  hni  ireuld 
be  partial,  and  that  die  adventure 
Inight  be  pursued*  Gerntm  v. 
Rotfol  Exchange  Assui^nce. 

Page  S8S 
8.  Insurance  **  against  all  the  da- 
mages which  the  Plaintifi  should 
sufRsr  bjfire"  **  on  stock  and  uten- 
sils in  their  regular  built  sugar- 
house/*  does  not  extend  to  damage 
done  to  the  sugar  by  the  heat  of  the 
QBiial  fires  employed  in  refining, 
being  accumulated  by  the  ex- 
Iveme  mismanagement  of  the  Plain- 
tiffs^  who  inadvertently  kept  the 
top  of  their  chimney  dosed.  Aus^ 
Hm  v.  Draoe.  iS6 

IV.  See  VI.  2. 


1.  The  warranty  to  "  depart"  before 
a  certain  day,  which  is  used  by  the 
Rojf^i  EmAange  Assurance  Com' 
pMy  in  their  policies,  does  not 
Aieab  merely  to  break  ground,  but 
Ihtrly  to  set  forward  upon  the  voy- 
age. S41 

d.  Therefore,  where  a  ship  in  com- 
plete sea-readiness  wdghed  anchor 
wfth  some  little  prospect  of  more 
favourable  weather,  but  in  half  an 
hour  was  beaten  back,  and  came 
to  anchor  within  the  bar,  half  a 
mile  nearer  to  the  sea  than  the 
place  of  loading,  held,  that  this 
was  not  a  departure  within  the 
warranty.  Moirv.  Royal  Exchange 
Assurance.  241 

VI. 

1.  The  sevend  underwriters  on  the 


same  policy  haVe  inch  a  eoomitt- 
nity  of  interest  m  the  subject  in- 
sured, that  if  they  all  agree  to 
refer  the  demand  of  the  assured 
OR  that  pdicy,  one  stamp  fbr  the 
agreeroait  to  refer,  and  one  stamp 
for  the  award  are  sufficient.  Good'^ 
son  V.  Forbes*    Same  v.  — '•^. 

PageVll 

2.  After  the  death  of  ail  Underwriter, 
a  broker,  who  has  an  account  o^en 
with  him  for  premiums  due  to  the 
latter,  iand  has  had  anjiiAolity  to 
receive  returns  of  preipium  for  him, 
and  place  them  to  his  credit,  can- 
not longer  receive  or  retain  any 
further  returns  of  premium,  but  is 
bound  to  pay  over  to  his  executors 
the  amount  of  all  premiums  due  at 
his  decease,  without  setting  off  the 
returns.      Houstoun  v.  Robertson* 

448 

S.  It  is  gross  negligence  in  an  iniur* 
ance  broker,  employed  Xo  insure 
goods  from  a  certain  point  in  their 
voyage  home  to  effect  a4>olicy  ^*  at 
and  from"  that  point,  "  beginning 
the  adventure  from  the  loading 
thereof  on  board."  Park  v.  Ham" 
mond*  495 

4.  Sembtct  that  an  insurance  brpker 
cannot  set  off  against  premiiims 
due  to  the  assignees  of  a  bankrupt, 
on  policies  underwritten  by  the 
bankrupt,  losses  which  occurred 
before  the  bankruptcy,  though  the 
policy  was  effected  in  the  broker's 
name  as  agent.  Baker  v.  Lang- 
horn*  519 

5.  If  an  insurance  broker  debit  the 
underwriter  Whh  a  loss,  and  take  his 
aoceptitee  for  the  brianee  of  mc- 

count 


660 


INSURANCE. 


count  between  broker,  and  under* 
writer,  payable  at  a  later  date  than 
the  time  when  the  loss  would  bepay- 
able  in  cash,  the  assured  may  main- 
tain an  action  against  the  broker 
for  money  had  and  received. 

Page  110 

6.  Though  the  acceptance  was  dis- 

hononred,  and  the  broker  never  re- 

c^ved  any  money.  .  Wilkinson  v, 

<%•  110 


JUDGMENT. 

S.  Or  a  writ  to  be  framed  on  the 
statute  of  1Vutmi9uier  the  2d  in  the 
nature  of  a  writ  of  intrusion,  quiere, 
Romilfy  V.  James.  Page  263 

JOINT  CONTRACT, 
See  Money  Paid,  4. 


INTEREST  OF  MONEY. 

1.  The  Court  gave  interest  on  affirm- 
ance in  error  of  a  judgment  for 
the  proceeds  of  stock  fraudulently 
sold  out  by  one  holding  a  power  of 
attorney  to  sell.  Mihell  v.  Mini- 
ken,  iij 

2.  On  the  execution  of  a  writ  of  en- 
quiry, a  sherirs  jury  ought  to 
give  interest  in  such  cases  where 
the  courts  at  Westminster  would 
allow  it.  3^ 

3.  Interest  given  on  affirmance  of  a 
judgment  in  an  action  on  an  attor- 
ney's  undertaking  to  pay  debt  and 
taxed  costs  on  or  before  a  day 
certain. v.  Edmunds.      346 

4-.. Where  an  entire  verdict  passes! 
in  covenant  for  liquidated  freight, 
payable  at  a  certain  date  after  deh- 
very,  and  for  unliquidated  damages 
for  detention  of  the  ship,  a  Court 
of  error  cannot  sever  them,  to  give 
interest  on  the  freighL  Martin  v, 
-Emmoie.  coq 


JUDGMENT, 

And  see  Amendment,  Interest  of 
Monet,  Pbactice,  V, 

1.  A  Plaintiff  who  defers  proceed- 
ings, in  order  to  await  the  decision 
of  the  Court  on  a  similar  question  in 
another  cause,  will  not  be  reHeved 
on  that  ground  against  a  rule  for 
judgment  as  in  case  of  a  nonsuit, 
unless  he  makes  it  appear  to  the 
Court,  in  what  cause  the  question 
will  arise,  and  what  the  point  is  to 
be  decided.  Wynn  v.  Bellman, 
clerk.  122 

2.  Li  opposing  a  rule  for  judgment 
as  in  case  of  a  nonsuit,  upon  the 
ground  that  certain  documentaiy 
evidence  could  not  be  procured  in 
timp  for*the  trial,  it  is  not  neces- 
sary to  state  what  the  evidence  is. 
GreenhiU  v.  Mitchell.  150 

3.  Where  two  of  three  joint  coven- 


INTRUSION,  WRIT  OF. 

1.  Whether  a  devisee  in  remainder 

can  maintain  a  writ  of  intrusion, 


antors  suffer  judgment  by  default 
on  counts  on  several  deeds,  and 
the  third  defends  and  succeeds  on 
some  counts,  the  Plaintiff  cannot 
hold  his  judgment  on  those  counts 
against  the  other  two.  398 

4.  In  such  case  neither  party  is  en- 
titled to  costs  on  the  counts  on 
which  the  Phiintiff  fails.  Morgan 
V.  Edtoards.  age 

5.  Although  a  Plaintiff,  subject  to  the 

jurisdiction  of  the  London  Court  of 

Requests, 


JUDGMENT, 


LIBEL. 


661 


*  Requesto,  suing  in  a  Court  at  Weit- 
minster^  claims  a  sum  exceeding 
5/.,  yet  if  he  recovers  a  less  sum 
than  5/.y  he  is  subject  to  double 
costs  by  the  statute  89  &  40  G.  S. 
c.  10*.  1.  12.  Younger  v.  WiUhy. 
Page  452 

6.  Where  entire'  judgment  is  given 
for  the  Plaintiff  on  two  counts,  one 
of  which  is  bad,  the  Court  may  re- 
verse it  as  to  the  first,  and  affirm  it 
as  to  the  second  count.  Everard 
V.  Patterson. 

64j5,  perperhm  pro  625 

7.  After  judgment  for  Plaintiff  on  de- 
murrer without  argument,  and  ge- 
neral damages  assessed,  the  Court 
will  not  permit  the  Defendant  to 
move  in  arrest  of  judgment  on  the 
ground  that  the  damages  appear  to 
be  partly  given  upon  a  count  which 
cannot  be  sustained,  because  the 
Defendant  had  the  opportunity  of 
excepting  to  that  count  on  demur- 
rer,    Cremell  v.  Packham. 

650,  ferperdm  pro  630 
• 

JURISDICTION, 

See  Insolvent,  4. 

JURY. 
Where  a  person  not  summoned  on  the 
jury,  was  sworn  on  a  jury  at  nisi 
prius  in  the  name  of  a  person  for 
whom  a  summons  to  serve  on  that 
jury  was  delivered,  and  to  whose 
house  he  had  succeeded ;  the  irre- 
gularity being  noticed  before  ver- 
dict, the  Court  awarded  a  venire, 
de  novo.    Dooey  v.  Hohson.     460 


LATENT  AMBIGUITY, 
See  Evidence,  II.  1. 

LEASE, 
S^ff  Deed.  Pleading,  III. . 

LESSOR  AND  LESSEE. 
SembUf  that  the  owner  of  land,  free- 
ing to  grant  a  lease,  does  not 
thereby  impliedly  engage  that  be 
has  a  good  title  to  the  fee-simple, 
and  that  he  will  deliver  a  written  ab- 
stract. Temple  v.  Broum.  Page  60 

LIBEL. 

1.  It  is  not  sufficient  to  declare  that 
the  Defendant  published  a  libel 
concerning  the  Plaintiff  in  his  trade 
purporting  that  his  beer  was  of  bad 
qudity  and  sold  by  deficient  mea- 
sure ;  the  libel  itself  ought  to  be 
set  out.  169 

2.  And  such  a  declaration  is  bad  on 
general  demurrer.   Wood  v.  Brown. 

ib. 

LICENCE, 
See  Clergy. 

LICENCE  TO  SAIL  WITHOUT 
CONVOY, 

See  Insurance,  I.  7. 

LICENCE  TO  TRADE, 
See  Insurance,  I.  S. 

LIEN, 

See  Insurance,  8, 

LllK- 


MONBYt  Sec 


MQMBT  PAID. 


Life-insurance, 

SeelvnvRAVCEf  1. 1. 

LIMITATION  OF  ACTIONS, 
See  Action,  LiMiTATioii  of,  ajtd 
Etidxncx,  II.  6. 

LOCAL  ACTION, 
See  Action  on  ths  Casb.    Vxnub. 

LORDS'  ACT, 
See  IvBahYMxr 


M 

MASTER  OF  A  SHIP, 
See  Frbioht.    Insurance,  III.  3. 
And  Monet  paid. 

MEMORANDA.  5H,515,516,517. 

MEMORIAL, 
See  ANN0ITT* 

MISNOMER, 
See    Abatement,   1.      Dsbd»  5. 
Practice,  II.  2. 

MONEY  HAD  AND  RECEIVED, 
And  tee  Clerot,  11.    Insurance, 
VI.  2. 4. 

L  The  Defendimu  took  a  bill,  ac- 
cepted  payable  at  the  Plabtifi, 
who  were  the  drawees'  bankers,  and 
indimed  to  their^  the  Defendants' 
agents,  to  whom  the  Plaintifi  paid 
it  when  due,  and  seven  days  after 
sent  it  as  their  voucher  to  the 
drawee,  who  i^prisad  them  tjiat  the 
aeceptance  was  forged.    Held  by  I 


liiree  ugatnst  CAomire  J.,  iimkihm 
naiotifi  could  notrecorer  fomtlie 
Defendants  the  amount  which  tliej 
had  thus  paid  them  on  the  fogged 
acceptance.  Smith  and  Olkere  ▼• 
Mercer  and  Another       Pege  76 

2.  A  bankrupt's  assignees  had  cob-  • 
tracted  for  the  sale  of  his  copyhold 
lands,  and  received  a  deposit.  The 
commission  was  afterwards  soper- 
seded,  because,  when  it  issued,  the 
petitioning  creditor's  debt  was  aat 
due.  Another  coqimission  issued 
upon  the  petition  of  another  cie- 
ditor,  and  the  same  assignees  weoe 
chosen*  Held  that  the  PlaiDtii', 
having  abandoned  his  contract 
pending  the  old  commissioB,  m^ht 
recover  back  his  deposit.  BartUit 
V.  Tuchin.  259 

8.  A  practice  had  prevailed  during 
the  incumbency  of  several  vicsis, 
that  upon  the  burial  of  any  stnmger 
in  the  parish  of  H.  certain  fees 
should  be  paid,  of  which  the  vicv 
took  one  moiety  and  the  church' 
wardens  the  other  for  the  use  of 
the  poor.  The  fees  were  paid  to 
the  sexton,  who  paid  over  the 
moieties  to  the  respective  parties. 
A  new  vicar  refused  to  accede  to 
this  arrangement,  he  buried  several 
strangers,  and  procured  the  sexton, 
to  whom  the  fees  were  paid,  to  pay 
over  the  entire  fees  to  himself. 
Held  that  the  churchwardens  m%bt 
recover  ft'om  the  vicar  one  moiety 
as  money  had  and  recdved  to  tfa«r 
use.    Littletoood  Y,  JFiUiams.    277 

MONEY  PAID. 
1  •  The  master  of  a  ship  drew  a  h31 


MONEY  PAID. 

*  on  Ufl  mmen  for  rappliM  for  the 
aliim  mad  wrote  on  the  bill,  "  If 
tMs  be  not  honoured,  the  holder 
will  insure  the  amount,  and  .place 
the  premium  to  the  drawer's  ac« 
count/'  The  bill  being  dishonoured^ 
the  holder  insured  the  ship  for 
three  months,  and  declared  interest 
in  the  bill,  whtch  was  to  be  sufficient 
proof  of  interest.  The  ship  was 
lost  after  the  three  months.  Held 
that  the  holder  of  the  bill  was  au- 
thorized to  insure  for  hb  own  be- 
aefit,  and  was  warranted  in  insuring 
for  tiiree  months,  and  that  he  might 
recover  the  premium  against  tho 
drawer.  P^  235 

tt.  Whediersuoh  an  insurance  be  void 
within  Stat.  19  G.  2.  c,37.ffuare. 
Tosher  v.  Scott.  tb. 

S.  One  joint  contractor,  who  pays 
money  A^r  another  under  an  equi 
table  claiin,  maj  recover  it  from 
the  other  as  money  paid  to  his  use 


N 
NAvy, 

Sn  Ship  and  Frsioht. 

NEGLIGENCE, 
See  Insurance,  VI.  S. 

NEUTRAL, 
See  IksubancSi  HI.  2.    Ship,  4. 

NEW  TRIAL, 
And  lee  TiTpsa. 


NOTICE. 


e«8 


1.  If  the  Plaintiff's  counsel  acquiesces 
in  the  judge's  ruling  at  the  trial, 
whereby  the  Defendant  takes  a 
verdict  without  gomg  into  his  case, 
the  Plaintiff  will  not  be  afterwMrds 
permitted  to  more  for  a  new  trial 
on  the  ground  of  a  misdirection. 
Robinson  v.  QhA.  Page  SS6 

2.  A  motioa  for  a  new  trial,  upon  an 
issue  directed  by  a  court  of  equity, 
must  first  be  made  in  that  court*  as 
well  where  the  point  relates  to  the 
admissibility  of  evidence,  as  on 
other  occasions.   Barker  v.  Nixon* 

444  . 

NOLLE  PROSEQUI, 
See  Practice,  IV.  S* 

NON-RESIDENCE, 
See  Clbrot. 

NOTICE, 
And  see  Arbitration,  8. 

1.  Fifteen  days'  notice  is  required  of 
the  execution  of  a  writ  of  inquiry 
in  replevin  after  judgment  on  4b^ 
murrer  for  the  avowant.  Barton 
v.  Hickey,  57 

2.  A  notice  of  declaration  needs  not 
to  state  the  damages  laid.  Hether- 
ington  V.  Hobson.  Sdl 

3.  The  notice  of  intention  to  apply 
for  admission  as  an  attorney,  re* 
quired  by  the  rule  of  Court  Trin. 
term  31 G.  3;,  must  be  given  during 
the  term'  next  immediately  pre- 
ceding the  application.  Ex  parte 
Bonner.  335 

4f  W)ifre.a  Defei^^^mt  was  master  of 
a  vessel,  on  board  of  whic(i  he  slept, 

and 


664 


NOTICE, 


PAYBIENT^ 


and  had  no  other  home,  he  waBjl.  Thepartneninonehonaeoftiade 
deemed  to  be  resident  where  his 
ihip  was  registered,  and  diat  being 
more  than  40  miles  from  London^ 
.  he  was  held  entitled  to  14  days' 
notice  of  executing  a  writ  of  in- 
quiry. Page  458 
5.  An  undertaking  to  accept  short 
notice  of  trial  does  not  entitle  the 
Plaintiff  to  give  short  notice  of  ex 
ecuting  a  writ  of  inquiry.     Bkuno 


V.  Chaters* 


458 


OFFICE, 

And  see  Action  oh  thb  case,  2.  S. 

To  a  voluntary  office  and  not  cast 
by  law  on  the  party,  it  is  neces- 
sary to  aver  not  only  an  appoint- 
ment, but  an  acceptance  by 
the  person  appointed.  Serra  v. 
JVrighi.  45 


OFFICER, 
See   Warden     ov     ths 
Freight,  7*    Ship,  5. 


Fleet. 


OIL, 
See  Goods,  Contract  for  Sale 
OF,  1. 

ORIGINAL  WRIT, 
See  Practice,  I. 


PARTNERS, 
i4n J  Mtf  Evidence,  IL  1. 
iKa,  I. 


Plbad- 


cannot  mamtam  an  actKMi  against 
the  partners  in  another  house  of 
trade,  of  which  one  of  the  paitners 
in  the  Plaintiff's  house  is  also  a 
member,  for  transactions  iHiich 
took  place  whileilie  was  partner  in 
both  houses.  Page  Sffl 

2.  And  that,  whether  the  action  be 
brought  in  the  lifetime  of  the  com- 
mon partner,  or  after  his  de- 
cease, ib. 

S.  But  after  his  decease  the  surviving 
partners  of  the  one  house  may  sue 
the  surviving  partners  of  the  other 
house,  upon  transactions  subse- 
quent to  the  decease  of  the  com- 
mon partner.    Boutnymei  v.  IProy. 

PARTY-WALL. 
A  tenant  who  rebuilds  a  house  in 
London-  without  a  lease  or  agree- 
ment for  a  lease,  and  therein  makes 
use  of  the  party-wall  of  the  ad- 
joining house,  cannot  be  sued  for 
half  the  cost,  as  owner  of  the  im- 
proved rent,  though  he  afterwards 
obtains,  in  consideration  of  the  re- 
building, a  beneficial  lease  at  a  low 
ground-rent,  habendum  from  a  day 
before  the  rebuilding.  Ta^flor  v. 
Reed.  24B 

PAWNEE. 
If  the  vendor  of  a  leasehold  estate 
delivers  tlie  conveyance  as  an  es- 
crow, to  take  efiect  on  payment  of 
the  residue  of  the  purchase  money, 
the  property  in  the  title-deeds  of 
the  estate  is  so  vested  in  the  ven- 
dee, that  the  vendor,  obtaining 
poisewoB 


PAYMENT. 


PLEAiMNG.  665 


*  ponesnim  of  thefD,  and  pawning 
them,  confen  on  the  pawnee  no 
right  to  detain  them  after  tender  of 

'  the  reiudue  of  the  purchase  money. 

Hooper  arid  Another,  assignees  of 

Welti  r.  RanuioHom  and  Others. 

Page  12 

PAYMENT, 
A  creditor  receiving  money  without 
.  any  specific  appropriation  thereof 
by  the  debtor,  shall  be  permitted  in 
acourtof  lawto  ascribe  his  receipt 
to  the  discharge  of  a  prior  and 
purely  ec|uitable  debt,  and  to  sue 
his  debtor  at  biw  for  a  subsequent 
legal  debt*  Bouoifuet  and  Others 
V.  Wrajf.  597 

PENAL  ACTION, 
And  see  Pilot.  Tithss. 

1.  In  a  ^Nf  tarn  action,  if  the  decla- 
ration do  not  appear  on  the  record 
to  be  filed  within  a  year  of  the  writ, 
it  is  necessary  to  connect  it  with 
the  writ  by  eTidence  of  the  time 
when  the  delaration  was  filed,  and 
by  shewing  the  writ  to  be  con- 
tinned  on  the  roll  down  to  that 
time.  HI 

2.  In  the  Common  Pleas,  the  flacU 
turn  being  always  entitled  of  the 
tenn  in  or  after  which  the  trial 
takes  place,  it  furnishes  no  evi- 
dence of  the  date  of  the  decla- 
ration.     ThisUenood  ▼•  Craycrajt. 

141 

PETITIONING  CREDITOR, 
See  Bankmiipt,  I. 

Vol.  VI. 


PILOT. 

Under  the  statute  52  G.  d.  c.  39.  ;•  II. 
a  master  of  a  vessel  who,  coming 
from  the  Westward  bound  to  any 
place  in  the  Thames  or  Medway^ 
refuses  to  take  a  pilot  on  board,  is 
liable  to  a  penalty  equal  to  double 
the  amount  of  the  several  sums 
payable  for  pilotage  from  the  place' 
where  he  is  bound  first  to  take  a 
pil6t  on  board,  to  the  terminatioa 
of  his  voyage*  Maeiie  v.  Landon. 
Page  266 

PLEADING. 

I.  Of  the  Form  of  Action  and  Joinder 

of  Actions* 
n.  Of  the  Parties  thereto. 
m.  Of  Certainty  in  Pleading. 
IV.  Of  the  Manner  of  Pleading  in 
General. 


And  see  Action  on  the  Case* 

1.  Counts  upon  a  promise  by  the 
Defendant  and  another,  since  be- 
come a  bankrupt  and  certificated^ 
may  in  an  action  against  the  sol- 
vent partner  alone,  be  joined  with 
counts  on  promises  by  the  Defend- 
ant solely  since  the  other  became 
a  bankrupt.  179 

2.  But  the  Defendant  might  plead 
the  joint  contract  in  abatement. 
Hawkins  v.  Ramsbottomf  in  Error. 

a. 

S.  Counts  on  promises  to  a  tcatatOTy 

may   be   joined  with    coiMits   on 

promises  to  an  executor^  if  the 

damages  recovered  under  the  last, 

Y  y  would 
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PLEADING. 


would  be  asseU  in  the  hands  of 

the  executor.     P&wley  v.  Newton. 

Page  456 

II. 
•  1,  Several  tort  feasors  who  unite  in 
an  injurious  act,  may  be  sued,  each 
one  severally.      SutUm  v.  Clarlte* 

9B 

2.  The  partnera  in  one  house  of  trade 
cannot  maintain  an  action  against 
the  partners  in  another  house  of 
trade,  of  which  one  of  the  partners 
in  the  Plaintiff*8  kouae  is  also  a 
member,  tm  twaacrioai  which 
tookplamiiiitolMwae  a  piutner 
lA  both  houses. 

S.  And  that,  whether  the  uAm  be 
brought  in  the  UfttUM  of  thc) 
<:ommon  partner^  or  after  Ms  de* 
cease.  ilh 

4w  But  after  his  decease,  the  mnnv* 
ing  partners  of  the  one  house  amy 
sue  the  surviving  partners  of  the 
other  house,  upon  transactions 
subsequent  to  the  decease  of 
the  common  partner.  Boianqtui 
▼.  Wraff*  ib. 

III. 

1.  In  pleading  it  is  sufficient  on  all 
occasions  after  the  parties  have 
been  first  named,  to  describe  them 
by  the  terms,  ''  the  said  Plaintiff,** 
*<  and  the  said  Defendant."  Davison 
V.  Savage.  121 

2.  A  lease  granted  liberty  to  make 
levels,  pits  and  soughs:  A  de- 
claration in  covenant  stated  it  as  a 
liberty  to  make  sloughs*,  held  that 
by  the  rule,  noscitur  a  sociis,  the 
Court  could  discover  this  to  be  the 


word  soughs,  only  misrtpak,  aad 
that  it  was  no^  a  iatal  variance. 
Morgan  v.  MdnanU.  B^ge  9M 
S.  A  dedaimtion  described  demised 
lands  to  be  in  the  pariah  of  JB,  aad 
Af..'  the  deed  demiaed  lands  mike 
parishes  oiB.  St  Af.,  the  Court  held 
the  variance  fiital.  f&. 

4.  Lands  in  the  occupations  of  A,  B. 
&  C,  intended  of  the  siaveval  ooou- 
pationsofil.£.&  C.  A. 

5.  The  woyda  Plaintiff  and  Defandal, 
used  thaon^out  a  dedamioa, 
after  the  patties  have  been  oaoe 
named,  are  a  suffidou  < 
of  them  without  their 

la  the  several  ooapl8»  anAwiilMMlt 
its  being  expraaa^  shewn  who  are 
the   persona  deaJgajtait   by   the 
words  Plaintifa  and  Drfhmlsniii 
Stevemon  v,  HwOer.  406 

IV. 
And  tee  Bohi>,  2.  Gooi»a»  Costmact 
voR  SALS  or,  S» 

1.  To  a  voluntary  ofBoe  and  not  cast 
by  law  on  the  party,  it  is  necessary 
to  aver  not  only  an  appointment, 
but  an  acceptance  by  the  person 
iq>pointed.  Serra  and  (Men 
V.  JFright.  45 

2.  In  debt  on  bond  given  to  the 
obligee,  conditioned  for  payment 
of  an  annual  sum  to  the  wife  of  the 
obligor,  a  breach  assigned  in  non^ 
payment  o^the  annual  sum  to  Ae 
obligee,  is  ill.  Lunn  v.  Payne.  140 

8*  Where   goods  consigned    to   an 
agent  to  be  sold  on  commission  by 
a  proprietor  who  still  retains  the  * 
absolute  control  over  them^  have 


PLEADING. 


PRACTICE, 


667 


been  shipped  and  dispatched,  but 
are  not  yet  arrived,  the  consignor, 
pending  the  voyage,  may,  in  plead- 
ing, still  describe  the  sending  them 
as  a  thing  future  and  executory. 
Smith  V,  Broxvn.  Page  340 

4.  In  an  action  on  a  policy  of  insur- 
ance on  goods  at  and  from  AT.  to 
£».,  the  declaration  averred,  that 
after  the  loading  of  the  goods  on 
board  on  a  certain  day,  the  ship, 
with  the  goods  on  board,  departed 
and  set  sail  on  her  intended  voyage, 
and  afterwards,  and  while  the  ship 
was  in  die  course  of  her  voyage, 
Aey  were  destroyed  by  perils  of 
the  sea.  The  evidence  was  that 
before  tbe  riiip  had  half  her  cargo 
on  board,  she  was  driven  from  her 
moorings  by  bad  weather,  and  lost. 
Held,  that  the  PlalntiiF  was  not 
entitled  to  recover.  Abiihol  v. 
Bridow.  467 

5.  A  count  for  a  deceit,  averring  that 
the  Defendant  represented  to  the 
Plaintiff  that  his  lessor  required 
I  sol.  premium  for  a  lease,  whereas 
he  required  only  100/.,  whereby 
tbe  Defendant  fraudulently  ob 
tained  from  the  Plaintiff  and  con< 
▼erted  to  his  own  use  50/.,  is  suffi- 
cient.    Petatriss  v.  Austen.       552 

€•  Where  a  submission  is,  "  so  that 
the  award  be  in  writing,  under  the 
band  of  the  arbitrator,"  it  must  be 
s^ewn  in  pleading  that  the  award 
is  under  hand  as  well  as  in  writing. 
Everard  v.  Paterson.  625 

PLURALITIES, 

S€€  ClKRGY. 


POWER, 

And  see  Attesting  Witnesses. 

1.  A  defective  attestation  of  the 
execution  of  a  power  cannot  be 
supplied  by  parol  evidence  of  the 
attesting  witness  given  on  a  trial. 

Page  402 

2.  A  power  to  appoint  by  deed  or 
writing  under  the  donee's  hand  and 
seal,  and  attested  by  two  or  more 
credible  witnesses,'  is  ill  pursued 
by  a  will  apparently  under  the 
testator's  hand  and.  seal,  which  seal 
an  attttting  witness  believes  was 
affixed  before  execution  and  attest- 
ation, if  the  attestation  does  no 
notice  the  sealing  as  well  as  the 
signing.  *  Doe  dem.  Hoichkit 
v.  Pearee»  AO 

PRACTICE, 

I.  Relative  to  Process, 
II.  Arrest f  Detainer ^    Baily    st;i 
Appearance. 

III.  PleadingSy    and  Bill  of  Par- 

ticulars. 

IV.  Trials  Inquiry^  and  Evidence. 
V.  Judgment^  and  Reference  to  the 

Prothonotary. 
VI.  Execution. 
VIL  Staying  and  setting  aside  Pro^ 

ceedings. 
VIII.  Costs. 
IX.  Waver  of  Irregularity. 


1.  If  a  Plaintiff  joins  several  Defend* 
ant's  in  one  common  process,  one, 
upon  whom  it  is  irregularly  served, 
applying  before  declaration  to  set 
it  aside;  may  entitle  his  rule  and 
Y  y  2  affidavi 
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>  .  •  ' 

affidavit  ia  a  cause  of  the  Plaintiff 

against     himself    only.       Dand 

Y.  Barnes.  Page  5 

2.  In  an  action  on  a  recognizance  of 

-  bail,  the  bail  mutt  be  served  with 

•  process  four  days  before  the  return 
of  the  writ.    Mackenzie  v.  Martin. 

286 

8.  In  common  process  the  year  needs 

not  to  be  expressed  in  words  at 

length.    Ejfre  v.  Walsh.  838 

*.  No  action  can  be  regularly  com- 

•  m^ced  against  the  warden  of  the 
Fleet  in  the  time  of  vacation. 
Crook  v.  Eylesi  347 

Stock  V.  Ejfles.  ?52 

IL 

And  see  Bail  Bond.    Insolvent. 
Sheriff. 

1.  If  bail  above  who  are  excepted  to 
and  have  not  justified,  afterwards 
procure  their  recognizance  to  be 
put  on  the  roll,  the  Court  will,  at 
the  instance  of  a  Plaintiff  suing  on 
tlie  bail-bond,  cause  it  to  be  taken 
off,  that  the  Defendants  may  not 
prove  by  that  evidence  the  issue  of 
comferuerunt  ad  diem.  Leigh  v. 
BarOes.  167 

2. The  Court  will  not  discharge. a 
Defendant  arrested  by  a  wrong 
Christian  name,  who  has  signed 
that  name  in  dealing  with  the 
Plaintiff.      Walker  v.  WiUoughb^. 

530 

3.  If  a  Defendant  changes  his  attorney 
without  leave  of  the  Court,  ,and 

^  gives  notice  of  new  bail,  the  Plain- 
tiff may  prevent  them  from  justify- 
]  ing.    HiU  v.  Roe  532 

4.  The  Court  will  not  discharge  a 
Defendant  out  of  Custody   on  a 


defect  in  the  affidavit  to  hM  to 
bail,  after  he  has  given  bail  to  the 
Sheriff  and  bail  to  the  action,  wliicb 
last  have  rendered  him.  Showman 
V.  Whalley.  Page  IW 

III. 
And  see  Notice. 

1.  The  Court  will  not  alter  the  memo- 
randum of  a  declaration  in  a  penal 
action  at  the  mere  instance  of  the 
Plaintiff  without  a  reason  shewn. 
Woodrqffe  q.  t.  v.  Williams.        .19 

2.  In  a  qui  tarn  action,  if  the  decla- 
ration do  not  on  the  record  appear 
to  be  filed  within  a  year  of  the 
writ,  it  is  necessary  to  connect  it 
with  the  writ  "by  evidence  of  the 
time  when  the  declaratioawas  filed, 
andshewing  the  writ  to  be  continued 
on  the  roll  down  to  that  time.  141 

3.  In  the  common  pleas,  the  placitum 
being  always  entitied  of  the  term  in 
or  after  which  the  trial  takes  place, 
it  furnishes  .no  evidence  of  the 
date  of  the  declaration.  Thistle^ 
Hjoood  V.  Craycraji.  141 

Where  a  writ  is  returnable  on  the 
last  return-day  of  one  term,  the 
Plaintiff,  who  is  not  bound  to  de- 
clare de  bene  esse,  is  under  no  com- 
pulsion' to  declare  before  the 
essoign-day  of  the  next  term ;  and 
therefore  tiie  Defendant  is  not  en- 
titled to  an  imparlance.  Kentr. 
Yates.  261 

.  Where  the  Court,  on  demurrer, 
gives  leave  to  amend  by  stating 
particularly  that  which  before  was 
stated  too  generally,  the  ^Plaintiff 
may  add  new  counts,  though  more 
than  two  terms  have  elapsed  from 
the  commencement  of  the  suit,  if 

they 
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tliey  cDniaiiinonew  cause  of  action, 
but  only  Tarious  specifications  of  the 
matter  which  the  Court  permitted  to 
be  more  particuku'ly  stated.  Brtnon 
V.  Crump.  Page  800 

6.  A  notice  of  declaration  needs  not 
to  state  the  damages  laid.  Hetker- 
ington  V.  Hobson.  831 

IV. 

1  •  Fifteen  days'  notice  is  required  of 
the  execution  of  a  writ  of  enquiry 
in  replevin,  after  judgment  on  de- 
murrer for  the  avowant.  Burton  v. 
Hickey.  57 

2.  Inspection  refused  to  a  Plaintiff  in 
replevin  of  the  deed,  (to  which  he 
was  no  party,)  assigning  to  the 
avowant  the  reversion  of  the  de- 
mised premises.    Brawn  v.  Rose. 

3.  Where  two  parts  of  an  indenture 
of  charter-party  were  alleged  to 
have  been  interchangeably  exe- 
cuted, and  the  part  of  which  the 
master  of  the  chartered  vessel  had 
the  custody  was  lost  at  sea  with  the 
ship,  the  Court  would  not  compel 
the  charterer,  being  sued  thereon, 
to  grant  inspection  and  a  copy  of 
the  other  part,  for  the  purpose  of 
the  Piaintiff*s  declaring  with  cer- 
tainty.    Street  ▼.  Brown.  302 

4.  An  amendment  of  the  Plaintiff's 
declaration  does  not  necessarily 
entitle  the  Defendant  to  plead  de 

'  novOf  but  only  where  the  amend- 
ment alters  the  state  of  the  De- 
fendant's case.  Woodrqffh  Y.  Wat' 
son.  400 

5.  After  demurrer  to  one  count  of  a 
declaration,  a  Plaintiff  may  enter  a 


nolle  prosequi  on  that  count,  and 
proceed  to  trial  on  his  other  counts- 
Bertram  v,  Gordon.  Page  444 

6.  Where  a  Defendant  was  master  of 
a  vessel,  on  board  of  which  he 
slept,  and  had  no  other  home,  he 
was  deemed  to  be  resident  where 
his  ship  was  registered,  and  that 
being  more  than  40  miles  distant 
fh>m  London^  he  was  held  entitled 
to  fourteen  days'  notice  of  execu- 
ting a  writ'of  enquiry.  458 

7.  An  undertaking  to  accept  short 
notice  of  trial  does  not  entitle  the 
Plaintiff,  to  give  short  notice  of 
executing  a  writ  of  enquiry.  Blaato 
V.  Chaters.  458 

Y. 

1.  A  Plaintiff  who  defers  proceeding, 
in  order  to  await  the  decision  of  the 
Court  on  a  similar  question-in  an« 
other  cause,  will  not  be  relieved' on 
that  ground  against  a  rule  for 
judgment  as  in  case  of  a  nonsuit, 
unless  he  makes  it  appear  to  the 
Court  in  what  cause  the  .'question 
will  arise,  and  what  is  the  point  to 
be    decided.     Wynn  v.  BeSmaUf 

•  clerk.  122 

2.  In  opposing  a  rule  for  judgment,  as 
in  case  of  a  nonsuit  uppn  the  ab« 
sence  at  the  last  trial  of  documen* 
tary  evidence  necessary  for  the 
Plaintiff,  it  is  not  necessary  to  state 
what  the  evidence  is.  GreenRUlym 
Mitchell.  150 

3.  The  Court  will,  after  judgment  by 
default,  refer  it  to  the  prothohotary 
to  compute  the  rent  due  on  a  cove- 
nant. 

4.  Bat  not  so  in  debt  on  simple  con- 

Y  y  8  tract 


€70 
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tract  for  rent,  or  use  and  occupa- 
tion.    Campion  v.  Crai»shay, 

Page  ^56 

VI. 

If  a  sheriff  makes  a  seizure  under 
a  writ  oi  fieri  facia&y  the  Plaintiff 
cannot  take  the  Defendant  in  exe- 
cution under  a  writ  of  capias  ad 
$atisfaciendumy  till  the  writ  oi fieri 
Jaciat  is  returned,  though  he  aban- 
dons the  seizure  of  the  goods. 
Miller  ▼.  PameU.  370 

VIL 
And  see    Stating    and  sfeTTiNO 

A6ID9  PrOCBEDIIIOS. 

QThe  Court  will  not  stay  proceed- 
ings in  an  action  commenced  here, 
to  abide  Uie  erent  of  an  action  in 
the  mayor's  court,  where  it  is 
sought  to  try  in  a  foreign  attach- 
ment the  title  to  the  same  property 
which  is  in  suit  here.  Smidi  end 
Another  v.  Ogle^  74 

VUI. 
And  see   JodomInt.       Court  of 

RSQUBSTS. 

1.  The  Court  will  not  decide  a  motion 
for  security  for  costs  on  the  merits 
of  the  cause;  20 

8.  Soeuxity  for  costs  is  not  exacted, 
so  long  as  the  Plaintiff  remains  in 
this  country.    Ciragno  v.  Hassan. 

20 

S.  If  a  witness  is  honifide  sent  for 
from  a  foreign  country  for  the  sake 
of  his  testimony  in  an  intended 
action,  though  ijie  writ  is  not  sued 
out  until  after  his  arrival^  the 
Plaintiff  is  entitled  in  that  cause  to 
the  costs  of  bringing  him  oyeTi  bis 


:  subsistence,  and  compemmtion  for 
his  loss  of  time  spent  here  pending 
the  suit  for  the  purpose  thereof, 
and  to  the  costs  of  his  return* 
Tremain  v.  Barrett*  Same  ▼. 
Faith.  Pags  88 

4.  But  if  the  witness  being  sent  for  to 
give  evidence  in  one  action,  the 
Plaintiff  uses  his  testimony  in  an* 
other  action  against  a  differentparty 
and  relaxes  his  diligence  in  the 
first,  he  is  intitled  in  the  second 
action  to  the  costs  <mly  of  the 
witness's  subsistence  and  detention 
for  the  purpose  of  the  second 
action,  but  not  of  his  voyage  hither 
or  his  return.  ii. 

5.  The  court  will  not  compel  an  in^ 
solvent  to  give  security  for  costs^ 
suing  for  a  demand,  for  which  the 
assignee  of  his  property  under  the 
insolvent  act  refoses  to  sue.  Smw 
v.  Tonnsend.  123 

6' If  a  Defendant  who  pays  moneys 
into  court  afterwards  cbtmsM  judg"^ 
ment  as  in  case  of  a  nonsuit  before 
the  Plaintiff  has  taken  it  out,  the 
Plaintiff  cannot  afterwards  have  his 
costs  taxed  up  to  the  time  of  pay- 
ing the  money  into  court.  Postie 
y.  Beckington.  158 

7.  The  Court  will  not  compel  a  De- 
fendant resident  abroad  to  give  se- 
curity for  costs*  as  the  price  of 
compelling  the  Plaintiff,  resident 
abroad,  to  give  the  Defendant  se- 
curity for  costs.  Baxters:  Morgan* 

379 
IX. 

1*  A  party  may  apply  to  set  aside 

,  proeoedings  for  i^^ularily  at  say 

time  befpre  th#  iKr|^;Q|pi^  pai^  has 

taken 
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RELEASE. 
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'  taken  a  fiifdier  step,  if  the  latter 
has  net  by  the  deldy  of  the  fonner 
been  iaduced  to  place  himself  in  a 
worse  situation  than  he  would  have 
been  in  if  the  other  had  come 
earlier.    tfAnd  ▼.  Barnes.   Page  5 

2»  A  party  who  would  set  aside  pro- 
ceedings for  irregularity,  must  ap- 
ply instantly  after  the  irregular 
party  has  taken  the  first  further 
step ;  if  he  lets  him  take  a  seconc; 
further  step,  he  waves  the  irregu- 
larity.   TUtcher  ▼.  WeU$^  91 

PRECEDENCY, 

See  Attorney  General. 

PRESENTATION,, 
&0  Clergy. 

PRISONER, 
See  Set-oef. 

PRIZE, 
And  see  Insurance,  III.  2. 

I.  No  action  lies  against  the  com* 
mander  of  a  British  ship  of  war, 
for  sidzing  and  detaining  a  vessel 
on  suspicion  of  her  beiog  hostile 
prise.  4S9 

12.  Thongh  he  afterwaords  dismiises 
her  withoot  libelling  her  in  die 
Court  of  Admiralty.  0* 

8.  And  tboutgh  he  deiiiDs  bar  partly 
on  sospicioii  of  matters  which  are 
causes  only  of  foiftituie  if  she  ia 
BrUish.    FaUh  v.  Peofetm. 


PBOCBEDIVG8, 
Statiimi  Aim  annua  mws 


PROCESS, 
See  Practice,  I. 

PROCLAMATIONS, 
See  Fine,  2. 

PROMISSORY  NOTES, 
See  Affidavit  to  hold  to  bail, 
Bills  of  Exchange,  and  For- 
gery. 

PROMOTIONS, 
{And see  Attorney  General,)  SH, 
515,  516,  517. 

PURCHASER, 
See  Vendor  and  Vendee* 


R 

RATE, 
See  AvEXMEi^T. 

RECOGNIZANCE, 
8»e  Bail,  II.  1 .    Pbacticx,  II.  I.- 

RECOVERY, 
See  Finks  and  Rbcovkbibs.  - 

REFERENCE. 

SwAllVITSATIOK. 

BGLATION  OF  HME^ 
totasBirr,  I. 

RELEASE, 

See  GOYXHANT,  4r.  . 

Yy ♦  BENT 
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REPLEVIN. 


RENT, 
See  Reflsvin  akd  Tender. 

REPLEVIN, 
And  see  Deed,  Notice.   Practice, 

IV,  I. 

!•  In  replevin,  proof  of  payment  of 
rent  to  the  avowant  is  primi  Jade 
evidence  that  he  is  the  owner  of 
the  land.  Page  202 

2.  But  in  a  case  where  the  Phuntiff 
did  not  origbally  receive  the  pos- 
aesiion  of  the  land  from  the 
avowant,  it  is  competent  to  the 
Fbdnttff  to  rebut  the  title  of  the 
avowant  by  shewing  that  he  paid 
rent  under  circumstances  which 
did  not  emitle  the  avowant  to  the 
rent.  »*• 

5.  And  such  evidence  may  be  given 
on  the  issue  non  tenuit  modo  et 

Jbrmd.  Rogers  v.  Pitcher,  ib. 
4.  A  Defendant  in  replevin  does  not 
by  giving  time  to  the  Plaintiff  in 
replevin  discharge  the  sureties  in 
the  replevin  bond.  Moore  v.  Botu* 
maker.  379 

6,  To  an  avowry  for  rent,  it  is  a 
good  plea,  that  before  the  lessor 
had  any  thing  in  the  land,  a  termor 
grantied  an  annuity  or  rent-charge, 
and  granted  and  covenanted  that 
the  grantee  might  distrain  on  the 
premises ;  that  the  annuity  was  in 
arrear,  and  the  grantee  demanded 
it,  and  threatened  distress;  and 
the  Plaintiff  paid  her  the  amount 
of  the  rent  then  due  to  the  avowant, 
and  so,  nothing  in  arrear.     Taylor 

V.  Zamira.  52i 

RETURN  OF  PREMIUM, 
See  Inscrahce,  VI.  2. 
»5 


SHERIFF. 

ROYAL    EXCHANGE    ASSIHU 

ANCE  COMPANY, 
See  Insurance,  UI.S,  4,  5*  .V.  1>2. 


SALE  OF  LAND, 
See  Deed. 

SALE  BY  SAMPLE, 
See  Goods,  ^  Contract  for  Sals 

OF. 

SALE    OF    GOODS,    WHERE 

COMPLETE, 
See  Goods,  Contract  for  Sale 

OF,  and  Goods  sold  and  de- 

divered. 

SALVAGE, 
See  Insurance,  III.  3. 

SET  OFF, 
And  see  Insurance,  VI.  2.  4. 
The  Court  will  not  upon  iqotioD 
enable  a  prisoner  to  set  off  in  a 
summary  way  a  debt  for  which  he 
has  obtained  no  judgment,  against 
the  Plaintiff's  execution.  Philip' 
son  and  Another  v.  CaUtndL 

Page  176 

SHERIFF, 
And  see  Practice,  VI. 

1.  The  sberifi  of  the  late  .and  pce- 
sent  yeas  aigned  in  Afooemfcr  the 
return  of  non  est  inoentue  on  a 

writ 


SHERIFF- 


SHIP. 
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•  wriio^rriM^tenn.  In  an  action 
against  the  late  sheriff  for  not 
arresting,  held  that  his  return  re- 
lated to  the  day  of  his  quitting 
office ;  and  that  to  make  him  liable 

•  for  the  default  of  the  officer  em- 
ployed, it  was  not  enough  to  shew 

.  that  a  warrant  was  made  •  to  the 
officer,  but  it  must  be  shewn  that 
the  warrant  was  delivered  to  the 
officer,  and  neglect  committed, 
while  the  Defendant  was  in  office. 
Fomec  ▼.  Magnay.  P^^^  2S1 

2.  A  sheriff  cannot  justify  breaking 
the  inner  doors  of  the  house  of  a 
stranger,  upon  suspicion  that  a  De- 
fendant is  there,  to  search  for  him, 
in  order  to  arrest  him  on  mesne  pro- 
cess.   Johnson  v.  Leigh.  d4f6 

3.  Where  the  sheriff  had  taken  the 
Defendants  on  a  capias  ad  satis* 
faciendum^  erroneously  issued  on  a 
judgment  on  a  bail-recognizance, 
and  they  had  paid  him  the  amount 
of  the  judgment  and  costs ;  whereon 
he  discharged  them,  and  receiving 
notice  that  the  money  belonged  to 
the  assignees  of  a  bankrupt,  re- 
fused to  pay  it  over  to  the  Plaintiff. 
Held,  1.  that  the  sheriff  was  guilty 
of  an  escape;  but,  2.  the  Court 
relieved  him  from  the  action  for  an 
escape,  leaving  him  liable  to  the 
counts  for  money  had  and  received, 
for  the  Plaintiff  to  litigate  with  him 
the  assignee's  right  to  the  money 
in  the  sheriff's  hands.  JVooden  ▼. 
Moxon.  490 

4.  Where  the  sheriff  had  omitted  to 
take  a  bail-bond,  and  an  action 
had  been  commence  for  an  esc^>e, 
the  Court  would  not  stay  proceed- 


ings on  the  terms  of  the  shertiPs 
charging  the  Phuntiff  in  custody  in 
the  original  action,  though  the 
sheriff  never  was  ruled  to  return 
the  writ,  and  though  the  Defendant 
was  charged  m  custody  in  several 
other  actions.    Bim  v.  Bond. 

PageSH 

5.  A  sheriff  may  take  a  bail-bond  on 

an  attachment  out  of  Chancery. 


6.  But  he  is  not  compellable  to  take 
bail  thereupon*  Morris  v.  Hoy- 
toard.  a. 

7«  Where  no  criminal  act  is  shewn 
on  the  part  of  the  bailiff,  the  Court 
will  not  grant  a  motion  that  the 
sheriff  should  amend  his  return  by 
particularly  specifying  the  goodcf 
sold,  he  having  only  made  an 
aggregate  return.     tVUlet  v.  iS^r- 

576 


SHIP, 
And  see   Arbitratton.     Goods, 
Contract  won,  the   Sale  of. 
Insurancb. 

1.  No  action  lies  against  the  com-' 
mander  of  a  British  ship  of  war 
for  seizing  and  detainmg  a  vessel 
on  suspicion  of  her  being  hostile 
prize.  4S9 

2.  Though  he  afterwards  dismisses 
her  without  libelling  her  in  the 
Court  of  Admiralty.  ti. 

S«  And  though  he  detains  her  partly 
on  suspicion  of  matters  which  are 
merely  causes  of  forfeiture  if  she  is 
British.  Faith  v*  Pearion.  A. 
4.  The  seisure  and  sale  of  a  vessel 
by  a  neutral  state^  no  sentence 'of 
.condemmrtionby  any.  comp^Eent 

Court 
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STATUTfig. 


Court  bcmg  diewn,  4oe»  not  change 

the  property.     Wikon  v.  Forster, 

Page  25 

5.  Thefefore,  where,  ia  such  a  ease, 
the  master  had  repurchased  the 
Tassel,  though  he  acted  without 
authority  from  the  assured,  who 
refused  to  accept  the  ship,  or  repay 
him  the  price,  the  assureds  who  had 
not  ^andoned,  were  not  permitted 
to  recover  for  a  total  loss.  Wikon 
y.^Farster.  i6. 

6.  The  master  of  a  store  rfiip  in  the 
King's  service  took  in  the  bullion 
of  a  private  merchant  on  freight 
from  Gibrakar  to  Woohoick, 
Held,  dut  an  action  lay  against 
him  for  tiie  loss  of  the  bullion* 
Hastchxioea  v.  Cooke.  577 

SIMONY, 
See  Tithes,  4. 

SLANDER, 
See  LiBst. 

SOLIClTOR-GENSRALr 
See  Attorkbt-Gbnbhal* 

SOLICITOR, 
See  Attorney. 

V 

STAMPS. 

See  GrooDS,  Contract  90r  Salv 

•  or,  I. 

1.  A  contract  for  sdlingand  ddiver- 
ing  oil,  not  yet  expressed  from  seed 
iR  the  vendof^B  pooseaslon,  is  ex-* 
empted  from  stanp«4atyviM  R  CMta- 
tract  relating  to  the  sale  of  goods, 
within  tibe  sM.  4S  Geo*^  «;14^ 
SdiaAdey  Awi  L  HOe  Agpeemm, 

XUtlQMMfSff*      •rrfMp  V«  wMMRiaMRi*  1 1 


2.  The  several'  mderwriters  on  Ifae 
same  pdliey  have  Mdh  a  eosRiiu^ 
Rity  of  iotereac  m  tiie  aubjeet  m- 
aumd,  that  if  they  aU  agrM  to 
refer  the  demand  o^the  ansiiWKton 
that  poHcy,  one  atamp  ter  fh^ 
agreement  so  refer,  and  one  stamp 
fer  the  award,  are  sufficients 
Qoadsem  v.  Forbee.  1\^  171 

STATUTE,    CONSTRUCTION^ 
OF, 

See  AifXKOMBNr. 

STATUTE  OF  LIMITATIONS, 
See  Acrnnm,  Liif iTAtiORi  &r. 

STATUTE  REMEDIAL, 

See  AicEHDBrENT,  10,  11.     Stock-^ 

JOBBING.    Tithes,  S. 

STATUTES    f^efVM^    to    in    ihU^ 
wduma 

Hen.  6. 
9S.  e.9.    (Eailbend.) 


S70.3 


Hen.  7. 


V-       (Fines.) 

Hen.  8. 
32.  c*2.  «.  6.      (Limitation 
tions.) 


966.276 


2&3.  clS. 


I.  c:  15. 
SI.  c.  16. 


Edw.  6. 
(Tithes*) 

Jac.  1. 
(Bankrupt.) 


of  ac- 
267 


29r 


(Limitation 


of  actions.) 
41.0^ 


18.0^4^ 


Car.  £. 


4m 


STATUTES. 

1^  ft  ^*  c*a  (IVoDiiMoiy  MUa.) 

Page  326 

7.  €.SS.  (Local.)  Rectory  otHasly 
imittd  to  deanery  of  Wind' 
4or,)  48 

9.  ^i.  #.8.    (Gaming.)  141 

Geo,  2. 

«.  c/25.    (Forgery.)  828 

i.  C.S.    (Stockjobbing.)  419 

a  C.S6.    (Charitable  uses.)  359 

19*  c.  37-    (Insurance.)  234.  n. 

29.  c.  Id.    (Gunpowder.)  499 

Gxo.  3. 
6.    (Road  Act.    Banbury  to  Lut- 
t^morth.)  29 

$.  nS^a^onbAtre     and     WarcaUr 
la  C     Canal.)  151 

19.  C.78.  #.88.    (Highways.)        37 
17.  c.fi8.  <i4.    (Annuity.)  8 

~   0.48.    (Bricks.)  502 

88.  ^78.  i.  13.  (Insdlveiit.)  494 
38»  c.  8.  #.4.  (Gunpowder.)  499 
^  e.  94.  (Friendly  SocieUes.)  328 
98.  c.  60*  9. 30.  (Land-tax  redemp* 
tion.)  470. 473 

39.  c  6.  1.-36.    (Land-tax    redemp- 
tion.) 470.  3 
39  6t  40.   c.  104.    s.  12.     {London 
Court  of  Requests.)       452 

42.  c.  116.   «.120.      (Land-tax     re 

demption.)  470 

43.  c.  84.  s.  12.    (Clergy  residence.) 

48.  5S 
■  1. 19.    (Licence  of  non-re- 

sidence.) '  48. 58 

■    ■     1.20.    (Licence    by     the 
Archbishop.)  58. 56 

48.  c.  149.  Schedule,  Part  L  (Stamps.) 

11 


8TAY1K0»  Ac. 


675 


49.  c.  181.  a»8.  (Banfcn^ts' Sureties.) 

Pig»S29 
58.  c^  3a  #.11.    (Mot  Act.)       256 

53.  c.  102.  5. 7.     (Insolvent.)        493 

54.  C.54.    1.4.       (Clergy  non-resi-' 
dence.)  52 

—  c.  173.  #.  12.    (Land-tax  redemp- 
tion.) 470 

STAYING    AND    SBTTING 
ASIDE  PROCEEDINGS, 
And  see  Abatement.     PRActics, 
IX. 

1.  A  party  may  apply  to  set  aside 
proceedings  for  irregularity  at  any 
time  before  the  irregular  party  has 
taken  a  further  step>  if  the  latter  has 
not  by  the  delay  of  the  former  been 
induced  to  place  himself  in  a  worse 
situation  than  he  would  have  been 
in  if  the  other  had  come  earlier. 
Dandy,  Barnes.  5 

2.  A  party  who  would  set  aside  pro- 
ceedings for  irregularity,  must  ap- 
ply instantly  after  the  irregular 
party  has  taken  the  first  further 
step ;  if  he  lets  him  take  a  second 
further  step,  h6  wtfves  the  irre« 
gularity.    FleUher  v.  JVeUs.      191 

3.  Where  a  Defendant  sued  by  a 
wrong  name  omits  to  plead  in 
abatement,  and  suffers  the  Plaintiff 
to  proceed  to  judgment,  though  he 
never  has  appeared  to  the  wrong 
name,  the  Court  will  not  ioterfm 
to  set  aside  the  proceedings* 
Smihv.  Patten.  113 

4.  Where  the  Court  had  given  time 
to  one  of  the  bail  to  justify  before 
a  Judge  at  Qiambers  in  the  vaca- 

a  Judge's  «—mons  for  finr« 

iam»  raivmUe  bofiM  tht 

original 


thc« 


676 


STEWARD. 


TITLE. 


Qr%iiial  time  had  .expired,  oper- 
ates as  a  stay  of  proceedings. 
Red/brd  V.  Edie.  Page24iO 

.  STEWARD. 

1.  A  steward  of  a  manor  is  entitled  to 
be  paid  for  admissions  of  a  tenant 
to  several  copyholds  only  accord- 
ing to  a  guanhtm  meruit^  unless 
certain  fees  are  proved  to  be  due 
by  the  custom  of  his  manor.  Ever- 
est V.  Gfyn.  405 

2.  There  is  no  general  cust0tnfor  all 
copyholds.  ib. 

S.  And  therefore,  although  the  stew- 
ard at  the  tenant's  request  prepare 
six  several  admissions  on  separate 
instruments  to  six  tenements,  he  is 
not  entitled  to  six  times  the  fees 
which  are  due  on  the  first,  therfe 
being  less  labour  in  preparing  the 
five  last  than  the  first.  4/25 

STOCKJOBBING, 

See  AMRKt>MSNT,   10,  11. 

STOPPAGE  IN  TRANSITU. 
A  resale  of  goods  by  a  vendee,  and 
pajrment  to  him,  does  not  destroy 
the  vendor's  right  of  stoppage  in 
transiiu.    Craven  v.  R^fder*      433 

SUGGESTION,      . 
See  Bankrupt,  III.  3. 

SURETY, 
See  Rbplxvi K.  Bankrupt,  IV.  %  3. 


TENANT,      : 
See  Elegit,  and  Party  Wall. 


TENDER. 

1.  A  tender  of  a  larger  ium,  requir* 
ing  change,  h  not  agood  tender  of 
a  smaller  sum.  Page  996 

2.  A  plea  of  tender  of  half  a  year's 
rent  simply,  is  not  supported  by  eri- 
dence  of  a^tender  of  the  half  year's 
rent,  requiring  the  lessor  to  get 
change  and  payback  the  property- 
tax.    Robinson  ▼•  Coote»  '  A. 

TITHES, 
And  see  Fines  and  RxcbTRRXX^ 
Amendment  of. 

1.  In  an  action  for  not  setting  ont 
tithes,  the  ontw  of  proving  that  the 
land  is  barren,  lies  on  the  Defend- 
ant. 297 

2.  The  proper  test  of  barrenness  with- 
in this  statute,  is,  whether  the  land 
requires  extraordinary  expence  ei- 
ther in  manure  or  labour  .to  bring 
it  into  a  proper  state  of  cultiva- 
tion, ib. 

S.  The  statute  2  &3 JErfib.  6.  e.  IS*  is 
a  remedial  act,  and  in  an  action 

,  thereon  the  Court  wiU  grant  a  new 
trial  for  the  mistake  of  the  jniy. 
Lord  Selsea  v.  PaindL  ib. 

4*.  A  parishioner  who  has, compound- 
ed with  the  parson  one  year  for  his 
tithes,  and  has  not  determined  the 
composition,  cannot  set  i^  as  a  de- 
fence to  an  action  for  the  next 
year's  composition-money  that  the 
Plaintiff  is  sitnoniacus*  Brooksbg, 
clerk,  V.  fVoHs.  335 

TITLE. 

Sembky  that  the  owner  of  land  agree> 
ing  to  grant  alease,  does  not  there- 
by impliedly  engage  that  he  has  a 

good 


TITLE  DfeBDS- 

good  title  to  the  fee-simpley  and 
that  he  will  deliver  a  written  ab- 
Mract.    Tcfi^y.Brmn.  PageCO 

TITLE  DEEDS. 
1.  If  the  vendor  of  a  leaaehold  estate 
deliTers  the  conveyance  as  an 
escrow,  to  take  effect  as  a  deed  on 
payment  of  the  residue  of  the  pur- 
chase-money, the  property  in  the 
title  deeds  of  the  estate  is  so 
Tested  in  the  vendee,  that  the 
vendor,  obtaining  possession  of 
them,  and  pawning  them,  confers 
on  the  pawnee  no  right  to  detain 
them  after  tender  of  the  reudue  of 
the  purchase-money.  Hooper  and 
Andker^  Auigneet  of  Wdh,  v. 
BamAaUom  and  Others.  12 

TOLL, 
See  Cakal  Company.     ' 

TRESPASS. 
See  Shkrif»s»  and  Ship. 

TRIAL, 
SefPRACTicB^IV.  Jury,  1. 

TRUSTEE, 
See  Action  om  the  Case. 


U  and  V 

VARIANCE, 
See  Plsadino»  III.  Deed,  5.  Insu 

RANCE»  II.  1.  .  Tender,  2. 
1.  A  lease  gnmtttd  Vbetty  to  make 


VENIRE  DE  NOVO.      677 

levels,  pits,  and  soughs.  A  de- 
claration in  covenant  stated  it  as  a 
liberty  to  make  sloughs :  held  that 
by  the  rule,  noscUur  a  sociisy  the 
Court  could  discover  this  to  be  the. 
word  soughs,  only  mis-spelt,  and 
that  it  was  not  a  fatal  variance. 

Pag«  394 

2.  A  declamtion  described  lands  de- 
mised to  be  in  the  parish  of  B.  and 
M.  .*  the  deed  demised  lands  in  the 
parishes  of  B*  &  Af.,  the  Court 
held  the  variance  fatal.  i^ 

S.  Lands  in  the  occupations  of  A,  B. 
&  C,  intended  of  the  several  oc- 
cupations of  A.  B.  A  C.  Morgan 
V.  Edwards.  ib. 

VENDOR  AND  VENDEE, 
And  see  Stoppage  in  Transitu* 
Pawner.     Title. 

1.  A  )>anknipt's  assignees  had  con- 
tracted for  the  sale  of  his  copyhold 
lands,  and  received  a  deposit.  The 
commiBsion  was  afterwards  super- 
seded, because,  when  it  issued,  the 
petitioning  creditor's  debt  was  not 
due.  Another  commission  issued 
upon  the  petition  of  another  cre- 
ditor, and  the  same  assignees  were 
chosen.  Held  that  the  Plaintiff,  hav- 

*  ing  abandoned  his  contract  pending 
the  old  commission,  might  reco- 
ver back  his  deposit*  Barileit  v. 
Tuchm.  259 

2.  In  a  Court  of  law  every  title  that  is 
not  bad  is  marketable,    BomSfy  v. 

.  James, 


VENIRE  DE  NOVO, 
SeeJvKt. 

VENUE, 


678 


VENUE. 


/  VENUE, 

And  tee  Amsndmskt,  7. 

1.  If  a  treocb  out  in  the  coonty  of 
N,  caowithe  Plaintiff's  lands  to  be 
overflowed  in  the  cpun^  of  W.^  al* 
though  a  statute  requites  all  actions 
to  be  brought  tend  tried  in  the 
county  where,  tbe^  cause  of  action 
ans^Sy  the  acjtion  ^nay  be  brou^t 
and  tried  in  JfT*^  ,  StOkm  v.  Chrke. 
Page  29 

2.  The  Court  will  not,  without  rea- 
sonable ground  shewn,  permit  a 
Plaintiff  to  amend  by  ghiM^ging  the 
venue.   A^rei  ▼.  Bueion,         406 

3/  The  Plaintiff  may  retain  thevenue 
where  he  has  laid  it,  on  under- 
taking  to  give  material  evidence  in 
any  county,' in  which,  if  the  venue 
were  biid,  %e  Defendant  could  not 
truly  make  the  usual  affidavit  to 
change  the  venue  from  that  county. 

564 

4.  Evidence  of  any  fact  material  to 
the  dkiuse,  though  it  go  not  to  the 
whole  cause  of  action,  saiisfies  the 
undertaking  given  to  retain  the 
venue.  jj. 

5.  When  the  cause  of  action  arises 
in  a  foreign  country  the  Plaintiff 
may  retain  the  venue  without  any 
undertaking  to  give  material  evi- 
dence.    Satwry  V.  Spoaner.  Neale 

^-  ^etiitt.  e&s,  see 


USES, 

And  see  Fikbu  ain>  Rhoovbriss, 
AiCwinOkBVT  dr. 

1.  A  grant  of  lands  in  trust  perpe- 
tually to  repair,  and,  if  need  be, 
rebuild  a  vault  and  totid>  standing 
an  the  land^  and  permit  the  sam^ 

12 


Witt.      ' 

to  be  us^  as  a  ikmOy  vatidt  At  fiie 
donor  and  her  fSuitily,  ili  not  k  dSa- 
f  itable  like  within  the  itatute  9^.2. 
cSe.  rage  359 

2.  If  therebeinadeedottttfimitation 
which  is  toHi  diaritdMe  uise  wMiiif 
the  statute  9  &  2«  r.  36.,  that  etiitiite 
does  not  therefore  ovoid  other  limi- 
tations in  the  same  deed,  whidiare 
not  within  the  act.   Boer.  JPitdker. 

ib. 


w 

WARRANT  OF  ATTORNEY, 

See  Ambvbment,  S.  8.      AxmmxY. 

Fines.  Amendmbitt  of  JhaoK 

WARRANTY, 
See  Evidence,  II.  7. 

WARDEN  OF  THE  FLEET. 
No  action  can  be  regular/j  eom* 
menced  against  the  Warden  o^  the 
Fleet  in  time  of  vacation.     Crook 
V.  Eyles.  347 

Stocky.  JEyles.  S52 

WATEKCOTTRSE. 
See  Action  upon  rnt  CArtk. 


WILL. 
An  executor  of  a  testator  poasessed 
of  real  and. personal  estate,  doathed 
with  a  trust  to  pay  debts,  and  to 
lay  out  money  for  the.  benefit  of 
the  testat6r*B  children,  and  with  a 
power  to  sdl  freehold  lands  in  fee, 
but  takii^  no  beneficial  jtitMrt 
under  thewffl,  itagoodattiMfbgr 


WITNESS. 


WORK  ANU  labour.    679 


witness  to  the  will. 
Another  v.  Pitcher, 


Phipps  and 
Page  220 


WITNESS, 

AndseeWihU  Attisting Witness. 

1.  The  Court  will  not  grant  an  at- 
tachment against  a  mtness,  for  dis- 
obedience to  a  subpctndf  unless  it 
be  a  clear  case  of  contempt.  Home 
▼.  SmUh.  9 

S.  If  a  witness  is  bond  fide  sent  for 
from  a  foreign  country  for  the  sake 
of  his  testimony  iA  an  intended  ac- 
tioni  though  the  writ  is  not  sued 
out  until  after  his  arrival,  the  Pkin- 
tiff  is  entitled  in  that  cause  to  the 
costs  of  bringing  him  over,  his  sub- 
sistence, and  compensation  for  his 
loss  of  time  spent  here  pending  the 
suit  for  the  purposes  thereof,  and 
to  the  costs  of  his  return.  88 

S.  But  if,  the  witness  being  sent  for 
to  give  evidence  in  one  action,  the 
Plaintiff  uses  his  testimony  in  an- 
other action  against  a  different 
party,  and  relxaes  his  diligence  in  I 


the  first,  he  is  entitled  in  the  se- 
cond action  to  the  costs  only  of  the 
witness's  subsistence  and  detention 
for  the  purpose  of  the  second  ac- 
tion, but  not  of  his  voyage  hither 
or  of  his  return.  Trematn  v.  Bar- 
rett. Samev.Fmth.  Pi^eSS 
4.  The  insolvent  debtors'  court  is 
such  a  court  as  privileges  parties 
and  witnesses  atteiidmg  ftem  ar- 
rest eundo',  morandOf  et  redeundo. 
WUUngham  v.  MaUkem.  956 

WORK  AND  LABOUR, 
See  Affidavit  to  hold  to  bail.  5« 

1.  i4.,  employed  \y  the  Defendant 
to  transport  goods  to  a  foieign 
market,  delegates  the  entire  em- 
ployment to  the  Plaintiff,  who  per- 
forms it  without  the  privity  of  the 
Defendant.  Held  that  the  Phuntiff 
cannot  recover  from  the  Defendant 
a  compensation  for  such  service^ 
Sdhmaling  v.  TomUmwu  147 


END   OP  THE   SIXTH   VOLUME. 


Printed  bj  A.  Stniiaii,  Law-Printer  to  His  Majeitjr, 
Friotcn-Smet,  London. 
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